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Til  the  District  Court  of  the  United  States 
in  tlie  District  of  Oregon 

Civil  2565 

CHESTER  BOWLES,  Administrator  of  the  Office 
of  Price  Administration, 

Applicant, 

vs. 

NORTHWEST  POULTRY  AND  DAIRY  PROD- 
UCTS COMPANY,  an  Oregon  Corporation, 
and  C.  W.  NORTON,  President, 

Respondent. 

ORDER  TO  SHOW  CAUSE 

It  appearing  from  the  application  filed  herein  and 
the  annexed  affidavit  of  D.  E.  Rodeback  that  the 
respondents,  after  request  made  upon  them  for 
pel-mission  to  inspect  and  copy  certain  specified 
records,  and  after  the  service  upon  them  of  an  in- 
spection requirement  issued  and  signed  by  the  Ad- 
ministrator for  the  Office  of  Price  Administration, 
Jiave  refused  and  do  still  refuse  to  permit  the  in- 
spection and  copying  of  said  specified  records,  and 
the  Court  being  fully  advised  in  the  premises,  it  is 
hereby 

Ordered  that  the  respondents  and  each  of  them 
appear  and  show  cause  on  the  2nd  day  of  October, 
1944,  at  the  hour  of  10:00  o'clock  A.M.  before  the 
undersigned  Judge  of  the  United  States  District 
Court  f<ir  the  District  of  Oregon,  why  an  order 
should  not  be  made  requiring  respondents  and  each 
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of  them  to  permit  duly  authorized  representatives 
of  the  Office  of  Price  Administration  to  inspect  and 
to  copy  the  foUowing  records:  All  purchase  and 
sales  records  and  disbursement  recoi'ds  covering  the 
sale  and  purchase  by  the  Northwest  Poultry  and 
Dairy  Products  Company  of  all  turkeys  from  May 
8,  1944,  to  and  including  August  10,  1944. 

Dated   at   Portland,    Oregon,    this    19th   day    of 
September,  1944. 

(Signed)  CLAUDE  McCULLOCH 

United  States  District  Judge 

[Endorsed] :     Filed  Sept.  19,  1944.  [1*] 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Come  Now  the  respondents,  Northwest  Poultry 
and  Dairy  Products  Company,  an  Oregon  corpora- 
tion, and  C.  W.  Norton,  President,  and  submit  the 
following  return  to  the  oi'der  herein  reqmring  them 
to  show  cause  before  Honorable  Claude  McColloch, 
Judge  of  the  United  States  District  Court,  for  the 
District  of  Oregon,  why  an  order  should  not  be 
made  requiring  them,  and  each  of  them,  to  permit 
the  duly  authorized  representatives  of  the  Office  of 
Price  Administration  to  inspect  and  copy  all  rec- 
ords of  purchase  and  sales  and  disbursements  cover- 
ing the  sale  and  purchase  by  the  respondent  cor- 
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poration  of  all  turkeys  from  May  8,  1944,  to  and 
including  August  10,  1944. 

I. 

The  respondents  admit  paragraphs  I,  II  and  III 
of  the  application  herein. 

II. 

As  to  paragraph  IV  thereof,  the  respondents 
admit  that  an  oral  request  was  made  by  certain 
employees  of  the  Office  of  Price  Administration  on 
or  about  the  1st  day  of  August,  1944,  for  permission 
to  inspect  and  copy  the  respondents'  records  of  the 
purchase,  sales  and  disbusements  above  mentioned 
and  that  such  [2]  records  were  under  the  control 
of  the  respondents  at  that  time.  But  the  respond- 
ents deny  that  they,  or  either  of  them,  refused  to 
permit  such  inspection,  and  allege  that  they  asked 
for  time  to  consult  their  attorneys  in  Washington, 
1).  C.  and  their  local  attorneys  as  to  whether  or  not 
they  were  legally  compellable  to  comply  with  said 
request,  the  same  being  based,  as  the  respondents 
understood  and  believed,  and  still  understand  and 
believe,  on  order  G-93  (F.  R.  9-5287),  which  the 
respondents  believed,  and  still  believe,  to  be  void, 
for  the  reasons  specified  infra.  As  to  tlie  other  alle- 
gations in  said  paragraj)!!  the  respondents  deny  that 
they  have  any  knowledge  or  information  sufficient 
to  form  a  belief  regarding  the  same. 

III. 

Uy  way  of  a  return  to  paragraph  V  of  the  appli- 
cation, the  respondents  admit  the  allegations  there- 
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of,  except  the  one  relating  to  the  alleged  refusal  of 
the  respondents  to  permit  the  inspection  in  question, 
and  as  to  that  \h^y  reallege  the  exi)lanation  relating 
thereto  set  forth  supra  as  to  paragraph  IV. 

IV. 

By  way  of  a  return  to  paragraph  VI  of  the  appli- 
cation, the  respondents  admit  that  the  records  in 
question  are  in  their  possession,  but  they  deny  the 
other  allegations  in  said  paragraph. 

And  as  and  for  a  further  return  to  said  order  the 
respondents  allege  and  show  to  the  court  the  fol- 
lowing facts: 

I. 

For  the  period  of  about  eleven  years  last  past, 
the  respondent  corporation  has  been  engaged,  at 
Portland,  Oregon,  in  the  business  of  wholesaler, 
processor  and  purchaser  of  turkeys,  and  the  re- 
spondent, C.  W.  Norton,  has  been  the  manager  of 
said  [3]  corporation  in  that  business.  During  that 
period  the  growing,  processing  and  marketing  of 
turkeys  in  the  States  of  Oregon  and  Washington 
has  been,  and  it  still  is,  one  of  the  major  industries 
of  those  states. 

II. 

During  all  of  said  period  it  has  been  the  custom 
of  the  wholesalers,  processors  and  purchasers  of 
turkeys  in  those  states  to  haul  and  pick  turkeys  for 
the  growers  on  a  per  head  basis,  provided  that  they 
subsequently  purchased  the  dressed  turkeys;  and 
during  the  latter  part  of  that  period  the  charge 
made  by  them  for  picking  hens  was  20c  per  head 
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and  for  picking  toms  22c  per  head,  plus  3c  per  head 
for  hauling,  makmg  a  total  charge  for  picking  and 
hauling  of  23c  for  hens  and  25c  for  toms. 

III. 

During  the  year  1943  a  majority  of  said  whole- 
salers, processors  and  purchasers  of  turkeys  ad- 
vanced this  service  charge  to  25c  per  head  on  hens 
and  28c  per  head  on  toms.  The  Office  of  Price 
Administration  charged  that  this  was  a  violation  of 
the  Emergency  Price  Control  Act  of  1942  and 
amendments  thereof  and  ruled  that  said  service 
charge  be  reduced  to  the  former  figures  of  23c  on 
hens  and  25c  on  toms. 

IV. 

In  the  month  of  November,  1943,  the  Office  of 
Price  Administration  issued  a  ruling  to  the  effect 
that  the  processor  wholesaler  was  prohibited  from 
purchasing  dressed  turkeys  from  the  growers,  al- 
though this  had  been  the  uniform  custom  in  the 
above  mentioned  states  for  many  years  theretofore ; 
in  other  words,  that  he  could  not  pay  the  ceiling 
price  fixed  by  the  Office  of  Price  Administration  on 
dressed  turkeys  and  charge  the  growers  for  the 
service  of  picking  and  hauling  them,  which  ruling 
ignored  and  [4]  disrupted  the  customary  practice 
in  said  states  which  had  obtained  for  the  above 
mentioned  period. 

V. 

Later  in  the  month  of  November,  1943,  the  above 
ruling  was  changed  to  the  effect  that  processors  who 
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had  dressed  turkeys  for  farmers  might  eontimie  to 
hiiy  the  turkeys  on  a  dressed  basis  providing  they 
did  not  exceed  the  ceiling  of  dressed  turkeys.  This 
ruling  somewhat  clarified  the  confusion  brought 
about  by  the  above  mentioned  regulations  and  the 
respondents  and  others  in  the  same  business  be- 
lieved that  they  would  be  able  to  carry  on  the  busi- 
ness of  handling  turkeys  in  the  customary  manner 
and  they  continued  to  conform  their  business  prac- 
tices to  said  rulings  in  accordance  with  their  best 
understanding. 

VI. 
On  the  2nd  day  of  May,  1944,  said  order  G-93 
(F.  R.  9-5287)  was  issued  by  the  Regional  Admin- 
istrator of  the  Office  of  Price  Administration,  at 
San  Francisco,  by  the  terms  of  which  the  maximimi 
price  for  the  service  of  custom  processing  all  live 
turkeys  in  Region  VIII  (the  States  of  California, 
Washington,  Nevada,  Oregon,  except  Malheur 
County  and  certain  portions  of  the  State  of  Arizona 
and  certain  portions  of  the  State  of  Idaho)  was 
adjusted  as  follows: 

Type  of  Service  Hens  Toms 

Kill  and  haul  $  .30    per  head  $  .35  per  head 

Loose  .035  per  lb.  .03  per  lb. 

Boxed  .045  per  lb.  .04  per  lb. 

Certain  definitions  were  included  in  said  order, 
among  them  one  to  the  effect  that  the  service  of 
custom  processing  of  turkeys  "loose"  meant  the 
assembling,  killing,  bleeding,  plucking,  [5]  chilling, 
grading  and  head  wrapping.    A  copy  of  said  order 
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is  hereto  annexed  marked  Exhibit  '*A"  and  hereby 
made  a  part  of  this  return. 

VII. 

Simultaneously  with  the  issuance  of  the  last  men- 
tioned order  the  Ofiice  of  Price  Administration, 
through  its  officers  and  employees  in  Portland,  Ore- 
gon, issued  an  order,  effective  May  8,  1944,  wherein 
the  above  mentioned  portions  of  Order  G-93  were 
repeated  and  certain  interpretations  added  to  the 
effect,  among  others,  that  the  kill  and  haul  charge 
might  not  be  applied  in  addition  to  the  loose  or 
boxed  charge;  and  that  the  above  mentioned  prices 
for  said  service  were  the  only  prices  which  might 
be  charged  therefor,  that  any  charge  of  less  than 
said  prices  would  be  considered  an  attempt  to  evade 
said  price  regulations  and  that  any  charge  of  more 
than  those  prices  would  be  a  violation  of  said  order. 
A  copy  of  the  last  mentioned  order  is  hereto  at- 
tached marked  Exhibit  "B"  and  hereby  made  part 
of  this  return.  Said  order  applied  only  to  the  States 
of  Washington  and  Oregon,  except  Malheur  County 
in  the  latter  state. 

VIII. 
In  their  said  business  the  respondents,  as  whole- 
salers, processors  and  dealers,  handle  "'loose"  and 
'.'boxed"  turkeys.  The  average  weight  of  turkeys 
so  handled  by  them  is  such  that  under  the  terms  oi 
said  orders  the  service  charge  would  amoimt  to  ap- 
proximately 521/2C  per  head  for  hens  and  72c  per 
head   for   t  nis.     Such   a   charge   is   excessive,   the 
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growers  will  not  submit  thereto  arid  as  a  conse- 
quence the  respondents'  said  business  will  be  ruined 
if  tiiey  are  compelled  to  submit  to  the  said  regula- 
tions. [6] 

TX. 
Said   orders   and   regulations   are   unlawful   and 
void  for  the  following  reasons: 

(a)  The  same  are  not  authorized  by  the  Emer- 
gency Price  Control  Act  of  1942,  or  any  amend- 
ments thereof,  or  by  any  other  law.  They  are  not 
maximum  price  regulations,  but,  on  the  contrary, 
are  an  attempt  to  fix  arbitrary  and  inflexible  prices 
for  the  service  of  processing  '"'loose"  or  "boxed" 
turkeys. 

(b)  Said  orders  and  regulations  are  discrimi- 
natory and  unfair  in  that  they  do  not  purport  to 
be  of  general  application,  restricted  as  they  are  to 
the  State  of  Washington  and  the  State  of  Oregon, 
except  Malheur  County;  and  do  not  purport  to  ap- 
ply to  all  persons  or  corporations  engaged  in  said 
business  within  that  area,  such  as  co-operatives, 
which  are  permitted  to  rebate  to  the  growers  of 
turkeys  any  overcharge  resulting  from  compliance 
with  such  service  regulations,  while  wholesalers, 
processors  and  dealers,  such  as  the  respondents,  are 
prohibited  from  so  doing.  They  are  unfair  and 
unjust  and  their  enforcement  would  result  in  the 
denial  to  the  respondents  of  the  equal  protection  of 
the  laws  and  would  deprive  them  of  their  property 
without  due  process  of  law  and  without  just  com- 
pensation. 
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((')  Said  orders  and  regulations  are  unlawfid 
and  void  for  the  further  reason  that  thereby  an 
attempt  is  made  to  compel  a  change  in  the  business 
l)ractices,  cost  practices  and  methods  established 
in  the  said  industry  in  said  locality  and  followed 
by  the  respondents  and  others  for  a  long  period 
of  time  before  the  enactment  of  the  Emergency 
Price  Control  Act. 

X. 

By  way  of  a  further  return  to  said  order  to  show 
cause  the  respondents  allege  and  show  to  the  court 
that  the  said  [7]  respondent  corporation  has  filed 
in  said  court,  and  there  is  now  pending  a  suit  in 
which  said  corporation,  as  plaintiff,  prays  for  a 
declaratory  judgment  regarding  the  validity  of  said 
orders  and  regulations  against  the  defendants 
therein,  Chester  Bowles,  Administrator  of  the  Office 
of  Price  Administration,  Cecelia  P.  Gallagher  and 
Franz  Wagner,  officers  and  employees  of  said  office 
at  Portland,  Oregon,  all  of  whom  are  charged  with 
the  enforcement  of  said  orders  and  regulations. 

Wherefore,  the  respondents  pray  that  said  appli- 
cation be  dismissed  and  that  they  be  relieved  from 
compliance  with  the  demands  therein  made  and  in 
said  order  to  show  cause,  and  that  they  have  their 
costs  and  disbursements  herein. 

(Signed)  B.  O.  SKULASON 
(Signed)  WILBER  HENDERSON 

Attorneys  for  Respondents. 

[Endorsed] :     Filed  Oct.  2,  1944.  [8] 
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EXHIBIT  "A" 

Office  of  Price  Administration 

San  Francisco  Regional  Office 

Region  VIII 

Order  No.  0-93  Under  Section  ]499.18(c),  as 
Amended,  of  the  General  Maximum  Price 
Regulation. 

CUSTOM  DRESSING  OF  TURKEYS 

For  the  reasons  set  forth  in  an  opinion  issued 
sinmltaneously  herewith  and  under  the  authority- 
vested  in  the  Regional  Administrator  of  the  Office 
of  Price  Administration  by  Section  1499.18(c)  of 
the  General  Maximum  Price  Regulation,  it  is  hereby 
ordered : 

(a)  The  adjusted  maximum  price  for  the  service 
of  custom  processing  of  live  turkeys  in  Region  VIII 
shall  be  as  follows: 

Type  of  Service  Hens  Toms 

Kill  and  haul  $  .30    per  head  $  .35  per  head 
Loose                            .035  per  lb.  .03  per  lb. 

Boxed  .045  per  lb.  .04  per  lb. 

(b)  Definitions: 

(1)  The  service  of  custom  processing  of  turkeys 
''boxed"  means  the  service  of  assembling,  killing, 
bleeding,  f)lucking,  chilling,  grading,  head  wrap- 
ping, and  boxing. 

(2)  The  service  of  custom  processing  of  turkeys 
"loose"  shall  be  as  defined  in  (1)  above  except 
boxing. 
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(3)  The  service  of  custom  processing  of  turkeys 
"kill  and  haul"  shall  be  as  defined  in  (1)  above 
except  chilling,  grading  and  boxing. 

(4)  ''Region  VIII"  means  the  States  of  Cali- 
fornia, Washington,  Nevada,  Oregon,  except  Mal- 
heur County,  and  Arizona,  except  those  portions  of 
Coconimo  County  and  Mohave  County  lying  north 
of  the  Colorado  River,  and  the  following  Counties 
in  the  State  of  Idaho :  Benewah,  Bonner,  Boundary, 
Clearwater,  Idaho,  Kootenai,  Latah,  Lewis,  Nez 
Perce  and  Shoshone. 

(c)  This  order  may  be  revoked,  amended  or 
corrected  at  any  time, 

(1)  This  order  shall  become  effective  May  2, 
1944. 

(56  Stat.  23,765;  Pub.  Law  151,  78th  Cong.;  E.  O. 
9250,  7  F.  R.  7871  and  E.  O.  9328,  8  F.  R.  4681) 

Issued  this  2nd  day  of  May,  1944. 
(s)  L.  F.  CENTNER 

Regional  Administrator  [9] 


EXHIBIT  "B" 

Office  of  Price  Administration 

Bedell  Building 

Portland  4,  Oregon 

CUSTOM  DRESSING  OF  TURKEYS 

By  Regional  Order  No.  0-93  under  Section 
3499.18(c)  of  the  General  Maximum  Price  Regula- 
tion, the  maximum  prices  for  the  service  of  custom 
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processing   of  live   turkejs   in  Region    VIII   Imve 
been  adjusted  as  follows: 

(a)  Ceilings : 

Type  of  Service  Hens  Toms 

Kill  and  haul  $.30    per  head  $.35  per  head 

Loose  .035  per  lb.  .03  per  lb. 

JJoxed  .045  per  lb.  .04  per  lb. 

(b)  Definitions: 

(1)  The  service  of  custom  processing  of  turkeys 
"boxed"  means  the  service  of  assembling,  killing, 
bleeding,  plucking,  chilling,  grading,  head  wrap- 
ping, and  boxing. 

(2)  The  service  of  custom  processing  of  tur- 
keys '* loose'"  shall  be  as  defined  in  (1)  above  ex- 
cept boxing. 

(3)  The  service  of  custom  processing  of  turkeys 
"kill  and  haul"  means  assembling,  killing,  bleeding 
and  plucking.  (This  charge  should  be  applied  by 
dealers  who  do  not  have  the  proper  facilities  for 
chilling,  grading,  head  wrai)ping  and  boxing.) 

(4)  "Region  VIII"  means  the  States  of  Wash- 
ington and  Oregon  except  Malheur  County. 

(c)  Interpretation: 

(1)  The  charges  set  forth  in  paragraph  (a)  are 
to  be  based  on  dressed  weight.  They  are  not  cumu- 
lative, i.e.  the  kill  and  haul  charge  may  not  be  ap- 
plied in  addition  to  the  loose  or  boxed  charge.  It 
is  not  necessary  for  a  i^rocessor  to  subtract  anytliing 
from  his  charge  if  the  grower  performs  the  hauling 
service,  i.e.  the  full  kill  and  haul  reduction  may  be 
taken. 
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(2)  The  above  prices  are  the  only  prices  which 
may  he  charged  for  processing  services.  Any  charge 
of  less  than  the  prices  fixed  in  this  Order  will  be 
considered  an  attempt  to  evade  Revised  Maximum 
Price  Regulation  269.  Charges  of  more  than  those 
prices  would  be  in  outright  violation  of  this  Order. 

Due  and  legal  sei^ice  of  the  foregoing,  by  receipt 
of  a  duly  certified  copy  thereof,  as  required  by  law, 
is  hereby  accepted  in  Multnomah  Comity,  Oregon, 
on  this  2nd  day  of  Oct.,  1944. 

/s/   CECELIA  P.  GALLAGHER 

Attorney  for  Applicant  [10] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  Now  the  respondents  and  for  their  answer 
to  the  application  herein  for  an  order  requiring  the 
respondents  to  permit  inspection  and  copying  of 
records  therein  mentioned  allege: 

I. 

The  respondents  admit  paragraphs  I,  II,  and  III 
of  the  application. 

II. 

As  to  paragraph  IV  thereof,  the  respondents 
admit  that  an  oral  request  was  made  by  certain 
employees  of  the  Office  of  Price  Administration  on 
or  about  the  1st  day  of  August  1944,  for  permission 
to  inspect  and  copy  the  respondents'  records  of  the 
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purchase,  sales  and  disbursements  above  mentioned 
and  that  sueli  records  were  under  the  control  of  the 
I'espondents  at  that  time.  But  the  respondents  deny 
tliat  they,  or  either  of  them,  refused  to  permit  such 
inspection,  and  allege  that  they  asked  for  time  to 
consult  their  attorneys  in  Washington,  1).  C.  and 
their  local  attorney  as  to  whether  or  not  they  were 
legally  compellable  to  comply  with  said  request,  the 
same  being  based,  as  the  respondents  iniderstood 
and  believed,  and  still  understand  and  believe,  on 
order  Ct-93  (F.  R.  9-5287),  which  the  respondents 
believed,  and  still  [11]  believe,  to  be  void,  for  the 
reasons  si^ecitied  infra.  As  to  the  other  allegations 
in  said  paragraph  the  respondents  deny  that  they 
have  any  knowledge  or  information  sufficient  to 
form  a  belief  regarding  the  same. 

III. 

The  respondents  admit  the  allegations  of  para- 
graph V  of  the  application,  except  the  one  relating 
to  the  alleged  refusal  of  the  respondents  to  permit 
the  inspection  in  question,  and  as  to  that  they  real- 
lege the  explanation  relating  thereto  set  forth  supra 
as  to  paragraph  IV. 

IV. 

The  respondents  admit  that  the  records  in  ques- 
tion are  in  their  x^ossession,  but  they  deny  the 
other  allegations  of  paragraph  IV. 

And  as  and  for  a  further  and  separate  answer 
and  defense  to  said  api)lication  the  respondents  al- 
lege and  show  to  the  court  the  following  facte : 
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I. 

For  the  period  of  about  twelve  years  last  past,  the 
respondent  corporation  has  been  engaged,  at  Port- 
land, Oregon,  in  the  business  of  wholesaler,  proces- 
sor and  purhaser  of  turkeys,  and  the  respondent, 
C.  W.  Norton,  has  been  the  manager  of  said  cor- 
poration in  that  business.  During  that  period  the 
growing,  processing  and  marketing  of  turkeys  in 
the  States  of  Oregon  and  Washington  has  been,  and 
it  still  is,  one  of  the  major  industries  of  those  states. 
The  respondent  corporation  handles  upwards  of 
one-third  of  said  business  in  the  State  of  Oregon, 
and  for  some  time  past  has  been  selling  to  the  gov- 
ernment almost  its  entire  quantity  of  turkeys  proc- 
essed by  it.  [12] 

II. 

During  ajl  of  said  period  it  has  been  the  custom 
of  the  wholesalers,  processors  and  purchasers  of 
turkeys  in  those  states  to  haul  and  j)ick  turkeys  for 
the  growers  on  a  per  head  basis,  provided  that  they 
subsequently  purchased  the  dressed  turkeys;  and 
during  the  latter  part  of  that  period  the  charge 
made  by  them  for  picking  hens  was  20c  per  head 
and  for  picking  toms  22c  per  head,  plus  3c  per  head 
for  hauling,  making  a  total  charge  for  picking  and 
hauling  of  23c  for  hens  and  25c  for  toms. 

III. 

During  the  year  1943  a  majority  of  said  whole- 
salers, processors  and  purchasers  of  turkeys  ad- 
vanced this  service  charge  to  25c  per  head  on 
hens  and  28c  per  head  on  toms.    The  Office  of  Price 
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Adiiiiiiistration  charged  that  this  was  a  violation  of 
the  Eiiiei'geiicY  Price  Control  Act  of  1942  and 
amendments  thereof  and  ruled  that  said  service 
charge  be  reduced  to  the  former  figures  of  23c  on 
hens  and  25c  on  toms. 

IV. 

In  the  month  of  November,  1943,  the  Office  of 
Price  Administration  issued  a  ruling  to  the  effect 
that  the  processor-wholesaler  was  prohibited  from 
purchasing  dressed  turkeys  from  the  growers,  al- 
tliough  this  had  been  the  uniform  custom  in  the 
above  mentioned  states  for  many  years  theretofore; 
in  other  words,  that  he  could  not  pay  the  ceiling 
price  fixed  by  the  Office  of  Price  Administration  on 
dressed  turkeys  and  charge  the  growers  for  the 
service  of  picking  and  hauling  them,  which  luling 
ignored  and  disrupted  the  customary  practice  in 
said  states  which  had  obtained  for  the  above  men- 
tioned period. 

V. 

Later  in  the  month  of  November,  1943,  the  above 
ruling  was  changed  to  the  etfect  that  processors 
who  had  dressed  [13]  turkeys  for  farmers  might 
continue  to  buy  the  turkeys  on  a  dressed  basis,  pro- 
vided they  did  not  exceed  the  ceiling  price  of 
dressed  turkeys.  This  ruling  somewhat  clarified 
the  confusion  brought  about  by  the  above  mentioned 
regulations  and  the  respondents  and  others  in  the 
same  business  believed  that  they  would  be  able  to 
carry  on  the  business  of  handling  turkeys  in  the 
customary  maiinei-  and  they  continued  to  conform 
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their  business  practices  to  said  rulings  in  accord- 
ance with  their  best  understanding. 

VI. 

On  the  2nd  day  of  May,  1944,  said  order  G-93 
(F.  R.  9-5287)  was  issued  by  the  Regional  Admin- 
istrator of  the  Office  of  Price  Administration,  at 
San  Francisco,  by  the  terms  of  which  the  maximum 
price  for  the  service  of  custom  processing  all  live 
turkeys  in  Region  VIII  (the  States  of  California, 
Washington,  Nevada,  Oregon,  except  Malheur 
County  and  certain  portions  of  the  State  of  Arizona 
and  certain  portions  of  the  State  of  Idaho)  was  ad- 
justed as  follows: 

Type  of  Service  Hens                         Toms 

Kill  and  haul  $  .30    per  head  $  .35  per  head 

Loose  .035  per  lb.                .03  per  lb. 

Boxed  .045  per  lb.                .04  per  lb. 

Certain  definitions  were  included  in  said  order, 
among  them  one  to  the  effect  that  the  service  of 
custom  processing  of  turkeys  "loose"  meant  the 
assembling,  killing,  bleeding,  plucking,  chiUing, 
grading  and  head  wrapping.  A  copy  of  said  order 
is  hereto  annexed  marked  Exhibit  '*A"  and  hereby 
made  part  of  this  return. 

VII. 

Simultaneously  with  the  issuance  of  the  last  men- 
tioned order  the  Office  of  Price  Administration, 
through  its  officers  and  employees  in  Portland,  Ore- 
gon, issued  an  order,  [14]  effective  May  8,   1944, 
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wherein  the  above  mentioned  poilions  of  order  G-93 
were  repeated  and  certain  interpretations  added  to 
the  effect,  among  others,  that  the  kill  and  haul 
charge  might  not  be  applied  in  addition  to  the  loose 
or  boxed  charge;  and  that  the  above  mentioned 
l^rices  for  said  service  were  the  only  prices  which 
might  be  charged  therefor,  that  any  charge  of  less 
than  said  prices  would  be  considered  an  attempt 
to  evade  said  price  regulations  and  that  any  charges 
of  more  than  those  prices  would  be  a  violation  of 
said  order.  A  copy  of  the  last  mentioned  order  is 
hereto  attached  marked  Exhibit  "B"  and  hereby 
made  part  of  this  return.  Said  order  applied  only 
to  the  States  of  Washington  and  Oregon,  except 
Malheur  County  in  the  latter  state. 

VIII. 

In  theii-  said  business  the  respondents,  as  whole- 
salers, processors  and  dealers  handle  "loose"  and 
"boxed"  turkeys.  The  average  weight  of  turkeys 
so  handled  Ijy  them  is  such  that  under  the  terms  of 
said  orders  the  sei-vice  charge  would  amount  to  ap- 
proximately 52tv;c  per  head  for  hens  and  72c  per 
head  for  toms.  Such  a  charge  is  excessive,  the 
growers  will  not  submit  thereto  and,  as  a  conse- 
quence, the  respondents"  said  business  will  be  ruined 
if  they  are  compelled  to  submit  to  the  said  regu- 
lations. 

IX. 

The  respondents  have  tQed  in  said  court,  and 
there  is  now  pending,  a  suit  No.  Civ.  2575  in  wliich 
said  corporation,  as  plaintiff,  prays  for  a  declara- 
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tory  judgment  regarding  the  validity  of  said  orders 
and  regulations  against  the  defendants  therein, 
Chester  Bowles,  Administrator  of  the  Office  of 
Price  Administration,  Cecelia  P.  Gallagher  and 
Franz  Wagner,  officers  and  employees  of  said  office 
at  Portland,  Oregon,  all  of  whom  are  charged  with 
the  enforcement  of  said  orders  and  regulations.  [15] 

X. 

On  October  2,  1944,  there  was  issued  from  the 
Office  of  Price  Administration  at  Washington  a 
regulation  to  the  effect  that  persons  in  the  position 
of  the  respondents  as  regards  the  handling  of 
poultry,  might  act  as  agents  for  the  growers  of 
poultry  in  sales  thereof  to  the  government  and 
might  divide  with  the  growers,  subject  to  certain 
restrictions,  the  premiums  on  such  sales. 

XI. 

The  respondent  corporation  at  once  entered  into 
contracts  with  its  growers  and  complied  with  said 
order  G-93  as  thus  in  effect  modified  and  continues 
to  comply  therewith. 

XII. 

Previous  thereto  the  respondents  had  not  com- 
plied with  said  order  G-93  for  the  reason  that  they 
could  not  do  so  without  jeopardizing  their  said 
business. 

XIII. 

As  a  result  of  said  modification  of  order  G-93  no 
reason  remains  for  the  application  herein  for  the 
examination  of  the  books,  records  and  accoimts  of 
the  respondents,  unless  the  applicant  is  seeking  evi- 
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deuce  to  be  used  as  a  basis  for  a  comxjlaint  in  aii 
action  for  damages  against  the  respondents  for  an 
alleged  violation  of  the  Emergency  Price  Control 
Act  and  regidations  thereunder  or  as  a  basis  for  a 
criminal  prosecution  of  the  respondents  for  such 
alleged  violations. 

XIV. 
The  resi^ondents   are   possessed   of   large   means 
and  are  amply  able  to  respond  in  damages  should 
any  be  assessed  against  them  in  a  suit  or  action  in 
any  court. 

XV. 
The  respondents  are  citizens  of  the  United  States. 

[16] 
XVI. 
Said  orders  and  regulations,  Exhibits  '*A"  and 
"B"    are    unlawful    and    void    for    the    following 
reasons :    - 

(a)  Their  enforcement  would  cause  a  radical 
change  in  the  business  practices,  cost  practices  and 
methods  established  in  said  industry  in  said  locality 
and  followed  by  the  respondents  and  others  in  that 
business  for  a  long  period  of  time  before  the  enact- 
ment of  the  Emergency  Price  Control  Act. 

(b)  Said  orders  are  not  authorized  by  the  Emer- 
gency Price  Control  Act,  or  by  any  amendments 
thereof,  or  by  any  other  law.  They  are  not  maxi- 
mum price  regulations,  but,  on  the  contrary,  an 
attempt  is  thereby  made  to  fix  arbitrary  and  inflex- 
ible prices  for  the  processing  services  therein 
mentioned. 

(c)  Said  orders  and  regulations  are  unfair  and 
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discriminatoiy  in  that  tlicv  do  not  purport  to  be  of 
general  application,  restricted  as  they  are  to  the 
State  of  Washington  and  the  State  of  Oregon,  ex- 
cept Malheur  County ;  and  do  not  purport  to  apply 
to  all  persons  or  corporations  engaged  in  said  busi- 
ness within  that  area,  such  as  co-operatives,  which 
are  permitted  to  rebate  to  their  members,  growers 
of  turkeys,  any  overcharge  resulting  from  compli- 
ance with  such  processing  regulations,  while  inde- 
pendent wholesalers,  processors  and  dealers,  such 
as  the  respondents,  are  prohibited  from  so  doing  by 
the  express  language  of  exhibit  "B".  Said  orders 
are  unjust  and  unlawful  and  their  enforcement 
would  inevitably  result  in  the  denial  of  the  respond- 
ents of  the  equal  protection  of  the  laws  and  would 
deprive  them  of  their  property  without  due  process 
of  law  and  without  just  compensation.  By  the  is- 
suance of  said  orders  an  attempt  is  made  to  de- 
prive the  respondents  of  the  protection  against 
self-incrimination.  The  respondents  hereby  invoke 
and  rely  upon  all  their  Constitutional  rights,  [17] 
privileges  and  immunities  applicable  to  the  issues 
involved  in  this  proceeding. 

Wherefore,  the  respondents  pray  that  said  appli- 
cation be  dismissed,  that  said  orders  be  declared 
unlawful  and  void  and  that  the  respondents  be  dis- 
charged from  further  compliance  with  the  order  to 
show^  cause  herein,  and  that  they  have  their  costs 
and  disbursements. 

/s/  B.  G.  SKULASON 

/s/  WILBER  HENDERSON 

[Endorsed] :     Filed  Oct.  27,  1944.  [18] 
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EXHIBIT  '^A" 

Office  of  Price  Administration 

San  Francisco  Regional  Office 

Region  VIII 

Order  No.  0-93,  Under  Section  1499J8(c),  as 
Amended,  of  the  General  Maximum  Price 
Regulation. 

CUSTOM  DRESSING  OF  TURKEYS 

For  the  reasons  set  forth  in  an  opinion  issued 
simultaneously  herewith  and  under  the  authority 
vested  in  the  Regional  Administrator  of  the  Office 
of  Price  Administration  by  Section  1499.18(c)  of 
the  General  Maxinuim  Price  Regulation,  it  is  hereby 
ordered : 

(a)  The  adjusted  maximum  price  for  the  serv- 
ice of  custom  processing  of  live  turkeys  in  Region 
VIII  shall  be  as  follows: 

Type  of  Service               Hens  Toms 

Kill  and  haul  $  .30    per  head  $  .35  per  head 

Loose                            .035  per  lb.  .03  per  lb. 

Boxed                           .045  per  lb.  .04  per  lb. 

(b)  Definitions: 

(1)  The  service  of  custom  processing  of  turkeys 
"boxed"  means  the  service  of  assembling,  killing, 
bleeding,  plucking,  chilling,  grading,  head  wrap- 
ping, and  boxing. 

(2)  The  service  of  custom  processing  of  turkeys 
"loose"  shall  be  as  defined  in  (1)  above  except 
boxing. 
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prrK;fr«aing  of  \vfi-  turkfj^i  m  lifrgion  Vf  f  f  have  lr><«^n 
a/ijijAted  a«  follows : 

Type  of  Herviftf.  Henasi  Ttmm 

Kill  and  haul  ^  ;:;^>   perhf^  f  x'55perlMad 

J>x>«f;  /)S5  per  lb,  i)6  per  Ik 

fJoxeri  /Mr>  j:>eT  II),  iW  per  Jfcu 

(1)  The  ^iervjc^:  of  ciiJ'toTn  prhf-.f^ji'in^^  of  r.rificey?. 
*'boxed"  ineariiH  the  .ner^iee  of  a.HHeTr*hlrn^-  briilinjr. 
bleeding,  pliielcing,  ^rhillir^  r^>(V<.^  r'-<d  wr^i*- 
ping,  and  h^>xing. 

(2)  The  service  of  ^  ./  of  tiir- 
keyg  *' loose''  shall  he  .  (1)  above  ex- 
cept boxing, 

(3)  The  -iervice  of  eoilini  proeessn^  of  ticriECTs 
'^kill  and  hatil''  meam  awfiWtiife  Idfliii^  likrtliBg, 
and  plucking,  (This  charge  dMwld  be  j^plied  by 
dealers  who  do  not  have  the  pgoper  fafilffrfy  ^g^ 
ehilling,  grading,  head  wrapfsti^  and  bmiiii^) 

(4;      'Region  VIII'^  means  Ae  States  <jf  Wari^- 
ington  and  T/regon  except  MsJbemr  Coantf, 
(e)     Interpretation; 

(1)  The  charges  set  forth  in  parag^rs^li  (a)  are 
to  be  based  on  dressed  weight.  They  are  not  etnntt' 
latiTe,  i-e.  the  kill  and  haul  eh&rge  nwy  not  be  ap- 
plied  in  addition  to  the  loose  or  boxed  charge.  It  is 
not  necessaTy  for  a  processor  to  subtract  anything 
from  his  charge  if  the  grower  performs  the  haaKng 
service,  i.e.  the  fnll  kill  and  haxil  redtiet»»L  Buy  be 
taken. 

(2)  The  above  prices  are  the  only  pnees  widek 


26  Chester  Bowles  vs. 

may  be  charged  for  processing  sei'viees.  Any  charge 
of  less  than  the  prices  fixed  in  this  Order  mil  be 
considered  an  attempt  to  evade  Revised  Meximum 
Price  Regulation  269,  Charges  of  more  than  those 
prices  would  be  in  outright  violation  of  this  Order. 
•  Due  and  legal  service  of  the  foregoing,  by  receipt 
of  a  duly  certified  copy  thereof,  as  required  by  law, 
is  hereby  accepted  in  Multnomah  County,  Oregon, 
on  this  23rd  day  of  October,  1944. 
F.  E,  WAGNER 

Attorney  for  Applicant.  [20] 


[Title  of  District  Court  and  Cause.] 

ORDER  OF  DISMISSAL 

On  this  2nd  day  of  December,  1944,  this  cause 
comes  on  to  be  heard  before  the  Court  for  final  dis- 
position herein,  and  the  Court  being  advised  in 
the  premises  and  having  heard  and  considered  tes- 
timony in  the  companion  Cause  Number  Civil  2575, 
Northwest  Poultry  &  Dairy  Products  Company, 
etc.,  vs.  (Chester  Bowles,  Administrator,  Office  of 
Price  Administration,  and  it  ax:)pearing  to  the  Court 
that  all  of  the  information  that  is  required  herein 
was  disclosed  by  defendant  and  its  counsel  during 
the  trial  of  the  said  other  case;  whereupon, 

It  Is  Ordered  that  the  application  requiring  the 
respondent  to  permit  ispeetion  of  inventory  and 
records  herein  be,  and  tlie  same  is  hereby,  denied, 
and. 


N.W.  Ponltry  d  Dairy  Prod.  Co.,  et  al.  27 

It  is  Further  Ordered  that  the  above  cause  be, 
and  the  same  is  hereby  dismissed.  Costs  to  neither 
party. 

Dated  at  Portland,  Oregon,  this  2nd  day  of  De- 
cember, 1944. 

/s/  CLAUDE  McCOLLOCH 
Judge 

[Endorsed]:     Filed  Dec.  2,  1944.  [21] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  Northwest  Poultry  and  Dairy  Products  Com- 
pany, an  Oregon  Corporation,  and  C.  W.  Nor- 
ton, President,  and  to  B.  G.  Skulason  and  to 
Wilber  Henderson,  its  attorneys. 

Notice  is  hereby  given  that  Chester  Bowles,  Ad- 
ministrator, Office  of  Price  Administration,  appli- 
cant above  named,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
certain  judgment  dismissing  said  action,  made  and 
entered  in  the  above  entitled  action  on  the  2nd  day 
of  December,   1944. 

Dated  at  Portland,  Oregon  this  27th  day  of  Feb- 
ruary, 1945. 

/s/  F.  E.  WAGNER 

/s/  W.  DUNLAP  CANNON,  JR. 

Attorneys  for  Appellant  Ches- 
ter Bowles,  Administrator 

[Endorsed] :     Filed  Feb.  27,  1945.  [22] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

Comes  now  the  plaintiff  above  named  and  as  ap- 
]3ellant  in  the  above  entitled  action  submits  the  fol- 
lowing as  his  Designation  of  Record  on  the  ajjpeal 
of  said  matter  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit : 

1.  Order  to  Show  Cause 

2.  Return  t(^  Order  to  Show  Cause 

3.  Answer 

4.  Order  of  Dismissal 

5.  Transcripts  of  Hearings  on  October  6,  and 
October  2,  1944  on  Motion  for  Order  to  Show  Cause 

6.  Notice  of  Appeal 

7.  This  Designation 

Dated  at  Portland,  Oregon,  this  23rd  day  of 
March,  1945. 

/s/     F.  E.  WAGNER 

Of  Attorneys  for  Appellant 

[23] 
State  of  Oregon, 
County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Designation  of  Rec- 
ord is  hereby    accei)ted    in    Portland,    Multnomah 
County,  Oregon,  this  23rd  day  of  March,  1945,  by 
receiving  a  duly  certified  copy  thereof. 
/V    B.  G.  SKULASON 

Of  Attorneys  for  Defendants 

[Endorsed]:     Filed  March  23,  1945.  [24] 
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[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss, 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  25  inclusive,  constitute  the  transcript 
of  record  upon  the  appeal  from  a  judgment  of  said 
court  in  a  cause  therein  numbered  Civil  2565,  in 
which  Chester  Bowles,  Administrator,  Office  of 
Price  Administration  is  plainff  and  appellant,  and 
Northwest  Poultry  and  Dairy  Products  Company, 
an  Oregon  corporation,  and  C.  W.  Norton,  Presi- 
dent, are  defendants  and  appellees;  that  said  tran- 
script has  been  prepared  by  me  in  accordance  with 
the  designation  of  contents  of  the  record  on  appeal 
filed  by  the  appellant  and  in  accordance  with  the 
rules  of  Court;  that  I  have  compared  the  foregoing 
transcript  with  the  original  record  thereof  and  that 
it  is  a  full,  true  and  correct  transcript  of  the  record 
and  proceedings  had  in  said  court  in  said  cause, 
in  accordance  with  the  said  designation,  as  the  same 
appears  of  record  and  on  file  at  my  office  and  in  my 
custody. 

I  further  certify  that  I  have  enclosed  a  duplicate 
transcript  of  the  testimony  taken  in  this  cause. 
In  Testimony  Wheieof,  I  have  hereunto  set  my 
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hand  and  affLxed  the  seal  of  said  Court  in  Portland, 
in  said  District,  this  28th  day  of  March,  1945. 
[Seal]  LOWELL  MUNDORFF, 

Clerk 
By   F.  L.  BUCK 

Chief  Deputy  Clerk  [25] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  2565 

CHESTER  BOWLES,  Administrator  of  the 
Office  of  Price  Administration, 

Applicant, 

vs. 

NORTHWEST  POULTRY  AND  DAIRY  PROD- 
UCTS COMPANY,  an  Oregon  corporation, 
and  C.  W.  NORTON,  President, 

Respondents. 

Portland,  Oregon,  Monday,  Octoher  2,  1944. 
10:42  o'clock  A.  M. 
Before : 

Honorable  Claude  McColloch,  Judge. 

Appearances : 

Miss  Cecelia  P.  (xallagher,  Enforcement  Attor- 
ney, Office  of  Price  Administration,  Portland 
District,  appearing  for  the  Applicant. 

Mr.  Bardi  C  Skulason,  Attorney  for  the  Re- 
spondents. 
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PROCEEDINGS 

The  Court:  Now  let  me  hear  Mr.  Skiilason  and 
I  will  come  back  to  your  case. 

Miss  Gallagher:     All  right. 

Mr.  Skulason :  If  your  Honor  please,  this  comes 
np  on  an  order  [1*]  to  show  cause,  as  your  Honor 
knows,  by  the  Northwest  Poultry  and  Dairy  Prod- 
ucts Company,  Civil  No.  2565,  and  I  have  served  a 
return  on  Miss  Gallagher  and  filed  the  original  this 
morning,  and  to  state  the  matter  briefly  and  in  such 
form  as  I  believe  the  Court  can  understand,  I  will 
say  that  the  application  is  for  an  order  authoriz- 
ing the  examination  of  certain  records  of  my  client 
of  sales,  purchases  and  disbursements  concerning 
the  processing  and  selling  and  marketing  of  tur- 
keys between  May  8th  and  Augiist  10th.  The  appli- 
cation is  made  under  a  certain  order  issued  from 
the  Regional  Office  in  San  Francisco  on  May  2nd 
last,  purporting  to  fix  certain  prices  for  the  ser- 
\ice,  and  the  reason  that  we  are  resisting  the  appli- 
cation for  the  examination  of  the  records  is  that 
we  contend  that  this  order  is  invalid,  on  two  prin- 
cipal grounds: 

First,  that  contrary  to  the  Emergency  Price  Con- 
trol Act  in  1942  it  disregards  the  custom  prevail- 
ing in  that  industry  for  a  long  period  of  time  before 
the  enactment  of  that  law,  and  of  course  before  the 
issuance  of  this  regulation.    That  is  the  first  point. 

The  second  point  is — and  perhaps  there  are  three ; 
yes — that  the   order  is   unauthorized  by  the   Act; 


♦Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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that  it  isn't  a  maximum  price  control  regulation  or 
order,  but  fixes  an  inflexible,  arbitrary  price  for 
the  service,  and  such  that  it  amounts  to  a  confisca- 
tion of  the  property  of  the  respondents  here. 

I  think,  your  Honor,  I  will  have  to  go  into  de- 
tails to  [2]  make  myself  understood  by  the  Court. 

The  Northwest  Poultry  and  Dairy  Products  Com- 
pany is  engaged,  and  has  been  engaged  for  about 
twelve  years,  in  the  processing  and  in  the  purchas- 
ing and  marketing  of  turkeys.  It  is  now  under  con- 
tract with  the  Government  for  the  delivery  of,  I 
think,  its  entire  product  for  the  use  of  the  military 
forces. 

The  Court:  I  don't  think  I  need  to  keep  Mr. 
Lenske  here.  What  is  the  number  of  your  Compan- 
ion case,  Mr.  Lenske,  the  principal  case?  2564  is 
your  supplemental  proceeding. 

(Discussion  here  ensued  pertaining  to  an- 
other case,  after  which  proceedings  herein  were 
resumed  at  10:47  o'clock  A.  M.  as  follows:) 

Mr.  Skulason:  I  stated  to  the  Court  that  my 
client  for  some  time  has  been  furnishing  practi- 
cally all  of  its  ])roducts,  its  turkeys,  to  the  Govern- 
ment for  the  military  forces,  and  that  it  amounts 
to  a  very  large  sum  of  money  per  year.  The  amount 
is  no+  stated  here  but  my  information  is  that  it  runs 
into  millions. 

The  Court:  Whose  business?  Your  client's  Inisi- 
ness  ? 

Mr.  Skulason:     Yes.  That  is  the  gross  business. 
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I  guess,  but  they  have  a  very  large  business  in  tur- 
keys. Now  so  that  this  may  be  placed  in  clear  per- 
spective, if  I  may 

The  Court:  How  does  jurisdiction  happen  to 
be  here?  Don't  they  operate  elsewhere  through  the 
Northwest  % 

Miss  Gallagher:  Their  operation  I  think  is  en- 
tirely v^ithin  the  State  of  Oregon,  your  Honor.  [3] 

Mr.  Skulason:  Yes,  practically  so.  I  don't  think 
there  is  any  question  about  jurisdiction.  I  admitted 
these  matters  in  the  application  as  to  jurisdiction 
and  authority  to  proceed  here,  provided  the  orders 
under  which  they  are  proceeding  are  valid. 

The  Court:  This  is  your  home  office  in  Port- 
land? 

Mr.  Skulason:  Yes,  your  Honor.  Now  they  say 
that  for  a  period  of  the  last  eleven  years  or  so  the 
respondent  corporation  has  been  engaged  in  this 
business  in  Portland,  and  the  other  respondent,  Mr. 
Norton,  has  been  its  manager;  and  then  it  is  stated 
that  during  all  of  that  period  it  has  been  the  cus- 
tom of  wholesalers,  processors  and  purchasers  of 
turkeys  to  haul  and  pick  turkeys  for  the  growers 
on  a  per  head  basis,  provided  they  later  purchased 
the  turkeys,  and  that  until  1943  that  charge  was  20 
cents  per  head  for  picking — there  is  some  error 
here.  Anyhow,  it  amounted,  wdth  the  haul,  to  23 
cents  per  head  for  hens  and  25  cents  for  toms,  and 
it  is  important  to  keep  those  figures  in  mind,  23 
and  25,  and  no  regulation  on  a  per  pound  basis. 
That  becomes  quite  relevant  here,  I  believe. 
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Then  in  1943  these  respondents  and  the  majority 
of  other  wholesalers  and  processors  in  the  husiness 
in  Oregon  and  in  Washington  advanced  this  i)riee 
to  25  cents  per  head  for  hens  and  28  cents  per  head 
for  toms. 

Then  in  November,  1943,  the  Office  of  Price  Ad- 
ministration issued  a  rule  prohibiting  this  charge, 
j)rohibiting  the  processor,  wholesaler,  from  purchas- 
ing dressed  turkeys  from  the  growers,  [4]  and  the 
net  result  of  that  was  that  the  price  was  put  back 
to  where  it  had  been  before. 

Then  on  the  2nd  of  ^lay  of  this  year  Order  G-93 
was  issued  from  the  Regional  Office  of  San  Fran- 
cisco and  that  brought  in  something  entirely  dif- 
ferent. It  was  stated  therein  that  it  was  a  maxi- 
mum price  regulation,  so  stated  in  the  introduction 
to. the  order,  and  the  kill  and  haul  prices  were  fixed 
at  30  cents  per  head  and  35  cents  per  head,  respec- 
tively, but  loose  turkeys  were  put  on  a  per  pound 
basis  of  o-y2  cents  for  hens  and  3  cents  for  toms, 
and  boxed  turkeys  were  put  also  on  a  per  pound 
basis. 

Now  then,  there  were  certain  definitions  attached 
to  this  order  as  to  what  constituted  loose  and  boxed 
turkeys,  and  so  forth,  with  the  net  result,  as  claimed 
in  this  return,  that  upon  the  average  weight  of  tur- 
keys in  this  locality  the  cost  of  processing  was  ad- 
vanced from  52-1/2  cents  for  hens  and  72  cents  for 
toms,  a  jump  from  the  pick  and  haul  of  80  and  35 
cents,  or  thereabouts,  and  my  client  says  that  they 
can't  do  business  on  that  basis:  thev  can't  uet  the 
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turkeys  from  tlie  growers.  Tlic  growers  won't  sell 
them  to  them  if  they  have  to  stand  that  heavy 
charge  of  processing.  They  can  do  business  on  the 
basis  the,y  are  doing  business  on  now,  of  the  one 
fixed  by  the  Price  Administrator,  of  30  and  35  cents 
per  head,  whatever  it  is,  and  the  great  objection, 
your  Honor — and  it  is  not  only  the  objection  by  my 
client  here  but  there  has  been  a  convention  held  here 
of  some  seventy-five  representatives  in  this  business 
in  Washington  and  Oregon ;  the  [5]  matter  has  been 
taken  up  back  and  forth  by  wire  and  telephone  with 
Washington,  and  there  have  been  numerous  confer- 
ences about  it,  and  it  is  claimed  everywhere  by 
those  in  the  business  that  my  client  is  in  that  this 
order  is  unlawful  and  confiscatory  and  violates  con- 
stitutional rights. 

Now  the  practical  result  here,  which  we  will  show 
if  any  evidence  is  taken  in  this  case,  is  that 

The  Court:  Well,  you  haven't  been  sued  yet, 
have  you? 

Mr.  Skulason:  We  have  been  required  to  come 
in  here  to  respond  to  this  order  to  show  cause. 

The  Court:     This  is  for  discovery  only. 

Mr.  Skulason:     Yes. 

The  Court:     You  haven't  been  sued  yet? 

Mr.  Skulason:     No,  but  we  have  sued. 

The  Court:     Oh. 

Mr.  Skulason:     We  have  brought  a  suit. 

The  Court:     To  restrain? 

Mr.  Skulason:  Yes.  That  is  a  part  of  our  re- 
turn. I  will  come  to  this  afterwhile.  Getting  to  this 
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practical  situation,  that  is  why  T  am  obliged  to  ask 
the  Court  for  an  early  hearing  of  the  matter  and 
an  early  disposition  of  it.  The  growers  are  re- 
fusing to  sell  turkeys  to  my  clients  on  this  basis. 

The  Court:     This  is  the  turkey  season'? 

Mr.  Skulason:  This  is  the  turkey  season,  and 
the  Government  is  demanding  the  turke,ys  so  they 
may  be  in  the  hands  and  in  the  use  [6]  of  the  mili- 
tary service  at  the  proper  time,  and  it  is  really  very 
acute. 

Now  we  also  claim  this  order  is  void  because  it  is 
practically  purely  local.  It  is  not  of  general  appli- 
cation. They  started  out  with  defining  Region  8  as 
California,  Washington,  Oregon,  and  Idaho  and  Ne- 
vada, and  parts  of  Arizona,  and  then  they  cut  that 
down  to  Washington  and  Oregon  except  the  County 
of  Malheur. 

We  also  claim  it  is  void  because  it  is  discrim- 
inatory, in  that  we  are  compelled  to  make  this 
charge,  wliile  the  cooperatives  who  are  in  the  same 
business,  if  they  make  the  same  charge  are  per- 
mitted to  i-eturn  by  way  of  dividends  to  their  mem- 
bers the  excess  in  this  charge  and  we  are  not  per- 
mitted to  do  it. 

Now  let's  look  at  this  order.  Let  us  look  at  this 
order,  your  Honor.  It  is  attached  as  an  exhibit  to 
the  return. 

The  Court:  Will  you  step  over  there  with  Mr. 
Skulason  and  check  your  file  with  all  the  copies 
he  has.  All  that  I  have  is  the  Government's  api:>li- 
catioTi. 

Mr.  Skulason:  I  just  filed  the  return  this  morn- 
ing, your  Honor. 
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Tlie  Court:  All  right.  It  hasn't  come  in  to  you 
yet? 

The  Clerk:     Xo,  it  has  not  come  in. 

The  Court:  When  did  you  bring  your  original 
proceeding,  the  complaint? 

Mr.  Skulason:     I  brought  that  Friday  afternoon. 

The  Court:     Friday  afternoon?  [7] 

Mr.  Skulason:     Yes. 

The  Court:  Can  you  get  those,  too.  It  is  a  new 
case  he  brought  against  the  Government  Friday 
afternoon. 

Mr.  Skulason:  A  new  case.  That  is  the  case  of 
Northwest  Poultry  Company  against  Bowles. 

The  Clerk:     Yes. 

Mr.  Skulason:  Now,  your  Honor,  look  at  these 
orders.  Those  regulations  give  a  headache  I  think 
not  only  to  the  people  in  the  position  of  my  clients 
but  to  the  lawyers  who  are  called  in  to  interpret 
them  and  try  to  understand  them.  They  started 
with  Order  G-93  and  they  say  that  under  section 
so  and  so,  "The  adjust  maximum  price  for  the  ser- 
vice of  custom  i)rocessing  of  live  turkeys  in  Region 
VITI  shall  be  as  follows:"  then  comes  this  kill  and 
haul,  30,  35,  and  loose  3-1/2  and  3  cents  a  pound. 

Now  Region  VIII  they  say  comprises  those  states 
I  mentioned. 

Now  it  might  have  been  possible  to  work  under 
that  order  if  there  hadn't  come  with  it  at  the  same 
time  this  Exhibit  B,  which  copies  the  items,  the 
portion  as  to  what  the  charges  may  be  and  then 
adds  this  as  an  interpretation: 
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"(2)  The  above  prices  are  the  only  prices" — 
they  underscore  the  word  "only"  —  "which 
may  be  charged  for  processing  services.  Any  charge 
of  less  than  the  prices  fixed  in  this  Order  will  be 
considered  an  attempt  to  evade  Revised  Maximum 
Price  Regulation  269.  Charges  of  more  than  those 
prices  would  be  in  [8]  outright  ^dolation  of  this 
Order." 

In  other  Words,  as  I  understand  that  language, 
it  is  not  the  maximum  regulation  only ;  it  is  an  ab- 
solute fixed  price,  and  I  find  nothing,  as  far  as  I 
have  read  this  Act,  authorizing  the  issuance  of  any 
such  order.  The  Act  is  a  maximum  price  regula- 
tion, and  I  suggest  to  the  Court  that  they  had  no 
right  to  fix  a  definite  invariable,  unchangeable  price. 

Now  we  have  set  forth  the  various  reasons  why 
we  claim  that  this  order  is  void.  Then  we  have 
said  that  we  have  commenced  a  suit  against  the  Ad- 
ministrator and  against  my  worthy  colleague  here 
and  Franz  Wagner,  who  are  charged  with  the  exe- 
cution and  enforcement  of  these  orders,  and  we 
brought  that  under  Section  2(m),  which  confers 
jurisdiction  on  this  Court  regardless  of  the  amount 
involved  in  cases  apparently  such  as  these,  where 
it  is  claimed  by  the  citizen  or  the  man  in  the  trade 
that  the  regulation  is  unauthorized  and  void. 

The  Court:  Well,  is  that  under  the  amendment 
to  the  statute? 

Mr.  Skulason:  It  is  under  2(m),  the  amend- 
ment. Yes,  it  is  a  recent  amendment.  Now  I  filed 
the  complaint  and  service 
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The  Coui't:  You  could  not  sue  j)rioi'  to  the  last 
Congress  in  this  Court. 

Mr.  Skulason :     No.  This  is  a  late  amendment. 

The  Court:  Any  question  ahout  that,  Miss  Gal- 
lagher ? 

Miss  Gallagher:     Yes,  there  is,  your  Honor. 

The  Court :     There  is  a  question :  [9] 

Mr.  Skulason :     Yes. 

The  Court :  All  right.  Proceed.  I  will  hear  her 
after  you. 

Mr.  Skulason:  Now  just  how  we  are  going  to 
get  jurisdiction  of  Chester  Bowles,  perhaps  we  can't 
serve  him  here;  perhaps  you  will  be  authorized  to 
appear  for  him;  I  don't  know. 

The  Court:  Don't  overlook  Miss  Gallagher  has 
just  said  she  questions  your  right  to  bring  the  suit 
at  all.    We  will  hear  her  later. 

Mr.  Skulason :  Yes.  Certainly.  I  want  to  ex- 
])lain  what  we  have  done.  There  is  a  question  there 
whether  we  have  a  right  to  bring  it  at  all,  of  course, 
but  to  bring  it  under  this  amendment,  which  says, 
I  think,  in  cases  like  this  a  suit  ma}"  be  brought 
for  declaratory  relief  in  the  District  Court  of  the 
locality  where  the  people  reside,  where  the  regula- 
tions are  operated,  and  the  amount  involved  is  dis- 
pensed with. 

The  Court :  Ap})arently  she  is  going  to  dispute 
that. 

Mr.  Skulason:  All  right.  I  think  perhaps  she 
will.  I  think  there  is  some  ground  for  that  argu- 
ment, that   it  perhaps  cannot  be  done,  but   1   am 
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acting,  your  Honor,  with  the  advice  of  Mr.  Diggs, 
of  Washington,  D.  C,  who  has  been  the  attorney 
for  my  client  and  claims  to  be  an  expert  in  these 
OP  A  matters,  which  I  certainly  disclaim  to  be, 
and  it  is  his  opinion  that  the  court  has  jurisdiction 
and  that  this  suit  is  properly  to  be  brought. 

Now  before  I  stop — we  w^ill  leave  that  right  there 
— as  bearing  upon  this  matter,  the  practical  matter 
here  of  getting  [10]  the  turkeys  into  the  trade,  into 
proper  channels,  I  have  evidence  here  in  writing, 
your  Honor,  to  the  effect  that  a  representative  of 
the  office  here  has  been  going  around  to  the  growers, 
to   the    farmers   from   whom   my   client   buys    the 
turkeys,  and  has  threatened  them  with  dire  conse- 
quences if  they  continue  to  sell  to  my  client,  and 
it   seems    extraordinary,    but   here   is    the   writing- 
signed  by  two  people  on  the  24th  of  September,  in 
which  Mr.  Rodeback,  I  think  connected  with  the 
Office,  went  to  several  of  these  people,  according 
to  this  writing,  and  said  that  Mr.  Norton  was  not 
an  honest  man,  they  should  not  deal  with  him ;  that 
he  was  a  crook,  a  rebel  and  a  cheat,  land  that  he 
is  trying  to  monopolize  the  turkey  business,   and 
various  other  things  of  this  sort,  which  to  me  are 
extraordinary,   but   there   is   the   writing   anyhow. 
That  is  partly  the  basis  for  my  allegation  that  they 
are  threatening  to  invoke  the  sanctions  and  penal- 
ties of  the  Act,  and  that  we  have  no  remedy  and 
we  are  properly  here  in  equity  for  a  declaratory 
judgment  as  to  what  these  orders  mean  and  whether 
or  not  we  must  comply  with  them.     And  the  very 
last   thing   this   morning   before   I   left   the    office 
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Mr.  Norton  called  nie  and  urged  upon  me  the  ini- 
portanee  of  an  early  disposition  of  this  whole 
matter.  I  don't  know.  I  have  just  told  your  Honor 
how  tlie  matters  stand. 

The  Court:  Did  you  draw  the  complaint  or  did 
the  lawyers,  your  associates  in  Washington? 

Mr.  Skulason:  I  drew  the  complaint  myself.  I 
take  full  responsibility,  and  he  is  really  not  asso- 
ciated. I  hav'e  been  going  on  his  opinions — on  his 
letters.  [11] 

The  Court:     Miss  Gallagher. 

Miss  Gallagher:  I  don't  know  whether  to  start 
first  or  to  start  last,  your  Honor.  I  am  of  the 
opinion  that  Mr.  Skulason  has  the  cart  before  the 
horse.  The  real  purj^ose  of  our  petition  is  whether 
or  not  we  may  have  an  order  from  your  Honor  to 
go  into  the  offices  of  the  Northwest  Poultry  Com- 
pany and  make  an  inspection  and  copy  of  their 
records.  The  Act  itself,  and  as  it  originally  was 
amended  under  Section  202  (a),  (b)  and  (e),  pro- 
vide that  the  Administrator  may  require  the  copy- 
ing of  records — may  require  the  inspection  and  tlie 
copying  of  records,  and  that  upon  a  refusal  on  the 
part  of  any  person — "In  case  of  contumacy  b}', 
or  refusal  t(^  obey  a  subopena  sei-ved  upon,  any 
person  referred  to  in  subsection  (e),  the  district 
court  for  any  district  in  which  such  person  is  found 
or  resides  or  transacts  business,  upon  application 
by  the  Administrator,  shall  have  jurisdiction  to 
issue  an  order  requiring  such  person  to  appear  and 
give  testimony  or  to  appear  and  produce  documents, 
or  both ;  and  any  failure  to  obey  such  order  of  the 
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court  may  be  punished  by  such  court  as  a  contemi)t 
thereof.  The  provisions  of  this  subsection  shall  also 
apply  to  any  person  referred  to  in  subsection  (b), 
and  shall  be  in  addition  to  the  provisions  of  Sec- 
tion 4  (a)." 

Subsection  (b)  refers  to  the  requirement  that, 
*'The  Administrator  is  further  authorized,  by  regu- 
lation or  order,  to  require  any  person  who  is 
engaged  in  the  business  of  dealing  with  any  com- 
modity, to  furnish  any  such  information  under 
oath  or  [12]  affirmation  or  otherwise,  to  make  and 
keei3  records  and  other  documents,  and  to  make 
reports,  and  he  may  require  any  such  person  to 
permit  the  inspection  and  copying  of  records  and 
other  documents,  the  inspection  of  inventories", 
and  so  forth,  to  make  it  quite  clear  that  our 
authority  to  come  in  to  your  Honor  and  ask  for 
this  requirement,  order,  applies  not  only  to  sub- 
poenas but  also  to  an  inspection  of  records  and  a 
coi)ying  of  records. 

We  agree  with  Mr.  Skulason  that  it  is  very  im- 
portant in  this  situation.  The  turkey  season  is  at 
hand.  Way  back  in  May,  shortly  after  the  issuance 
of  G-93,  the  order  referred  to,  we  had  some  con- 
siderable discussion  with  Mr.  Norton  as  to  the 
effects  of  the  order.  Since,  and  during  that  early 
spring  season,  which  is  called  the  breeder  season, 
we  received  a  number  of  complaints  that  Mr.  Norton 
was  not  following  out  the  requirements  of  G-93. 

Early  this  August,  on  the  1st  day  of  August, 
before  the  opening  of  the  fall  season  of  the  turkeys. 
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in  order  to  do  what  we  could  to  get  things  straiglit, 
running  smoothly  before  the  turkeys  began  coming 
in,  and  upon  the  receipt  of  still  more  complaints 
that  Mr.  Norton  was  not  deducting  the  full  amount 
required  to  be  deducted  under  Ct-93,  we  went  to 
Mr.  Norton — Mr.  Rodeback  did;  Mr.  Rodeback  is 
an  investigation  in  our  office,  who  is  present  in  court 
today — and  asked  Mr.  Norton  if  he  might  take  a 
look  at  his  reocrds  and  make  a  copy  of  them.  Out* 
relationship  with  Mr.  Norton  in  the  i)ast  has  always 
been  a  most  friendly  one.  We  have  had  a  great 
many  differences  of  opinion  with  him,  but  there 
[13]  has  been  no  animosity  between  us,  and  at  that 
time  we  made  our  request  formally  and  yet  without 
writing.  Mr.  Norton  said  then,  "I  will  tell  you 
anything  I  want  you  to  know  but  I  don't  want  you 
to  look  at  our  records,  and  I  don't  want  you  to 
copy  them."  He  told  us  then,  and  has  told  us 
since,  he  wasn't  following  the  requirements  of  the 
Order  G-93.  However,  we  didn't  feel  it  was  a  good 
way  to  try  a  lawsuit  to  come  into  court  here  and 
ask  for  an  injunction  against  Mr.  Norton  and  base 
our  whole  case  U])on  his  statement  to  us  that  he 
had  been  charging  only  30  and  35  cents  as  against 
the  higher  price  we  maintain  he  was  required  to 
charge.  Therefore  w^e  wanted  to  ins])ect  his  records 
t<^  find  out  from  whom  he  was  ])urchasing  and  to 
find  out  what  he  was  pa3nng,  t(^  get  some  docu- 
mentary evidence  to  back  u]:>  our  request  for  an 
injunction. 

After  the  August  1st  request  was  made,  on  August 
3rd   Mr.   Rodeback   went   back   to   him   and   again 
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talked  to  him,  without  again  presenting  any  require- 
ment in  writing  to  him.  On  that  date  he  said  he 
would  like  to  talk  to  his  lawyers,  both  in  Portland 
and  in  Washington,  D.  C.  He  said,  ''I  am  not 
refusing  you  these  records  but  I  don't  want  you  to 
see  them  yet,  until  I  have  had  the  advice  of  my 
attorney."  Mr.  Rodeback  came  back  and  asked  me 
about  it.    I  said,  "Let  him  talk  to  his  attorney." 

In  the  meantime  I  had  talked  with  Mr.  Norton 
on  the  telephone.  Mr.  Norton  at  ten  o'clock  the 
next  day  hadn't  talked  to  his  attorney  in  Washing- 
ton. At  11:45  Mr.  Meinke  called,  saying  that  they 
had  talked  to  their  attorney  in  Washington;  that 
some  [14]  memo  was  being  sent  by  Washington 
OP  A  to  Portland  OP  A,  and  could  we  wait  until 
the  7th  or  8th  of  August  to  ask  for  oiu'  inspection? 

We  did  wait  until  August  14th,  and  in  the  mean- 
time we  bad  consistently  met  with  the  failure  to 
allow  us  to  inspect  and  to  copy. 

On  August  14th  we  served  on  Mr.  Norton  an 
original  inspection  requirement,  signed  in  person 
by  Chester  Bowles,  and  at  that  time  met  again  a 
refusal  either  to  allow  the  inspection  or  the  copying. 
At  one  tim^  he  said,  ''You  may  look  at  them  but 
you  may  not  copy  them."  The  records  are  long  and 
voluminous.  It  would  be  imjDossible  for  an  investi- 
gator or  an  attorney  to  look  at  them  and  carry  away 
in  his  mind  sufficient  facts  upon  which  to  conduct 
any  further  investigation.  And  since  August  14th, 
even  since  the  filing  of  this  petition  for  an  order, 
I  have  talked  to  Mr.  Norton.     In  each  instance  he 
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has  said,  "No,  I  will  not  allow  you  to  copy  our 
records." 

That  is  our  story  on  the  request  to  inspect  rec- 
ords. We  have  had  Mr.  Norton's  admissions.  We 
have  had  a  number  of  complaints,  which  have  led 
us  to  the  conclusion  Mr.  Norton  is  in  violation  of 
Order  G-93,  and  probably  of  Maximum  Price  Regu- 
lation 269,  ])ut  we  have  not  wanted  to  file  our 
injunction  suit,  or  any  other  kind  of  a  suit  as^ainst 
Mr.  Norton  without  further  information.  In  order 
to  get  that  information  we  request  an  order  from 
your  Honor  allowing  us  to  go  in  and  inspect  and 
copy  his  records. 

That  is  our  story  on  our  original  petition,  your 
Honor.  [15] 

The  Court:  Now  you  have  been  sued,  to  be 
enjoined? 

Miss  Gallagher :  Yes.  I  have  not  yet  Ix^en  served 
with  those  [)apers.    I  suppose  I  shall  be. 

The  Court :  Well,  I  want  to  hear  you,  though, 
to  the  extent  you  are  prepared,  on  Mr.  Skulason's 
points. 

Miss  Gallagher:  Now  so  far  as  Mr.  Skulason's 
showing  in  liis  return  to  the  order,  I  would  be  con- 
sti'ained  to  say,  as  an  answer  to  our  request,  that 
the  material  alleged  therein  is  immaterial,  on  the 
ground  particularly  that  this  Court  does  not  have 
jurisdiction  to  pass  upon  the  validity  of  an  order 
or  a  regulation. 

The  Court:     Now  argue  that. 

Miss  Gallagher:  Well,  we  start  with — there  are 
a  long  series  of  cases,  your  Honor. 
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The  Court:  What  does  that  amendment  passed 
this  spring  provide? 

Miss  Gallai^her:  It  is  my  contention  that  it  does 
not  provide — that  it  does  have  nothing  to  do  with 
this  kind  of  a  proceeding.  Do  you  have  a  copy  of 
that? 

Mr.  Skulason:  Yes  (passing  paper  to  Miss  Gal- 
lagher) . 

Miss  Gallagher:  I  will  tell  you  in  our  words 
first,  your  Honor,  what  we  think  it  means.  For- 
merly, before  the  amendment  of  the  Act,  a  number 
of  rationing  regulations  issued  under  the  Second 
War  Powers  Act  carried  within  them  a  provision 
that  rationed  foods,  foods  rationed  under  this  order, 
shall  not  be  sold  at  over  the  ceiling  prices  provided 
for  in  other  maximum  price  regulations.  Under 
those  provisions  of  the  regulations  the  Office  of 
Price  [16]  Administration  on  a  great  number  of 
occasions  brought  what  we  call  suspension  order 
proceedings,  an  administrative  proceeding,  against 
people  who  were  selling  rationed  foods  at  over 
ceiling  prices.  It  was  what  we  call  a  cross-sanction, 
or  what  was  called  a  cross-sanction,  and  there  was 
a  good  deal  of  complaint  against  that,  and  Section 
2(m)  provided  that  no  more  cross-sanctions  may  be 
put  into  the  regulations;  no  further  ration  regula- 
tions may  require  that  the  rationed  goods  be  sold 
only  at  ceiling  prices,  and  that  is  why  Section  2(m) 
was  put  into  the  regulation. 

The  Court:     You  mean  into  the  statute? 

Miss  Gallagher:  Into  the  statute;  yes,  your 
Honor. 
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The  Court:     That  is  all  it  says? 

Miss  Gallagher:  I  will  be  glad  to  read  it  to  your 
Honor.     That  is  what  we  say  it  says. 

The  Court :  1  understood  as  general  information 
that  Congress  had  given  jurisdiction  to  District 
Courts  to  contest  the  validity  of  regulations,  which 
was  denied  by  the  language  of  the  original  Act.  Am 
I  wrong  about  thaf? 

Miss  Gallagher:  1  think  that  is  not  correct. 
Section  2  (m)  says  that  there  shall  be  no  cross- 
sanctions.  The  Congress  in  its  Senate  Report  used 
this  for  an  illustration:  A  farmer  who  had  refused 
to  comply  with  the  directives  of  the  War  Foods 
Administration  was  denied  the  use  of  gasoline  under 
the  gasoline  regulation  and  the  Congress  has  said 
in  its  Senate  Rejiort  that  is  the  sort  of  thing  it 
wants  to  avoid.  We  think  in  amended  regulations 
to  [17]  that  extent  that  they  also  want  to  i)rovide 
against  prohibiting  price  violations  in  the  ration 
regulations. 

The  Court:     Is  2  (m)  very  long? 

Miss  Gallagher:     No,   it  is  not. 

The  Court:     Will  you  read  it? 

Miss  Gallagher:  "No  agency,  department,  officer, 
or  employee  of  the  (rovemment,  in  the  payment  of 
sums  authorized  by  this  or  other  Acts  of  Congress 
relating  to  the  ])roduction  or  sale  of  agricultural 
commodities,  or  in  contracts  for  the  purchase  of 
any  such  commodities  by  the  Government  or  any 
department  or  agency  thereof,  or  in  any  allocation 
of  materials  or  facilities,  or  in  fixing  quotas  for  the 
]n*oduction  or  sale  of  any  such  commodities,  shall 
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impose  any  conditions  or  penalties  not  authorized 
by  the  provisions  of  the  Act  or  Acts,  or  lawful 
regulations  issued  thereunder,  under  which  such 
sums  are  authorized,  such  contracts  are  made,  ma- 
terials and  facilities  allocated,  or  quotas  for  the 
production  or  sale  of  any  such  commodities  are 
imposed." 

That  is  the  part  I  have  been  discussing,  where 
cross-sanctions  have  been  eliminated.  This  is  the 
part  Mr.  Skulason  referred  to. 

"Any  person  aggrieved  by  any  action  of  any 
agency,  department,  officer,  or  employee  of  the 
Government  contrary  to  the  provisions  hereof,  or 
by  the  failure  to  act  of  any  such  agency,  depart- 
ment, officer,  or  employee,  may  petition  the  district 
court  of  the  district  in  which  he  resides  or  his  place 
of  business  for  [18]  any  order  or  a  declaratory 
judgment  to  determine  whether  any  such  action  or 
failure  to  act  is  in  conformity  mth  the  provisions 
hereof  and  otherwise  lawful;  and  the  court  shall 
have  jurisdiction  to  grant  appropriate  relief.  The 
provisions  of  the  Judicial  Code  as  to  monetary 
amount  involved  necessary  to  give  jurisdiction  to 
a  district  court  shall  not  be  applicable  in  any  such 
case." 

The  Court :  What  happened  to  the  original  lan- 
guage in  the  Act  which  denied  jurisdiction  to  the 
District  Courts'? 

Miss  Gallagher:  It  is  still  in  the  Act,  your 
Honor.  The  provisions  for  testing  the  validity  of 
a  regulation  are  just  as  they  were,  except  they  have 
been  amplified. 
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The  Court:  What  section?  Was  that  close  to 
2  (m) '? 

Miss  Gallagher:     No. 

The  Court:     That  doesn't  matter. 

Miss  Gallagher :    It  comes  under  protests  as  such. 

The  Court:     It  doesn't  matter. 

Miss  Gallagher:  It  is  a  whole  section  by  itself. 
They  have  amplified  that.  Originally  the  Act  said 
within  sixty  days  of  the  issuance  of  a  regulation 
any  party  may  appeal  to  the  Administrator  for  a 
review  of  it  and  then  from  the  Administrator  to 
the  Emergency  Court  of  Appeals.  The  new  one 
is  giving  longer  time  and  different  periods  of  time 
in  which  he  may  make  his  protest  against  the  regu- 
lation. 

The  Court:  Now  Mr.  Skulason  argued — let  me 
ask  you,  how  did  you  imderstand  his  argument 
about  Order  G-QS?  [19] 

Miss  Gallagher:  Well,  I  understand  he  thinks 
that  it  is  a  bad  order;  that  it  is  an  unfair  and  dis- 
criminatory order. 

The  Court:     No,  no.    Pardon  me. 

Miss  Gallagher:     Oh. 

The  Court:  He  said  it  is  a  price  fixing  order, 
not  maximum  price  fixing,  and  he  said  the  statute 
does  not  authorize  price  fixing. 

Miss  Gallagher:  The  order  says  so  much,  30 
and  35  cents  may  be  charged  for  picking  and  haul- 
ing, 2  and  3-1/2  cents  for  loose  dressing,  4  and  4-% 
cents  shall  be  charged  for  boxed — dressed  and 
boxed;  that  pick  and  haul  means  only  hauling  of 
birds  in  from  the  farm,  killing  them,  picking  the 
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feathers  off,  and  that  is  all.  That  the  deduction  for 
that  shall  be  30  and  35  cents.  If  the  processor 
goes  further  and  picks  them,  head- wraps  them, 
chills  them  and  boxes  them,  or  doesn't  box  them, 
he  shall  charge  a  higher  price ;  the  deductions  shall 
he  less  than  that,  on  the  theory  that  is  his  price, 
his  cost  for  doing  that  service,  and  that  it  should 
be  taken  from  the  producer  to  repay  to  the  pro- 
cessor the  amount  it  costs  him  to  process  the  birds 
in  that  way.  I  don't  think  it  is  a  price  fixing 
order.  The  interpretation  is  true.  It  is  said  you. 
must  charge  this  much  and  no  less;  otherwise  you 
are  returnable,  but  a  true  cooperative — a  coopera- 
maximum  price  allowed  to  the  grower  for  the  sale 
of  the  dressed  bird. 

The  Court :  I  see.  Now  he  says  it  is  discrimina- 
tory between  his  client  and  the  cooperative.  [20] 

Miss  Gallagher:  The  cooperatives  are  under 
their  past  practice.  They  have  always  been  able 
to  return  to  their  members  money  that  is  collected, 
money  for  which  sales  are  made  over  and  above 
the  ceiling  price.  They  sell  at  the  ceiling  price 
but  the  returns  they  have  taken  in  during  the  year 
are  returnable,  but  a  true  cooperative — a  coopera- 
tive is  pretty  carefully  defined  in  Supplemental 
Order  No.  84.  That  is  an  advantage  to  the  cooper- 
ative; that  is  true — an  advantage  which  they  have 
themselves  built  up  over  years  of  theii*  own  |)rai'- 
tice,  however.  A'  cooperative  may  not  charge  less 
than  30  or  35  cents,  but  the  net  return  is  returnable 
to  the  members,  and  in  the  end  they  do  receive  an 
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advantage,  as  all  cooperatives  under  these  circum- 
stances do. 

The  Court:  Is  your  client  the  largest  dealer  in 
turkeys  ? 

Mr.  Skulason :  My  client  handles  one  out  ot' 
every  three  turkeys  in  the  State  of  Oregon,  your 
Honor. 

The  Court:     Who  are  the  other  large  operators'? 

Mr.  Skulason:  I  don't  know  who  may  be  the 
others.  This  has  been,  if  I  may  say  'so,  this  has 
been  considered  by  the  operators  in  Oregon,  and 
Washington  as  well,  and  if  the  Court  would  permit 
me  to  I  would  like  to  read  certain  resolutions  which 
they  adopted  as  to  the  point  as  to  the  extensiveness 
of  this. 

The  Court:  We  will  have  Miss  Gallagher  finish, 
then  I  will  hear  you. 

Mr.  Skulason:     Yes. 

Miss  Gallagher:  There  are  a  niunber  of  other 
operators  in  Oregon:  [21]  Marion  Creamery,  Wash- 
ington Creamery,  Mr.  Martindale — I  don't  knov/ 
what  he  calls  his  plant;  Swift  &  Company,  and 
Douglas  Cooj)erative,  and  one  or  two  more. 

Mr.  Skulason:  Mr.  Norton  is,  if  not  the  largest, 
one  of  the  largest;  I  think  the  largest  in  the  state. 

Miss  Gallagher:  In  the  State  of  Oregon,  yes. 
This  is  one  thing  I  should  like  to  urge  upon  your 
Honor  somewhere  along  the  line,  and  that  is  there 
are  other  processors  in  Oregon,  and  in  Portland, 
who  have  been  following  the  provisions  of  Order 
G-93,  whether  they  like  it  or  not;  there  is  a  great 
deal  of  protest  against  the  order — I  am  frank  to 
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state  that;  but  otherwise  they  have  followed  the 
provisions  of  the  order.  Mr.  Norton  has  consist- 
ently refused  to  follow  the  provisions  of  the  order 
and  up  until  a  short  time  ago  the  reports  coming 
to  us  are  that  Mr.  Norton  is  receiving  all  the 
turkeys;  the  other  processors  are  not.  A  man  just 
down  the  street  and  across  the  street  from  Mr. 
Norton,  who,  on  the  16th  day  of  August,  when  the 
new  season  started  and  G-93  was  put  into  effect 
by  this  Mr.  Clark,  on  that  day  he  ceased  ^getting 
any  turkeys  at  all.  Mr.  Norton,  we  are  told — again 
we  don't  have  the  documentary  evidence  to  prove 
it — has  had  turkeys  up  until  the  middle  of  last 
week.  Now  whether  the  situation  has  changed  since 
that  time  or  not  I  don't  know,  but  up  until  the 
25th  of  August,  at  any  rate.  Since  that  date  I 
don't  know.  Mr.  Norton  now  says  he  wdll  talk 
to  us  only  in  court  and  we  don't  get  any  information 
from  him.  [22] 

I  am  not  criticizing  Mr.  Norton  personally,  be- 
cause, as  I  say,  we  have  been  friendly  all  througli 
the  matter.  It  is  an  extremely  serious  situation. 
Mr.  Norton  is  in  \dolation  of  the  requirements  and 
he  continues  to  be  in  violation.  If  we  can  do  notic- 
ing about  it  by  looking  at  his  records  to  l)uild  up 
some  kind  of  a  case  to  test  oui  the  question  whether 
or  not  he  is  in  violation,  he  will  continue  to  gain 
an  advantage  over  all  the  other  processors  wlio  ai'<^ 
complying  with  the  regulation,  which  of  course  is 
eminently  unfair,  and  our  hands  are  tied  until  we 
can  get  in  and  look  at  his  records  and  get  the 
information  on  which  to  bring  a  case  against  him; 
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unless,  in  tlie  nicaiitinie,  a  clian.^c  comos  in  the 
regulation.     I^'hat  I  can't  predict. 

Mr.  Norton's  real  remedy,  in  my  opinion,  is  a 
])rotest  of  the  regulation  to  the  Emergency  Court 
of  Ap])eals.  'i^he  way  has  been  open  to  him  all 
the  way  along  since  last  May,  when  it  was  first 
issued,  and  since  the  quarrel  about  the  thing,  the 
protesting  informally  about  it  has  begun,  to  my 
knowledge  there  has  been  no  protest  made  to  the 
Administrator  in  a  formal  manner,  nor  to  the 
Emergency  Court  of  Appeals.  That  could  be  done 
and  I  think  should  be  done,  rather  than  to  argue 
the  question  out  before  your  Honor. 

I  don't  know  whether  you  want  to  hear  us  on 
this  or  not  but  Mr.  Rodeback,  our  investigator,  is 
in  the  courtroom  and  I  think  he  would  make  a  very 
definite  denial  of  the  allegations  in  the  letter  re- 
ferred to  by  Mr.  Skulason.  [23] 

The  Court :  He  is  entitled  to  deny  it  if  he  wants 
to  and  if  you  want  to  put  him  on. 

Miss  Gallagher:  If  you  care  to  hear  him  in  the 
matter  I  w^ill  put  him  on. 

The  Court:  I  repeat,  he  is  entitled  to  make  the 
denial  if  you  want  to  put  him  on. 

Miss  Gallagher:     Mr.  Rodeback. 

The  Clerk:     Will  you  state  your  name,  please? 

Mr.  Rodeback:     Donald  E.  Rodeback. 
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DONALD  E.  RODEBACK 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  Applicant  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Miss  Gallagher: 

Q.  Mr.  Rodeback,  were  you  ])resent  in  court  to 
hear  the  quotations  from  a  letter  read  by  Mr. 
Skulason  *? 

A.     I  heard  part  of  the  quotation,  not  all  of  it. 

Q.  Did  you  hear  the  allegation  that  you  had 
been  out  in  the  terirtory  in  the  district  and  had 
called  Mr.  Norton  certain  names  and  had  accused 
him  of  certain  practices'? 

A.     Yes,  I  heard  that. 

Q.  Have  you  ever  called  Mr.  Norton  a  cheat,  or 
any  of  the  other  things  they  say  you  have  said? 

A.  I  have  not.  All  I  ever  did  was  to  explain  to 
the  grower  the  [24]  interpretation  of  the  regulation 
as  it  had  been  explained  to  me  by  our  office  and 
that  if  he  was  not  in  compliance  with  G-93  that 
he  was  in  effect  causing  the  grower  to  receive  more 
than  the  ceiling  under  269,  and  if  that  fact  was 
proven  that  the  grower  would  be  liable  for  the 
amount  of  the  overcharge  under  269,  as  the  Admin- 
istratoi'  would  have  a  treble  damage  claim  thereby. 

Miss  Gallagher:  Thank  you.  That  is  all,  unless 
Mr.  Skulason  wants  to  talk  to  you. 

Mr.  Skulason:    May  I  question  him,  your  Honor? 

The  Court:     Yes. 
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Cross  Examination 
By  Mr.  Skulason: 

Q.  Mr.  Rodeback,  a  little  bit  back — do  you  know 
Mr.  Leonard  W.  Spath  1  A.     Yes. 

Q.  The  Spath  Hatchery  &  Poultry  Farm,  Route 
6,  Box  757,  Portland?  A.     Yes,  I  do. 

Q.     You  also  know  his  wife,  Martha  Spath  ? 

A.     Yes,  I  do. 

Q.  Did  you  call  on  those  people  on  September 
24th'?  A.     Yes,  sir. 

Q.  And  talk  to  them  about  this  matter  of  Mr. 
Norton  and  the  regulation?  A.     Yes,  sir. 

Q.  Did  you  tell  him  that  they  should  not  sell 
turkeys  to  Northwest  [25]  Poultry  for  the  reason 
that  they  are  not  charging  enough  for  hauling 
and  picking?  A.     No,  sir. 

Q.     Did  you  tell  them  that  ? 

A.  I  didn't  tell  them  that.  I  told  them  that  they 
shouldn't  sell  turkeys  to  anyone  unless  the  deduc- 
tion called  for  imdei-  Order  G-93  was  made;  that 
if  they  did  receive  a  sum  less  than  the  amount 
called  for  by  G-93  that  they  would  be  considered 
in  violation  of  Maximum  Price  Regulation  269. 

Q.  Did  you  also  tell  them  that  they  got  under- 
grade and  underweight  on  every  load  that  they  sold 
to  Northwest  Poultry? 

A.  No,  sir,  I  didn't.  I  repeated  a  statement 
made  to  me  by  another  growler,  which  indicated 
that  that  had  happened  in  his  case,  but  I  didn't 
make  any  specific  allegation.  I  repeated  hearsa}^; 
nothing  more. 
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Q.  Did  you  also  tell  them  that  if  they  would 
sell  turkeys  to  the  Columbia  Produce  they  would 
get  honest  weight  and  would  not  be  undergraded  ? 

A.     No,  sir. 

Q.     Particularly A.     I 

Q.    How? 

A.  I  didn't  say  that.  I  told  them  that  I  was 
aware  that  Columbia  Produce  Company,  which  was 
directly  across  the  street,  had  submitted  their  rec- 
ords to  examination  and  it  was  found  that  they 
had  never  [26]  been  in  violation  of  Order  G-93  up 
to  the  time  their  records  were  checked. 

Q.  Did  you  also  tell  them  that  they  should  deal 
with  an  honest  man  instead  of  a  crook,  a  rebel,  a 
cheat,  a  very  dishonest  man  like  Mr.  Norton,  of 
the  Northwest  Poultry? 

A.     No,  sir,  I  didn't  make  any  such  statement. 

Q.  Did  you  tell  them  that  Mr.  Norton  was  tryinc 
to  monopolize  all  the  turkey  business? 

A.  I  did  say  that,  in  effect,  Mr.  Norton  was — 
had  a  monopoly  on  the  turkey  business  because  of 
his  bein,<;-  in  violation  of  G-93,  because  I  had  been 
told  by  other  processors  in  the  state,  where  com- 
petition was  direct  in  the  community,  that  the}' 
were  not  getting  turkeys  tliat  they  liad  in  normal' 
times:  that  if  all  competitors  are  on  an  equal  basis 
all  turkeys  are  more  or  less  evenly  distribi'tcd,  b^it 
the  Northwest  Poultry  &  Dairy  Products  Company 
has  received  more  turkeys  since  they  have  been 
operating  on  the  basis  they  have  than  they  normally 
would  have. 
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Q.  Did  you  also  tell  these  peoY)le  that  Mr.  Norton 
would  keej)  his  skirts  very  elean,  that  he  would  not 
have  to  stand  any  loss  from  the  turkeys  he  is 
buying'  now,  "but  you  poor  farmers  will,  if  you  sell 
your  turkeys  to  Northwest  Poultry  under  these 
conditions,  will  have  to  refund  to  the  Government 
as  high  as  $1.20  per  head  on  every  turkey  sold  to 
Northwest  Poultry'"? 

A.  I  made  part  of  that  statement.  I  didn't  refer 
to  the  farmer  as  "poor  farmer",  and  I  didn't  say 
that  the  amount  would  be  $1.20.  [27]  I  did  say  that 
as  far  as  Northwest  Poultry  &  Dairy  Products 
Company  were  concerned,  that  the  Administrator 
would  not  have  any  cause  of  action  for  an  over- 
charge nor  an  undercharge;  that  they  would  have 
cause  to  bring  an  injunction  suit  only;  that  if  there 
was  any  treble  damage  action  it  would  be  against 
the  farmer  only. 

Q.  Did  you  interview  other  producers  about  the 
same  time?  A.     I  saw  one  other  producer. 

Q.     How  many  did  you  talk  to?  A.     One. 

Q.     Who  was  that?  A.     Mr.  Smith. 

Q.     Yes.     Is  his  wife's  name  Rose? 

A.     I  wouldn't  know. 

Q.  Did  you  talk  to  them  on  or  about  Septem- 
ber 26?  A.     Yes,  sir. 

Q.     Why  did  you  go  to  see  them? 

A.  I  went  to  see  them  because  it  was  known  to 
me  that  they  had  sold  turkeys  to  Northw^est. 

Q.  You  were  trying  to  stop  them  from  selling 
turkeys  to  the  Northwest? 


58  Chester  Botvles  vs. 

(Testimony  of  Donald  E.  Rodeback.) 

A,  I  was  not.  I  went  there  to  request  Mr. 
Smith  to  show  me  invoices,  to  let  me  copy  the 
invoices  on  sales  of  turkeys  made  to  Northwest 
Poultry  Company.  I  might  add,  if  I  may,  that 
any  conversation  I  had  with  Mr.  Smith  was  more 
or  less  informal,  beyond  the  point  of  just  asking 
to  see  his  records.  I  have  known  the  man  [28]  for 
ten  years  and  talked  to  him  as  a  personal  ac- 
quaintance, and  I  thought  as  a  friend.  He  was 
very  much  wrought  up  over  the  situation  and  we 
talked  for  some  time.  As  I  say,  I  told  him  that 
anything  I  said  to  him  was  my  own  personal  view 
and  certainly  off  the  record,  so 

Q.     Off  the  record? 

A.  In  connection  with  the  turkey  matter  I  did 
ask  him  for  his  invoices.  As  a  matter  of  fact,  when 
I  called  on  Mr.  Smith  I  took  with  me  a  subpoena 
duces  tecum,  issued  by  our  office. 

Q.     Exactly. 

A.  And  served  it,  and  beyond  that,  as  I  say, 
any  conversation  we  had  was  off  the  record. 

Q.  You  were  sent  out  from  this  office  to  see 
these  people,  weren't  you?  A.     I  was;  yes,  sir. 

Q.  You  didn't  go  out  for  a  personal  call  on 
them? 

A.  I  was  sent  there  merely  for  the  purpose  of 
serving  the  subpoena  duces  tecum,  so  T  had  officinl 
instruction  from  the  office  to  call  upon  him  and 
serve  the  subpoena,  Init,  as  I  added,  I  knew  him 
personally  and  talked  to  him  for  some  little  time 
after  the  subpoena  had  been  served. 
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Q.  How  long  have  yon  known  Mr.  and  Mrs. 
Spath  ? 

A.  I  met  tliera  only  on  the  evening  that  I  called 
there.  I  did  know,  or  I  had  seen  Mr.  Spath  aroimd 
the  Terminal  Sales  Building,  in  that  he  worked  for 
Mr.  Smith  and  is  an  electrician.  I  was  in  the  [29] 
Terminal  Sales  Building  for  several  yeai-s  myself. 

Q.  You  I'egard  this  Mrs.  Rose  Smith  as  a  truth- 
ful person,  do  you,  Mr.  Rodeback  ? 

A.  I  don't  know  Mrs.  Smith.  I  had  never  met 
Mrs.  Smith  prior  to  the  day  I  called  there. 

Q.  Now  did  you  tell  the  Smiths  that  Norton, 
by  his  stand,  deliberately  misled  the  gi'owers  to 
make  them  think  that  he  was  sticking  up  for  them, 
and  was  giving  them  such  a  good  deal  and  the  only 
reason  he  was  doing  it  was  so  that  he  would  get 
all  the  turkey  sales  and  the  others  killers  would 
not  get  any  turkeys,  which  you  said  was  very  unfaii* 
and  unjust?    Did  you  so  state? 

A.  I  said  part  of  that.  I  didn't  make  the  state- 
ment— that  statement  fully,  no. 

Q.     How  is  that  now?  A.     Now 

Q.     What  did  you  sa}^?    What  did  you  say? 

A.  I  told  them  that  Mr.  Norton,  by  adopting  and 
following  the  policy  that  he  had  in  connection  with 
Order  G-93,  was  in  a  position  to  get — I  think  I 
used  the  term  the  lion's  share  of  the  turkeys, 
although  practically  in  the  same  lireath  I  stated, 
and  my  statement  was  reiterated  by  the  Smiths, 
that  Mr.  Norton  could  not  possibly  handle  all  the 
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turkeys  for  the  duration  of  the  fall  turkey  opera- 
tion; any  processor  in  the  business  would  neces- 
sarily get  birds  perhaps  to  the  capacity  of  his  plant, 
because  of  the  labor  situation  particularly.  But  I 
did  state  that  if  the  growers  were  [30]  selling  to 
the  Northwest  Poultry  &  Dairy  Products  Company 
for  a  deduction  of  less  than  the  amount  called  for 
in  Order  G-93,  that  the  grower  would,  in  effect,  be 
getting  more  than  his  ceiling  price  and  be  in  viola- 
tion of  Maximum  Price  Regulation  269,  and  that 
they,  therefore,  should  not  sell  to  anyone  without 
insisting  on  the  proper  deduction  being  made  until 
this  matter  was  properly  settled.  Then  I  said  if 
the  thing  was  settled  in  the  courts  and  it  was  proper 
that  a  rebate  should  be  made,  that  Northwest  or 
anyone  else  would  undoubtedly  be  very  happy  to 
make  such  a  refmid  but  the  law  would  not  have 
been  violated. 

Q.     Did  you  refer  to  a  man  named  Clark  ? 

A.     In  talking  to  the  Smiths"? 

Q.     Yes. 

A.  I  could  not  be  sure  whether  I  mentioned  Mr. 
Clark  or  not.  '  I  possibly  did. 

Q.  Do  you  know  a  man  who  is  in  that  business 
by  the  name  of  Clark? 

A.  He  is  manager  of  tlie  Columbia  Produce 
Company. 

<J.  Yes.  Did  you  tell  them  this,  or  say  to  them, 
"Why  don't  you  sell  to  an  honest  man  like  Clark?" 
Did  vou  sav  that? 
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A.  No,  I  don't  believe  I  did.  T  told  them  that 
I  was  sure  that  if  they  sold  to  Mr.  Clark  that  they 
would  get  satisfaction;  they  would  get  a  fair  grade 
and  fair  weight. 

Q.  Did  you  tell  them  this,  Mr,  Rodeback:  That 
some  grower  had  taken  a  truck  or  car — this  is  the 
way  it  reads — went  right  down  the  middle  of  his 
trucks  and  s])lit  them  in  half,  sold  half  to  Clark, 
[31]  Clark  charged  the  high  killing  charge;  two 
weeks  later  he  sold  the  other  half  to  Norton,  who 
charged  him  the  30  and  35  cent  kill ;  he  expected 
to  make  two  or  three  thousand  dollars  more  than 
on  his  first  bunch  but  he  actually  made  less;  Norton 
did  not  weigh  right;  told  him  any  grower  that  did 
that  was  crazy.  He  sorted  out  all  his  culls  and 
sold  them  last.  He  said — no — sold  them  last.  I 
asked  him  who  it  was  that  wanted  the  high  kill 
when  it  was  so  unjust ;  accused  of  him  being  Swift's, 
and  so  forth.    Did  you  say  anything  along  that  line? 

A.  No,  sir.  That — the  statement  that  I  made  in 
that  connection  is  not  even  properly  related  in  that 
allegation.  I  can  re]:)eat  the  statement  that  I  made 
— that  that  was  a])])arently  written  from,  if  the 
Court  is  interested  in  it,  but  I  didn't  make  that 
statement  in  any  sense. 

Q.     What  did  you  say,  apparently  written  what? 

A.     Pardon  me? 

Q.  What  did  you  say  about  this  was  apparently 
written  ? 

A.  I  said  there  is  nothing  in  that  allegation  just 
read  that  is  correct. 
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(Testimony  of  Donald  E.  Rodeback.) 

Q.  Did  you  tell  them  this:  That  you  had  a  law- 
suit now  on,  and  that  the  Government  was  going 
to  collect  three  times  the  amount  they  overcharged, 
and  that  they  could  not  make  it  stick,  referring  to 
the  Northwest? 

A.     No,  sir,  I  didn't  make  that  statement. 

Mr.  Skulason:  Well,  there  is  so  much  more  of 
this  stufe  here [32] 

The  Witness :  I  mav  sav  in  connection  with  that, 
that  I  made  a  statement  but  that  is  not  an  inter- 
pretation, or  the  correct  interpretation,  of  what  I 
stated. 

Q.  What  was  your  purpose  in  going  out  to  these 
people,  Mr.  Rodeback? 

A.  My  purpose  in  going  out  to  them  was  to  pick 
up  invoices  establishing  if  there  was  a  violation  of 
the  Order  0-93. 

Q.     You  were  sent  out  by  whom? 

A.  I  was  sent  out  by  the  Portland  District  Of- 
fice. 

Q.     Who  is  your  immediate  superior! 

A.     Miss  Gallagher. 

Q.  And  you  are  still  in  the  employ  of  the  Price 
Administration?  A.     Yes,  sir. 

Q.  Have  ,you  received  notice  that  you  are  going 
to  be  fired?  A.     No,  sir. 

Q.  Hasn't  the  matter  come  from  Washington 
on  account  of  what  you  did  here  that  you  are  going 
to  lose  your  job? 

A.     No,  sir.  I  hadn't  heard  of  it. 
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(Testimony  of  Donald  E.  Rodeback.) 

Mr.  Sknlason :  Well,  that  is  all  I  want  to  ask 
him,  your  Honor. 

Redirect   Examination 
By  Miss  Gal  lather: 

Q.  Is  it  your  practice,  is  it  the  practice  of  our 
office,  Mr.  Rodeback,  in  following  up  any  kind  of 
an  investigation,  to  go  not  only  to  the  one  })erson 
you  are  investigating  but  also  to  go  to  as  many 
producers  as  possible,  or  to  as  many  sellers  as  pos- 
sible who  have  had  dealings  with  that  one  person 
you  are  investigating?  [33] 

A.     Yes,  with  eA'ery  case. 

Q.  Is  that  the  reason  you  went  out  to  Mr.  Park 
and  Mr.   Smith? 

A.     Mr.  Spath  and  Mr.  Smith. 

Q.     To  Mr.  Spath  and  Mr.  Smith,  yes. 

A.  They  were  known  to  have  sold  to  Northwest, 
and  that  is  the  reason  they  were  called  upon. 

Miss  Gallagher:     Yes.  Thank  you. 

Mr.  Skulason :     That  is  all. 
(Witness  excused.) 

Mr.  Skulason:  Now,  your  Honor,  if  you  are  go- 
ing to  take  testimony,  I  don't  know  what  the  Court 
is  going  to  do  with  this — if  you  are  going  to  take 
testimony  of  course  I  want  to  submit  testimony  as 
to  the  actual  practical  operation  of  this  orde]*,  and 
I  am  ready  to  do  it  just  as  soon  as  I  can  get  Mr. 
Norton  and  some  other  witnesses  over  here,  but  I 
didn't  loiow  how  far  we  were  going  this  morning. 
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The  Court:  You  ask  for  a  temporary  restraining 
order  ? 

Mr.  Skulason:  Well,  I  have  asked  that  pending 
the  suit  they  be  restrained.  I  haven't  asked  for  a 
formal  order,  but  pending  the  suit  that  they  be  re- 
strained from  enforcing  this  order.  Our  whole 
theory  is  this  order  is  absolutely  void  and,  there- 
fore, any  proceeding  under  it  is  void. 

The  Court:  I  understand.  I  will  try  them  both 
together. 

Mr.  Skulason:  May  I  make  another  observation, 
your  Honor?  It  [34]  will  help  the  Court  to  under- 
stand the  practical  situation  here.  I  have  here  a 
document  dated  September  11th,  1944,  addressed 
to  the  Food  and  Price  Section  of  the  Office  of  Price 
Administration,  1208  Bedell  Building,  Portland, 
Oregon.  It  is  brief  but  I  think  interesting. 

''Over  seventy-five  turkey  growers  from  Wash- 
ing-ton and  Oregon,  owning  nearly  300,000  turkeys, 
met  at  Portland,  Oregon,  in  the  Bedell  Building 
September  11,  1944,  at  the  request  of  Mr.  McCargar, 
Food  Price  Section  of  the  OPA,  to  discuss  the  new 
orders  covering  the  marketing  of  the  1944  crop  of 
turkeys. 

"After  a  general  discussion  between  the  OPA 
and  the  growers,  Acting-President  of  the  gi'owers, 
Mr.  A.  L.  Hamilton,  of  Chehalis,  Washington,  se- 
lected a  seven-man  committee  to  work  with  Itim  in 
outlining  changes  needed  in  the  new  order  G-3  to 
make  it  acceptable  to  the  turkey  producers  of  Ore- 
gon and  Washington.  It  was  felt  that  the  enforce- 
ment of  Order  G-3" 
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The  Court:     93? 

M7\  Skiilason :  No.  There  is  anotlior  one  called 
G-3,  sort  of  a  clarification  of  G-93. 

Miss  Gallagher:  No.  G-3,  Mr.  Skulason,  is  quite 
different. 

Mr.  Skulason:  Well,  it  defines  who  is  a  whole- 
saler and  processor,  yes;  but  the  both  of  them  are 
toi^ether  and  they  are  both  included  in  this  suit. 
I  have  attacked  them  both. 

"It  was  felt  that  the  enforcement  of  Order  G-3 
as  it  is  at  present  would  result  in  a  definite  loss  in 
the  net  profit  to  [35]  the  turkey  growers. 

"The  changes  in  G-3  urgently  demanded  ])y  the 
committee  are  as  follows: 

"1.  That  the  processor  be  allowed  to  retain  his 
status  as  heretofore  regarding  the  processing  and 
wholesaling  of  turkeys  at  full  ceiling  prices.  This 
to  leave  tlie  wholesaler  in  the  same  position  h.e  had 
prior  to  the  Order  G-3. 

"2.  That  tlie  maximum  price  charged  by  the 
processor  to  the  turkey  growers  for  hauling,  killing, 
picking  and  cooling  be  no  more  than  30  cents  each 
for  hens  and  35  cents  each  for  toms",  the  present 
charge. 

"3.  That  these  changes  be  effective  in  the  states 
of  Washington  and  Oregon  only." 

This  is  signed  by  quite  a  large  number  of  them 
— by  the  Acting-Pi'esident  and  others. 

Then  on  the  assumption  that  anything  connected 
with  this  may  enlighten  your  Honor — it  may  be  that 
you  know  wall  about  these  regulations  and  Acts — I 
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would  like  to  ask  permision  to  read  a  letter  ad- 
dressed by  the  National  Turkey  Federation  to  Mr. 
C.  W.  Haldeman,  Head  of  the  Poultry  &  Egg  Sec- 
tion, Food  Price  Division,  Office  of  the  Price  Ad- 
ministration, Washing'ton,  D.  C,  dated  September 
18,  if  I  may  read  that,  your  Honor. 

The  Court:     Yes. 

Mr.  Skulason:  "The  controversy  on  G-93  goes 
on  and  on.  It  is  very  evident  that  Miss  Kent  is 
obsessed  with  the  idea  that  G-93  [36]  should  stick, 
and  it  is  going  to  stick  if  it  kill  her.  Frankly,  I 
think  it  has  become  a  matter  of  principle  with  her 
to  keep  the  order  in  force.  I  doubt  seriously  if 
she  is  taking  into  consideration  what  would  be  best 
for  the  industry.  I  may  have  misjudged  her,  but 
after  talking  with  turkey  gi'owers  and  processors 
all  over  Oregon  and  Washington,  I  find  that  prac- 
tically no  one  in  this  area  wants  G-93. 

''The  reason  I  am  bothering  you  again  is  that 
our  Turkey  Federation  representatives  in  Wash- 
ington and  Oregon  have  requested  more  assistance. 
Miss  Kent  has  made  the  statement  that  very  few 
people  in  this  area  are  protesting  against  G-93. 
After  traveling  all  over  this  area,  I  can  truthfully 
assure  you  that  the  overwhelming  majority  of  grow- 
ers and  processors  want  the  order  revoked  or  the 
correct  interpretation  given  to  it. 

"Enclosed  is  some  of  the  correspondence  and 
iwires  on  this  expressing  the  feeling  of  many  peo- 
ple. This  is  a  fair  cross-section  of  the  whole  prob- 
lem.    On  top  of  the  pile  is  a  copy  of  my  letter  to 
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your  office  of  June  6th.  Tliis  sinnmarizes  the  v\^}iolo 
thine:  and  e;ivos  you  the  wliole  picture  in  a  nut- 
shell. 

"The  i)rocessors  in  tliis  area  actually  fear  the 
wrath  of  the  growers  after  the  war.  They  are 
afraid  to  charge  this  excessive  amount  for  fear  that 
growers  will  not  come  back  to  them  after  the  war." 

Well,  they  are  leaving  now. 

"The  ill  effects  of  this  order  are  mainly  two- 
fold. First,  [37]  it  is  forcing  growers  to  process 
at  home  and  to  establish  their  own  community  proc- 
essing plants.  This  will  mean  a  poorer  quality 
product  than  if  the  birds  could,  be  marketed  through 
the  plants  that  are  equipped  to  do  the  job  properly 
and  to  take  care  of  the  birds  after  they  are  dressed. 

"Another  ill  effect  is  that  this  order  gives  co- 
operative marketing  agencies  an  unfaii-  advantage 
over  independent  marketing  agencies.  I  person 
ally  am  very  nuich  in  favor  of  cooperative  market- 
ing but  do  not  like  to  see  co-ops  given  this  unfaii- 
advantage  over  independents.  Some  of  the  co-ops 
are  using  G-93  as  a  selling  point  to  get  growers  to 
market  through  co-ops.  The  cooperative  can  pay 
back  to  the  grower — as  patronage  dividends — tlie 
overcharge  for  processing  that  G-93  makes  man- 
datory. 

"The  marketing  methods  that  have  been  in  us(^  in 
Washington  and  Oregon  represent  a  progressive 
step  that  should  not  be  discouraged.  Here  grow- 
ers and  processors  obtain  their  fair  share  of  income 
from  turkeys  and  speculation  is  largely  eliminated 
from  the  marketing  deal. 
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''As  the  executive  officer  of  the  organization  rep- 
resenting the  turkey  growers  of  this  country,  I 
make  this  final  appeal  to  you  to  see  that  justice 
is  done  and  that  the  vanity  of  one  individual  not 
])e  allowed  to  prevent  the  sensible  and  practical 
solution  of  this  matter, 

"This  G-93  was  never  intended  as  a  minimum 
processing  charge  but  to  set  a  maximum.  If  it 
could  be  interpreted  only  as  [38]  maximum  proces- 
sing charge,  it  would  be  satisfactory  to  everyone 
concerned.  No  one  has  ever  yet  been  able  to  give 
me  an  answer  as  to  why  the  order  should  be  inter- 
preted as  setting  minimum  processing  charges. 
Processors  do  not  want  to  charge  these  excessive 
processing  prices  and  growers,  of  course,  do  not 
want  this,  as  it  means  a  loss  of  thousands  of  dollars 
to  many  of  them. 

"Some  say  that  there  is  one  large  processing 
outfit  that  influenced  the  issuance  of  this  G-93  to 
give  them  an  excessive  margin  of  profit.  Growers 
name  the  firm,  but  I  cannot,  of  course,  go  to  that 
extreme  without  making  myself  liable  to  prosecu- 
tion. 

"As  in  the  past,  the  executives  of  the  National 
Turkey  Federation  approach  the  Office  of  Price 
Administration  with  the  attitude  of  friendly  co- 
operative. ' ' 

And  so  does  my  client,  your  Honor. 

"It  is  our  comdction  that  you  are  taking  the 
action  on  all  matters  that  you  sincerely  and  hon- 
estlv  believe  to  be  for  the  best  interests  of  everv- 
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one  and  to  the  final  end  of  preventing  and  control- 
ling- inflation.  We  desire  to  continue  to  work  on 
tliis  basis. 

"To  assure  you  that  we  prefer  to  work  on  this 
basis,  let  us  look  for  a  moment  at  this  Cji-93  matter 
and  some  of  the  things  we  might  have  done. 

''The  case  of  Northwest  Poultry  and  Dairy  Com- 
pany lends  itself  readily  to  public  ridicule  of  OPA. 
Last  year,  this  company  raised  its  processing 
charges  a  few  cents,  I  believe  to  30  cents  [39]  each 
for  hens  and  35  for  toms.  The  regional  OPA  levied 
a  fine  of  $500  against  this  processor  and  made  him 
restore  his  processing  charges  to  their  original  basis. 
Now  comes  G-93  forcing  the  processor  to  cliarge  a 
great  deal  more  for  processing  than  at  the  time  he 
was  fined  $500.  This  story  could  have  been  placed 
in  the  hands  of  our  representatives  and  senators 
and  given  to  the  in-ess.  We  have  not  taken  this 
approach  and  hope  the  time  never  will  come  that 
we  must  work  in  this  manner. 

"Let  us  consider  what  will  happen  if  G-93  is 
kept  in  force  and  that  its  interpretation  is  not 
changed  to  being  a  ceiling  on  processing  charges 
rather  than  fixing  charges  at  a  rate  never  heard  of 
]}efore  by  the  turkey  industry. 

"As  stated  before,  there  will  be  a  great  deal  of 
farm  dressing  and  dressing  in  community  plants 
that  are  not  equipped  to  handle  birds  properly. 
This  means  a  handicap  to  getting  turkeys  for  our 
armed  forces  and  means  a  poor  quality  product 
when  it  is  obtained.     Both  servicemen  and  civilians 
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will  eat  poorer  quality  turkeys  and  the  per  cent 
of  total  waste  will  be  high. 

''Another  final  result  is  that  the  OPA  suits 
against  processors — who  refuse  to  charge  excessive 
processing  prices — ^will  come  to  an  inglorious  end. 
I  personally  question  the  legality  of  OPA  to  set 
minimum  or  floor  prices  on  processing.  These  suits 
will  be  thrown  out  of  court  and  OPA  ridiculed  as 
the  final  result.  Even  if  the  legal  status  of  the 
present  interpretation  of  0-93  is  [40]  sound,  you 
will  find  it  necessary  to  go  a  long  way  to  find  a 
judge  and  jury  that  would  decide  in  favor  of  OPA 
in  any  of  these  cases. 

"I'm  through,  now,  Haldeman.  There  will  be 
no  more  of  these  letters  to  you  about  G-93!  You 
know  the  story  and  there  is  no  use  repeating  it. 

"If  you  want  to  settle  this  matter,  wire  or  phone 
the  Pacific  E«egional  Office  urging  strongly  that  they 
either  revoke  G-93  or  interpret  it  only  as  a  ceiling 
on  processing  charges — not  a  floor. 

"You  are  quite  right  in  your  contention  that  re- 
gional offices  should  be  given  authority  to  make  de- 
cisions. However,  in  cases  like  this  when  the 
authority  to  make  decisions  is  being  used  to  protect 
the  vanity — or  poor  judgment — of  one  person  and  to 
the  hardship  of  everyone  else,  it  would  seem  only 
logical  for  the  National  Office  of  Price  Administra- 
tion to  make  the  decision  in  the  best  interests  of 
justice." 

Now  there  have  been  some  changes  made,  haven't 
there,  Miss  Gallagher,  lately? 
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Aliss  GallagluM':     Yes,  tliere  was  an  amendment. 

Mr.  Skiilason:  To  ameliorate  this  thing-  and  they 
iwe  receding'  from  this  position,  I  think. 

Miss  Gallaghei-:  That,  your  Honor,  is  pro])ably 
a  \ery  good  statement  of  the  attitude  of  scores  of 
^I'owers  and  processors. 

The  Court:  As  Henry  McGinn  used  to  say,  who 
wrote  this  letter? 

Mr.  Skulason:  I  don't  know  the  man  but  it  is  a 
good  letter.  [41] 

The  Court:  He  alw^ays  wanted  to  know  who 
wrote  it  for  the  man  that  signed  it. 

Mr.  Skulason:     Yes.     I  remember. 

Miss  Gallagher:  However,  I  still  maintain,  your 
Honor,  that  all  of  this  information  should  probably 
be  coming  in,  as  well  as  an  argument  against  the 
testing  of  the  validity  of  the  regulation  in  the  Fed- 
eral Court,  under  the  action  that  has  been  liled  by 
Mr.  Skulason,  not  under  our  petition  for  an  order. 
What  we  need  is  an  order  from  you  to  inspect  and 
copy  the  records,  from  which  we  can  get  the  in- 
formation that  we  need.  Then  we  could  bring  an 
injunction  suit  in  order  to  ask  him  to  be  enjoined. 
Even  then  the  validity  of  the  regulation  would  have 
to  be  submitted  to  the  Emergency  Court,  in  our 
opinion,  and  I  think  under  the  decisions  that  have 
been  handed  down  ))y  the  Supreme  Court  and  a 
good  many  District  Courts,  it  may  be  that  this  whole 
question  can  be  ironed  out  before  we  have  to  bring 
a  lawsuit,  but  we  are  in  the  spot  of  being  cleai-  up 
into  the  turkey  season,  just  as  we  were — this  is  a 
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plainful  subject,  I  am  afraid — last  year  into  the 
middle  of  the  berry  season.  At  that  time  we  were 
able  to  get  a  little  bit  of  information.  So  far  in 
this  situation  we  have  no  information  on  which  to 
base  the  proper  kind  of  a  lawsuit.  If  we  have  an 
order  and  can  get  it,  then  we  can  go  ahead  and  bring 
the  matter  to  a  head  and  get  it  contested  in  some 
way. 

Mr.  Skulason:  You  Honor,  may  I  suggest  that 
my  clients  are  amply  able  to  respond  to  any  loss  or 
anything,  for  damages  or  [42]  any  fine  that  may  be 
levied  later.     They  are  not  going  to  get  away. 

Miss  Gallagher:  There  is  no  questions  of  dam- 
ages at  all,  Mr.  Skulason. 

Mr.  Skulason:  Well,  if  they  are  violating  any 
order  they  are  here  and  they  will  respond.  The 
thing  is  to  take  the  brakes  off  here  and  let  us  go 
on  with  business. 

The  Court:  The  first  thing  is  to  find  out  what 
the  amendment  in  the  spring  by  Congress  meant. 
The  Supreme  Court  upheld  last  winter  or  spring 
the  provision  in  the  original  Price  Control  Act  that 
withdrew  jurisdiction  from  federal  District  Courts, 
of  all  attacks  as  to  the  validity  of  price  regulation. 
Now  then^  if  that  is  still  the  law  I  can  go  no  further 
as  to  your  case,  Mr.  Skulason. 

Mr.  Skulason:  I  supposed  the  amendment  was 
intended  to  meet  that  very  situation. 

The  Court:     Yes. 

Miss  Gallagher:  The  exclusive  jurisdiction,  your 
Honor,  is  still  by  the  amended  Act  granted  to  the 
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Emer^eiicy  Court  of  Appeals,  in  the  same  language 
it  was  before. 

Tlie  Court:     The  old  language  is  in  there? 

Miss  Gallagher:  The  old  language  is  still  in 
there. 

The  Court :  Where  did  I  get  the  strange  idea 
that  Congress  had,  in  response  to  objections 
throughout  the  counti'y 

Miss   Gallaghe^':     Had   granted   to   you [43] 

The  Court:     Not  to  me 

Miss  Gallagher:     I  don't  mean  to  you 


The  Court:     but    to    courts    generally,    the 

jurisdiction  that  had  been  withdrawn?  Where  did 
I  get  that  idea? 

Miss  Gallagher:  There  was  a  good  deal  of  talk 
about  it,  a  good  deal  of  thought  on  the  part  of  many 
people  that  Congress  would  amend  the  Act  to  that 
effect,  and  a  lot  of  argument  in  Congress  about  it. 
The  ultimate  effect  of  the  new  Act  is — the  language 
is  the  same.  I  am  quoting  from  memory  on  that. 
I  would  be  terribly  embarrassed  to  find  out  I  was 
mistaken.  I  don't  have  the  amendment  before  me 
to  quote. 

Mr.  Skulason:     When  was  it  amended? 

Miss  Gallagher:  June  30th,  1944.  But  the  2  (m) 
I  have  read,  and  read  carefully,  and  have  read  the 
Congressional  debate  on  it — not  the  debate  but  the 
report. 

The  Court:  What  has  been  your  bulletin  from 
the  service? 

Miss  Gallagher:  Oh,  our  bulletins  are  clearly 
to  the  effect  that,  without  any  exception  at  all,  the 
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test  of  the  validity  of  a  regulation  is  in  the  hands  of 
the  Emergency  Court  and  no  place  else,  under  the 
new  Act  and  under  the  old  Act. 

The  Court:  Has  there  been  any  claim  to  the 
contrary  by  anyone*? 

Miss  Gallagher :     No  claim  to  the  contrary  ? 

The  Court :  No  claim  to  the  contrary  made  any- 
where 1 

Miss  Gallagher:  No,  there  has  not  been,  except 
in  an  instance  like  this,  perhaps,  brought  up  in 
other  districts;  I  don't  know;  [44]  but  upon  the 
issuance  of  the  new  Act  the  language  was  analyzed 
in  full  and  we  get  a  weekly  analysis  of  all  the  court 
decisions  all  over  the  United  States. 

The  Court:  Has  a  case  like  Mr.  Skulason's  been 
brought  elsewhere? 

Miss  Gallagher :  Not  under  2  (m)  ;  not  under 
the  section  he  is  claiming.  If  so,  I  have  had  no 
notice  of  it. 

The  Court:  Has  there  been  any  brought  else- 
where claiming  Congress  has  restored  jurisdiction 
to  the  circuit  courts  as  to  validity? 

Miss  Gallagher :     No,  sir,  not  as  far  as  I  know. 

The  Court :     Do  you  have  any  on  that  ? 

Mr.  Skulason:  I  haven't  had  time  to  run  it 
down.  I  expected  the  Court  would  allow  some  time 
for  a  little  further  briefing  on  this,  I  have  been  so 
crowded  with  these  other  things,  but  I  am  going 
largely  on  the  opinion  of  that  Mr.  Diggs,  who,  it 
appears,  is  a  high-class  lawyer,  and  he  writes,  and  I 
have  his  letters  here,  there  is  no  question  about  the 
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jurisdiction  under  that  2  (ni).    ^Fhat  is  his  opinion. 

The  Court:  Is  he  a  prominent  lawyer  in  Wash- 
ington ? 

Mr.  Skulason:     Yes,  your  Honor.  I  am  told  lie  is. 

The  Court:  Could  you  read  us  that  part  of  his 
letter? 

Mr.  Skulason :     Yes,  your  Honor.    I  will  read  it. 

The  Court:     How  do  you  spell  his  name? 

Mr.  Skulason:  D-i-g-g-s;  and  this  is  actually 
written  by  [45]  an  associate  of  his,  I  see  now,  by 
the  name  of  Cisco,  Byron  R.  Cisco,  and  there  are 
several  wires  here  also  about  this  thing. 

The  Court:     Well,  you  know  what  I  want. 

Mr.  Skulason:     Yes. 

The  Court:  If  in  the  profession  there  has  been 
a  claim  from  responsible  quarters  made  as  to  what 
Congress  intended  by  what  it  did,  I  want  to  know  it. 

Mr.  Skulason:  He  wrote  to  Mr.  Norton  on  the 
23rd  of  August,  to  begin  with:  "Mr.  Diggs" — this 
is  Cisco  who  signed  it — "Mr.  Diggs  has  told  me  of 
his  long-distance  conversation  with  you  on  yester- 
day, and  the  discussion  which  related  to  your  rights 
and  remedies  in  connection  with  the  proposed  action 
by  OP  A  officials."  That  was  when  he  was  notified 
to  disclose  his  accounts. 

"The  Emergency  Price  Control  Act  of  1942, 
under  which  the  OP  A  is  operating,  was  amended 
recently,  and  I  call  your  attention  to  the  amendment 
of  Section  2  of  the  Emergency  Price  Control  Act 
of  1942,  Sub-section   (m)  ",  and  then  he  quotes  it. 

"In  my  opinion,  the  Office  of  Price  Administra- 
tion is  without  power  to  issue  regulations  or  orders 
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unless  the  same  are  of  general  applicability  and 
effect.  There  is  a  veiy  serious  question  in  my  mind 
whether  or  not  authority  may  be  delegated  to  zone 
or  local  district  offices  to  issue  regulations  affecting 
solely  certain  communities  and  having  no  effect 
other  than  in  the  particular  community  for  which 
it  may  be  provided. 

"As  I  understand  your  problem,  the  attempt  by 
the  [46]  district  office  in  San  Francisco  to  promul- 
gate its  local  Order  G-93,  applicable  only  to  that 
particular  zone  or  area,  would  be  to  require  the 
handling  of  poultry  on  a  loose  basis  rather  than 
upon  a  kill-and-haul  basis" — on  the  poundage  basis. 
"Here  again,  we  are  of  the  opinion  that  the  OP  A  is 
without  power  or  authority  to  effect  a  change  in 
your  customaiy  method  of  doing  business,  estab- 
lished many  long  years  ago  and  carried  on  continu- 
ously in  this  manner  up  to  the  present  time." 

There  is  a  specific  statute  on  that. 

"If  we  also  understand  the  situation,  their  main 
reason  for  enunciating  this  policy  would  be  to  pre- 
clude processors  like  yourself  from  returning  to  the 
grower  a  price  in  excess  of  what  had  been  deter- 
mined as  a  ceiling  upon  that  particular  conmiodity. 
As  a  matter  of  fact,  we  know,  and  it  is  a  matter  of 
general  knowledge,  that  the  cooperatives  return  to 
their  members  an  amount  in  excess  of  that  which 
might  be  received  through  your  method,  but  still 
no  effort  is  made  to  compel  the  cooperatives  to  abide 
by  the  full  provisions  of  G-93.  Therefore,  it  is  our 
opinion  that  said  local  order  is  discriminatory,  un- 
fair, and  unjust. 


N.W.  Poultry  d  Dairij  Prod.  Co.,  et  al.  77 

"If  you  see  flit,  you  might  institute  an  action  in 
the  United  States  District  Court  in  Portland  and  se- 
cure a  declaratory  judgment  against  the  OP  A,  its 
officers  and  agents,  which  would,  for  once  and  all 
time,  put  an  end  to  such  contemfdated  actions  as 
they  have  heretofore  threatened.  [47] 

"Mr.  Diggs  advises  that  he  will  meet  with  you  in 
Chicago  on  the  9th  and  10th  of  September,  but  he 
does  not  feel  that  he  could  stay  throughout  the  en- 
tire convention.  If  you  so  desire,  we  shall  be  glad 
to  prepare  a  concise  brief  of  the  law  as  we  under- 
stand it,  and  have  it  available  for  you  by  that  time, 
and  you  may  go  over  the  entire  situation  with  Mr. 
Diggs  when  you  will  have  ample  opportunity  to  dis- 
cuss all  phases  of  this  in  person. 

"My  kindest  personal  regards,  sincerely  yours, 
Byron  R.  Cisco." 

They  did  meet  in  Chicago  and  discuss  the  entire 
matter.  There  is  a  number  of  telegrams  about  this 
thing  along  this  same  line,  your  Honor. 

The  Court:  Nothing  yet  about  the  jurisdictional 
question. 

Mr.  Skulason :  Well,  only  what  I  read  you  there 
as  to  their  opinion  about  jurisdiction  under  2  (m). 

The  Court:  That  you  could  get  a  declaratory 
judgment  ? 

Mr.  Skulason:     Yes. 

The  Court:  Now  Miss  Gallagher,  someplace  in 
the  last  few  days  I  have  read  in  the  Advance  sheet, 
no  doubt  it  will  be  in  the  Federal  Supplements,  you 
know  in  the  blue  ones 

Miss  Gallagher:     Yes. 
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The  Court:  where  this  question  was  dis- 
cussed and  where  a  declaratory  judgment  was  given 
under — it  must  have  been  under  2  (m).  Is  your 
point  narrower  than  I  have  been  stating  it,  Miss 
Grallagher,  that  2  (m)  does  not  give  authority  to  re- 
strain a  [48]  regulation  for  invalidity  but  it  gives 
authority  to  entertain  declaratory  proceedings'? 

Miss  Gallagher:  2  (m).  May  I  borrow  that,  Mr. 
Skulason  ? 

Mr.   Skulason:     Yes. 

Miss  Gallagher:  2  (m)  provides  by  its  terms, 
that  '*any  jjerson  may  appeal  to  the  District  Court 
for  an  order  or  declaratory  judgment  to  determine 
whether  any  such  action,  or  failure  to  act,  is  in  con- 
formity with  the  provisions  hereof,  and  otherwise 
lawful.''  That  gives  a  wide  sco]3C',  I  think,  under 
this  section,  for  the  Court  to  declare  whether  or  not 
the  action  taken,  or  the  action  failed  to  have  been 
t-aken — not  taken — is  lawful  under  the  provisions 
of  2(m).  It  is  my  contention  that  the  validity  of  a 
regulation  is  not  included  in  Section  2  (m)  as  one  of 
those  things  which  may  be  tried  out  by  the  District 
Court. 

The  Court:  How  about  the  validity  of  Order 
G-93  and  Order  G-3? 

Miss  Gallagher:  The  regulation,  or  orders  issued 
thereunder.  They  are  all,  in  our  contention,  subject 
oidy  to  the  Emergency  Court. 

The  Court :  You  know  of  no  court  that  has  been 
called  on  to  interpret  2  (m)  ? 

Mis  Gallagher:  No,  I  don't.  I  would  be  inter- 
ested to  look  for  the  case  that  you  mentioned. 
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The  Court:  1  tliought  you  got  literature  every 
day  from  your  legal  bureau? 

Miss  Gallagher:  Once  a  week,  your  Honor,  we 
get  literature.  [49] 

The  Court:  Well,  once  a  week.  Haven't  you  had 
some  ■? 

Miss  Gallagher:  Not  unless  it  came  within  the 
last  half  of  last  week,  when  I  was  out  of  Portland. 
Ordinarily  if  any  great  big  question  comes  up,  any 
big  decision  which  will  affect  us  generally,  we  get 
a  teletype  report  on  it. 

The  Court:     Yes. 

Miss  Gallagher:  There  have  been  none  of  those. 
Otherwise  we  get  our  weekly  information  and  all 
the  decisions  that  have  been  issued  by  the  Federal 
Courts. 

The  Court:  I  can't  go  forward  in  your  case  un- 
til you  are  prepared  to  make  a  final  presentation. 

Mr.  Skulason:     I  beg  pardon? 

The  Court:  I  can't  go  forward  in  your  case  un- 
til you  are  further  prepared  on  this  jurisdictional 
question. 

Mr.  Skulason :  No,  your  Honor.  I  think  we  have 
all  of  these  things  in  the  Law  Library.  I  did  spend 
an  hour  over  there  but  I  didn't  look  for  that  par- 
ticular point. 

The  Court:     Well,  we  meet  that  at  the  threshold. 

Mr  Skulason:  Yes,  your  Honor,  that  is  right; 
that  is,  as  far  as  the  suit  is  concerned. 

The  Court:     Yes. 

Mr.  Skulason:     But  as  far  as  an  order  to  show 
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cause  is  concerned,  of  course  you  have  jurisdiction. 

The  Court :     Yes. 

Mr.  Skulason:  And  you  could  not  grant  relief 
to  my  client,  [50]  if  that  is  what  you  think  you 
should  do  from  this  order  to  show  cause,  by  not 
having,  or  requiring  us  to  have  the  books  examined, 
and  we  will  proceed  as  best  we  can  under  the  old 
regulations  and  G-93,  and  then  thereafter  thresh 
that  out  in  this  lawsuit  or  proceed  in  some  other 
appropriate  manner. 

The  Court:  I  don't  think  we  want  to  do  that, 
Mr.  Skulason.  If  you  think  you  can  prepare  your- 
self fully  on  the  jurisdictional  question  this  after- 
noon I  could  hear  you  at  nine  o'clock  in  the  morn- 
ing further  on  that,  you  and  Miss  Gallagher,  and 
if  you  can  satisfy  me  then  that  2  (m)  gives  me  jur- 
isdiction, contrary  to  the  view  that  Miss  Gallagher 
holds,  to  pass  on  the  validity  of  a  regulation  and  an 
order,  then  I  will  find  the  time  right  away,  this 
week,  as  soon  as  the  parties  can  get  ready  to  go 
into  the  merits,  and  take  testimony. 

Mr.  Skulason:     Yes,  your  Honor. 

The  Court:  And  my  ruling  would  be  on  your 
case  and  on  what  she  wants  at  the  same  time.  On 
the  other  hand,  if  you  couldn't  persuade  me  that 
the  Congress  intended  to  revest  the  courts  with  the 
normal  jurisdiction,  which  1  have  understood  from 
the  public  press  was  the  intention  of  Congress,  why, 
then  I  would  have  the  discretionary  mattei'  to  deal 
with  as  to  whether  I  should  let  them  into  your 
books  and  records  down  there,  and  I  am  inclined, 
Mr.  Skulason,  to  think  that  I  should  do  that,  that 
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I  slicnild  let  them  into  youv  books  and  records,  un- 
less I  have  jurisdiction. 

Mt.  Skulason:  I  shall  immediately  wire  to  Mr. 
JJiggs  at  [51]  Washington  to  submit  whatever 
authority  he  has  to  me  by  wire,  and  also  consult  the 
records  and  books  in  the  Library  here. 

The  Court:  Yes.  Well,  I  will  put  it  this  way: 
I  don't  know  whether  you  can  get  a  response  to  your 
wire.  It  may  take  some  time. 

Mr.  Skulason:  Well,  I  think  I  can  by  wire.  I 
hope  to. 

Miss  Gallagher:  Your  Honor,  this  is  inconsis- 
tent on  my  part,  I  know,  to  suggest 

The  Court:  Well,  that  is  the  woman  part  of  it, 
Miss  Gallagher. 

Miss  Gallagher:     Well,  there  may  be 

The  Court:  That  is  what  makes  the  other  sex 
so  delightful — one  of  the  many  things. 

Miss  Gallagher:  Mr.  Skulason  may  have  some 
difficulty  about  getting  his  authorities  ready  tomor- 
row Running,  and  it  is  equally  true  of  me. 

The  Court:  All  right.  Let's  make  the  date  Wed- 
nesday morning  at  nine  o'clock. 

Miss  Gallagher:  I  was  going  also  to  say,  I  am 
due  to  leave  for  La  Grande  to  try  a  case  up  there 
the  next  day. 

The  Court:     Well,  how  about  Friday? 

Miss  Gallagher:     That  is  agreeable  to  me. 

The  Court:     All  right.  Be  here  Friday. 

Mr.  Skulason:     That  is  agreeable  to  me  also. 


82  Chester  Bowles  vs. 

The  Court:  All  right.  Our  date  is  for  nine 
o'clock  Friday  inoruing.  [52] 

Mr.  Skulaaon:  If  we  should  satisfy  your  Honor 
you  have  jurisdiction,  then  you  will  be  prepared  to 
hear  evidence? 

The  Court:  Yes,  right  away,  as  soon  as  you  can 
prepare  it.  We  will  have  to  sandwich  it  in  with  the 
current  calendar. 

Miss  Grallagher :  What  do  we  do  with  Mr.  Aben- 
droth,  and  Mr.  Lenske's  situation  in  that  case?  Of 
course,  it  doesn't  involve  any  of  this. 

The  Court :  And  it  is  not  an  emergency.  You  are 
going  to  La  Grande? 

Miss  Gallagher:     I  am  going  to  La  (jrande,  yes. 

The  Court:  You  can't  do  everything  at  once, 
yourself. 

Miss  Gallagher:  What  will  we  do — let  it  rest 
until  Friday? 

The  Court:     Oh,  we  will  let  it  rest. 

Miss  Gallagher:  We  do  seriously  want  to  get  at 
those  records,  however,  as  soon  as  possible. 

The  Court:     All  right. 

Miss  Gallagher:     Thank  you,  your  Honor. 

(Thereupon,  at  12:17  o'clock  P.  M.,  an  ad- 
journment herein  was  taken  until  Frida\% 
October  (i,  1944,  9:00  o'clock  A.  M.)  [53] 
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[Title  of  District  Court  and  Cause.] 

KEPOKTEK'S  TRANSC^lilPT 

I,  Alva  W.  Person,  hereby  certify  that  on  Mon- 
day, October  2,  1944,  I  reported  in  shorthand  all 
of  the  proceedings  had  and  evidence  given  in  the 
above  entitled  matter  before  the  Honorable  Claude 
McCoUoch,  Judge,  and  the  proceedings  had  and 
evidence  given  in  said  matter  was  thereafter  caused 
by  me  to  be  reduced  to  typewriting  and  the  forego- 
ing and  hereto  attached  transcript,  pages  num- 
bei'ed  1  to  53,  both  inclusive,  constitute  a  full,  true 
and  accurate  record  of  all  of  said  oral  proceedings 
had  and  evidence  given  upon  said  hearing  on  said 
date. 

Dated  at  Portland,  Oregon,  this  20th  day  of  Oc- 
tober, A.  D.  1944. 

ALVA  W.  PERSON 
Court  Reporter. 

[Endorsed]:     Filed  Nov.  10,  1944.  [531/2] 
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In  the  District  Court  of  the  United  States 
For  the   District  of  Oregon. 

Civil  No.  2565. 

CHESTER  BOWLES,  Administrator  of  the  Of- 
fice of  Price  Administration, 

Applicant, 

vs. 

NORTHWEST  POULTRY  AND  DAIRY  PROD- 
UCTS COMPANY,  an  Oregon  corporation, 
and  C.  W.  NORTON,  President, 

Respondent. 


Civil  No.  2575. 

NORTHWEST  POULTRY  AND  DAIRY  PROD- 
UCTS COMPANY,  an  Oregon  corporation, 

Plaintiff, 

vs. 

CHESTER  BOWLES,  Administrator  of  the  Of- 
fice of  Price  Administration,  and  CECELIA 
P.    aALLAOHER    and    FRANZ    WAGNER, 

Defendants. 

Portland,  Oregon,  Friday,  October  6,  1944. 
9:00  o'clock  A.  M. 
Before : 

Honorable  Claude  McColloch,   Judge. 
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Appearances : 

Miss  Cecelia  V.  Gallagher,  Enforcement  At- 
torney, Office  of  Price  Administration,  Port- 
land District;  Mr.  Franz  E.  Wagner,  District 
Enforcement  Attorney,  Portland  District  Of- 
fice [54]  of  Price  Administration,  and  Mr. 
Dunlap  \V.  Cannon,  Jr.,  Litigation  Attorney, 
Region  8,  Office  of  Price  Administration,  ap- 
pearing for  the  Applicant  in  Civil  No.  2565  and 
for  the  Defendants  in  Civil  No.  2575. 

Messrs.  D.  G.  Skulason  and  Wilber  Hender- 
son, Attorneys  for  the  Respondents  in  Civil 
No.  2565  and  Attorneys  for  the  Plaintiff  in 
Civil  No.  2575. 

PROCEEDINGS. 

The  Court:  I  see  you  brought  up  the  big  guns, 
Miss  Gallagher,  militarily  and  geographically.  1 
was  thinking  of  Portland  as  up  from  San  Fran- 
cisco— it  is  up  on  the  map.  And  I  notice  you  have 
an  associate,  Mr.  Skulason. 

Mr.  Skulason:  Yes,  your  Honor.  His  name  ap- 
pears on  the  complaint  and  he  is  here. 

The  Court:     I  didn't  notice  that  the  other  day. 

Mr.  Skulason:     Well,  it  is  there. 

Mr.  Wagner :  I  have  here,  your  Honor,  a  motion 
to  dismiss,  which  we  have  served  this  morning,  and 
which  I  assume  the  plaintiff  will  have  no  objection 
to  having  tiled,  it  being  a  motion  to  dismiss  upon 
the  jurisdictional  ground,  which  is  at  issue.  And 
I  assume  also  that  the  plaintiff  will  waive  any  for- 
mal notice  of  time  of  hearing  of  the  motion. 
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Mr.  Skiilason :     Yes.  That  is  all  right. 

The  Court:     It  may  be  filed. 

Mr.  Wagner:  We  also  have,  your  Honor,  Mr. 
Cannon  here  from  San  Francisco,  whom  we  w^ould 
like  very  much  to  have  appear  as  one  [55]  of  the 
attorneys  of  record,  if  your  Honor  will  permit. 

The  Court:     He  may  appear. 

Mr.  Wagner:  A  third  matter,  during  Miss  Gal- 
lagher's absence  I  have  written  up  a  brief  covering 
the  various  points.  It  is  a  memorandum  covering 
the  various  points  which  we  think  wdU  help  to  clar- 
ify the  matter.  Miss  Gallagher,  of  course,  knowing 
much  more  about  the  turkey  business  than  the 
speaker,  has  expressed  her  desire  to  continue  with 
the  matter  where  she  left  off  last  Monday  and  re- 
view the  points  that  are  raised  in  the  memorandum 
and  continue  with  the  argument. 

The  Court :  Since  she  is  the  turkey  expert  I  will 
ask  her  if  she  brought  any  colored  marbles. 

Miss  Gallagher:     No.  Should  I  have? 

The  Court :  If  you  are  going  to  be  in  the  turkey 
business  you  have  to  have  colored  marbles.  They 
won't  eat  otherwise. 

Mr.  Camion:  Your  Honor,  before  Miss  Gallag- 
her starts,  so  the  record  will  be  clear,  as  I  under- 
stand it,  the  motion  to  dismiss,  which  was  filed  on 
behalf  of  the  defendants  today,  notice  of  which  mo- 
tion was  w^aived  by  counsel  for  plaintiff,  I  under- 
stand the  argument  which  we  make  today  will  be 
in  connection  with  that  particular  motion  to  dis- 
miss, inasmuch  as  the  same  questions  are  involved 
in  that  motion  as  are  involved  in  the  other  matters 
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Jiere,  namely,  the  (jiiestiuii  of  whether  or  not  lliis 
<  Omt  lias  jurisdiction. 

Miss  Clallagher:  If  your  Hono]*  please,  in  the 
suit  brought  [5o]  by  the  plaintiffs  against  the  de- 
fendants hei-e  they  have  asked  your  Honor  to  en- 
join the  defendants  from  attempting  to  enforce,  or 
enforcing,  the  provisions  of  Regional  Orders  G-3 
and  G-93.  Also  they  have  asked  your  Honor  to  re- 
strain the  defendants  from  making  an  inspection 
of  records,  as  has  been  requested  formerly. 

In  May  of  1944  the  Regional  Administrator  of 
the  Office  of  Price  Administration  for  Region  8  in 
San  Francisco  duly  issued  Order  G-93,  which  was 
published  in  the  Federal  Register.  It  was  issued 
pursuant  to  Section  1499.18  (c)  of  the  General 
Maximum  Price  Regulation  on  August  30th,  1944. 
The  Regional  Administrator,  pursuant  to  Section 
1429.14  (e)  of  Revised  Maximum  Price  Regulation 
2()9  issued  Regional  Order  G-3.  That  order  defines 
wholesalers  and  processors  of  turkeys.  These  two 
orders  are  the  ones  involved  in  the  suit  tiled  by  the 
plaintiff. 

In  support  of  our  motion  for  a  dismissal  of  the 
complaint  we  offer  these  authorities  in  this  argu- 
ment. 

The  Emergency  Price  Control  Act  as  it  was  or- 
iginally passed  by  Congress  in  1942,  and  as  it  was 
amended  and  extended  by  the  Stabilization  Act  in 
1944,  provides,  in  Section  204  (d)  : 

''The  Emergency  Couri  of  Appeals,  and  the  Su- 
preme Court  upon  review  of  judgments  and  orders 
of  the  Emergency  Court  of  Appeals,  shall  have  ex- 
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elusive  jurisdiction  to  deternline  the  validity  of  any 
regulation  or  order  issued  under  Section  2,  of  any 
price  schedule  effective  in  accordance  with  the  pro- 
visions of  Section  206,  and  of  any  provision  of  any 
such  regulation,  [57]  order,  or  price  schedule.  Ex- 
cept as  provided  in  this  section,  no  court.  Federal, 
State,  or  Territorial,  shall  have  jurisdiction  or 
power  to  consider  the  validity  of  any  such  regula- 
tion, order,  or  price  schedule,  or  to  stay,  restrain, 
enjoin,  or  set  aside,  in  whole  or  in  part,  any  pro- 
vision of  this  Act  authorizing  the  issuance  of  such 
regulations  or  orders,  or  making  effective  any  such 
price  schedule,  or  any  provision  of  any  such  regu- 
lation, order,  or  price  schedule,  or  to  restrain  or  en- 
join the  enforcement  of  any  such  provision." 

The  language  that  has  just  been  quoted  is  still 
contained  in  the  amended  Act  of  June,  1944,  and 
has  not  been  changed. 

The  question  of  the  exclusive  jurisdiction  has 
been  passed  upon  by  the  United  States  Supreme 
Court  in  the  case  of  Lockerty  v.  Phillips,  319  U.  S. 
182,  decided  in  May  of  1943.  The  Court  sustained 
the  action  of  the  lower  court  in  dismissing  the  com- 
Ijlaint.  The  Court  then  said: 

"By  this  statute,"  referring  to  204,  "Congress 
has  seen  fit  to  confer  on  the  Emergency  Court  (and 
on  the  Supreme  Court  upon  review  of  decisions  of 
the  Emergency  Court)  equity  jurisdiction  to  re- 
strain the  enforcement  of  price  orders  under  the 
Emergency  Price  Control  Act.  At  the  same  time  it 
has  withdrawn  that  jurisdiction  from  every  other 
Federal  and  State  Court.  There  is  nothing  in  the 
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Constitution  wliicli  requires  Congress  to  cf  nfer 
equity  juiisdiction  on  any  particular  inferior  Fed- 
eral Court/' 

The  Lockerty  case  was  cited  and  reaffirmed  by 
the  Supreme  [58]  Court  in  the  case  of  Yakus  v. 
United  States  in  March,  1944,  found  in  321  U.  S. 
414.  There  have  been  a  good  many  other  cases,  both 
in  the  Federal  District  Courts  and  a  few  in  the  Cir- 
cuit Courts  of  Appeal,  which  follow  the  reasoning 
in  Jjockerty  v.  Phillips  and  Yakus  v.  United  States. 
Some  of  these  cases  are  Bowles  v.  Rock,  in  the  Dis- 
trict Court  of  Nebraska,  decided  on  July  7th,  1944, 
tlie  Consolidated  Water  and  Paper  Company  v. 
Bowles,  in  the  District  Court  of  the  District  of  Co- 
lumbia, decided  on  July  5th,  1944;  Henderson  v. 
Thomas  Stores,  48  Fed.  Supp.  25;  Henderson  v. 
Kinunel,  47  Fed.  Supp.  635;  and  Diefenbaugh  v. 
Cook,  47  Fed.  Supp.  645. 

Our  own  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  has  passed  upon  this  question  in  two  cases. 

In  the  case  of  Rosenweig,  et  al,  v.  United  States, 
decided  June  ord,  1944,  it  was  urged  that  the  Maxi- 
nmm  Price  Regulation  169  was  unenforceable  be- 
cause it  had  failed  to  bear,  according  to  the  conten- 
tion of  the  plaintiffs,  the  signature  of  the  Secretary 
of  Agriculture.  The  Court,  speaking  through  Judge 
Demnan,  said: 

"It  may  or  may  not  have  been  approved,  but  that 
is  not  here  pertinent  for  we  are  of  the  opinion  that 
appellants'  claim  that  the  regulation  did  not  become 
enforceable  is  not  more  than  a  claun  that  the  regu- 
lation is  invalid. 
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"Appellants  do  not  claim  that  they  have  at  any 
time  invoked  the  jurisdiction  of  the  Emergency 
Court  of  Appeals  provided  [59]  in  Section  203  (c) 
and  (d)  of  the  Act,  or  that  the  Court  has  held  the 
regulation  to  be  invalid  in  any  previous  proceeding 
whatever.  The  District  Court  and  this  Circuit  Court 
of  Appeals  have  no  jurisdiction  to  consider  the  con- 
tention that  the  regulation  is  invalid."  Citing  Yakus 
V.  United  States. 

A  second  case  in  which  this  matter  was  passed 
upon  by  the  Ninth  Circuit  is  that  of  Taylor  v. 
United  States,  142  Fed.  (2d),  page  808.  This  case 
was  decided  on  April  26th  of  this  year,  and  it  in- 
volved a  rent  regulation.  The  Court  said: 

''Then,  moreover,  it  should  be  noted  that  we  are 
without  jurisdiction  to  pass  upon  the  validity  of 
Rent  Regulation  No.  28,  in  view  of  the  provisions  of 
section  204  of  the  Act." 

You  asked  the  other  day  if  there  have  been  any 
recent  cases  since  the  amendment  of  the  Act.  There 
is  the  case  of  Bowles  v.  Nu-Way  Laundry  Com- 
pany, decided  in  the  Tenth  Circuit,  appealed  from 
the  Western  District  of  the  District  of  Oklahoma. 
This  decision  was  entered  on  August  28th,  1944, 
subsequent  to  the  amendment  of  the  Act. 

In  this  case  the  trial  court  had  held  that  inasmuch 
as  the  plaintiff  had  sought  an  injunction,  that 
equity  powers  of  the  court  had  been  invoked  and 
by  general  equitable  principles  the  court  was  not 
required  to  compel  the  defendant  to  operate  his 
business  at  a  loss,  even  though  the  Court  could  not 
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pass  upon  the  validity  of  the  regulation.  The  Cir- 
cuit Douvt  overruled  the  decision  of  tlie  lower  court, 
followed  the  cases  of  Lockerty  v.  [60]  Phillips  and 
Yakus  V.  United  States,  and  said: 

"In  arriving  at  its  conclusion,  we  think  the 
learned  trial  court  confused  the  legal  and  equitable 
questions  involved.  Whether  the  appellee  violated 
any  of  the  applicable  price  regulations  is  a  legal 
question  which  the  Court  must  decide  on  the  facts 
presented,  and  equitable  considerations  do  not  enter 
into  that  question." 

The  Court:     What  page  are  you  reading  from? 

Miss  Gallagher:  I  am  reading  from  page  5, 
your  Honor.  "Any  equitable  jurisdiction  to  test 
the  validity  ui  a  regulation  or  the  fairness  of  a 
price  schedule,  established  thereby,  is  exclusively 
conunitted  to  a  single  court  created  by  the  Act  (Sec- 
tion 204(e)  and  specifically  authorized,  subject  to 
review  by  the  Supreme  Court,  to  adjudge  the  val- 
idity of  any  regulation,  order,  or  price  schedule, 
and  to  set  aside  or  annul  the  same." 

They  also  cite  Jiowles  v.  Willingham. 

The  Court:  The  controlling  date  would  be  the 
date  when  the  District  Court  acted. 

Miss  Gallagher:  Oh.  I  don't  have  the  date  of 
the  District  Court  action.  It  was  November  4,  1.943, 
I  tliinlv,  the  District  Court  passed  upon  the  matter. 

Those,  your  Honor,  are  the  cases  of  first  im- 
portance, although  the  books  are  replete  with  many 
other  cases  decided  by  other  Federal  District  Courts 
passing  upon  the  question  of  whether  the  Federal 
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District  Courts  have  jurisdiction  to  pass  [61]  upon 
the  validity  of  a  regulation  or  order. 

It  is  our  contention  that  the  Act  itself  vests  in 
very  clear  language  jurisdiction  in  the  Emergency 
Court  of  Appeals,  that  the  Act  was  not  amended 
so  as  to  change  that  jurisdiction,  and  that  the  cases 
passed  upon  all  down  the  line  have  upheld  our  con- 
tention. 

Mr.  Cannon  is  prepared  to  discuss  the  provisions 
under  2  (m)  which  were  raised  by  Mr.  Skulason 
and  under  which  he  claims  the  Court  here  has  juris- 
diction. 

The  Coui-t :  Let  me  hear  the  other  side,  then  you 
close,  Mr.  Cannon. 

Mr.  Henderson :  May  it  please  the  Court,  every- 
thing that  has  been  said  by  counsel  up  to  date,  hav- 
ing been  addressed  to  the  Court  prior  to  the  30th 
of  June  this  year 

The  Court :  Was  that  when  the  President  signed 
the  law? 

Mr.  Henderson:  That  is  when  it  became  effec- 
tive, I  believe;  it  is  dated  that  way,  in  any  event — 
would  have  been  pertinent,  the  Lockerty  case,  the 
Yakus  case  and  all  of  those  cases,  but  those  were 
the  very  cases  and  the  things  that  grew  out  of 
them,  and  the  grievances  of  the  people  were  what 
provoked  this  particular  amendment. 

Now  if  you  were  following  the  debates  in  Con- 
gress about  this  time  during  the  month  of  June, 
participated  in,  I  believe,  in  the  Senate  principally 
by  Mr.  Taft,  of  Ohio,  who  was  on  the  Banking  and 
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Currency,  you  will  remember,  or  I  remember  read- 
ing [62]  in  the  paper  of  him  stating  something 
about  somebody  talking  about  the  Emergency  Court 
of  Appeals  being  a  kangaroo  court.  He  discussed 
the  Yakus  case  and  what  it  held,  and  it  was  tliose 
things,  the  claim  that  this  Emergency  Court  of  Ap- 
peals was  a  kangaroo  court,  a  court  dominated  by 
the  Administrator  of  the  Office  of  Price  Adminis- 
tration, that  prompted  undoubtedly  the  passing  of 
this  law. 

Now  let's  consider  a  rule  of  statutory  construc- 
tion. We  have  a  law  providing  a  particular  thing, 
limiting  a  i)articular  remedy,  providing  a  particu- 
lar procedure;  then  we  have  a  legislative  body  in 
face  of  that  passing  a  law  bearing  directly  on  that 
particular  subject  and  directing  another  cause  of 
action.  Now  can  there  be  any  question  under  those 
circumstances,  where  the  matter  was  before  th(i 
legislative  body,  the  grievance  was  before  the  leg- 
islative body,  that  the  Congress  knew  what  it  was 
doing  when  it  passed  that  law'? 

If  this  law  here,  your  Honor,  was  before  your 
Honor  as  an  original  law,  and  this  was  in  there 
with  this  provision  as  to  the  exclusive  jurisdiction, 
you  would  have  an  entirely  different  situation  as 
far  as  the  statutory  construction.  Then  you  would 
be  able  to  say,  "Well,  since  this  was  all  written  at 
one  time,  since  it  was  all  w'ritten  together  and  they 
have  said  at  one  time  the  exclusive  jurisdiction  is 
in  the  Emergency  Court  of  Ajjpeals,  then  I  must 
give  weight  to  that."  But  you  don't  have  that;  you 
have  a  law  providing  that  the  Emergency  Court  of 
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Appeals  shall  [63]  have  exclusive  jurisdiction;  then 
you  have  an  act  of  Congress  on  that  particular  sub- 
ject passing  a  law  dealing  directl}^  with  this  par- 
ticular subject.  There  can't  be  any  doubt  about  the 
language.  You  can't  suppose  that  these  people  back 
there,  both  in  the  Senate  and  the  House,  didn't 
know  the  meaning  of  the  English  language  when 
they  wrote  into  this  law,  this  2  (m),  because  it  is 
very  clear,  it  is  very  comprehensive,  and  it  is  veiy 
direct.  There  is  no  equivocation  about  it  at  all.  It 
says,  "Any  person  aggrieved  by  any  action."  It  is 
not  limited — any  action.  "Any  person  aggrieved 
by  any  action  of  any  agency,  department,  officer 
or  employee  of  the  Government,  contrary  to  the 
provisions  hereof,  or  by  the  failure  to  act  of  any  i 
such  agency,  department,  officer  or  employee,  may  1 
petition  the  District  Court  of  the  District  in  which  ! 
he  resides  or  has  his  place  of  business  for  an  order 
or  a  declaratory  judgment  to  determine  whether 
any  such  action,  or  failure  to  act,  is  in  conformity 
with  the  provisions  hereof,  or  otherwise  lawful,  and 
the  court  shall  have  jurisdiction  to  grant  the  ap- 
propriate relief." 

Now,  if  the  Court  please,  there  is  a  very  clear 
confirmation  of  authority  in  this  Court  to  grant 
whatever  relief  we  are  asking  for,  if  we  are  able 
to  prove  what  we  claim. 

There  is  another  thing  that  was  discussed  in  Con- 
gress and  another  thing  that  was  before  Congress 
at  that  time.  Many  of  these  people  were  sending 
in  complaints  that  they  wanted  to  try  these  cases,   j 
the}'  wanted  to  try  out  their  grievances  in  a  [64] 
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court  where  they  lived;  that  is,  they  wanted  to  be 
,ii)h'  to   initiate  the  action  in  a  court   where  they 
lived  and  not  have  to  go  back  there.  I  remember 
someone  at  the  time  pointing  out  about  somebody 
] laving  to  come  clear  across  the  continent  practically 
t(»  try  a  case  in  Boston.  These  things  were  before 
j  ( 'ongress  and  that  was,  as  I  say,  all  of  this  thing 
was  in  the  mind  of  Congress  when  they  had  before 
it  this  particular  amendment.   The   Administrator 
of  the  Office  of  Price  Administration  was  ably  rep- 
resented on  the  floor  of  both  the  Senate  and  the 
House  and  in  conference  on  this  bill.  The  hearings 
on  the  bill  are  made  up  in  large  part  of  documents 
and  testimony  furnished  by  the  Office  of  Price  Ad- 
ministration and  they  had  Senator  Wagner,  I  be- 
lieve, champion  their  position  on  the  floor  of  the 
Senate,  and  I  don't  recall  who  upon  the  floor  of 
the  House,  but  anyway  the  Administration  w^as  well 
represented  and  they  knew  what  was  being  offered 
for  the  senators  and  the  House  of  Representatives 
to  vote  upon  when  this   particular  language   was 
written  in  there.  As  I  say,  it  is  not  the  case  like  a 
bill  being  passed  in  its   entirety,   containing  con- 
flicting provisions.  This  is  a  case  where  a  particular 
provision  is  in  an  Act ;  Congress  meets  and  in  direct 
opposition  to  that  says,  '^We  are  going  to  grant  this 
particular  authority,"  which  I  say — which  I  say, 
if  the  Court  please — puts  the  Court  in  an  entirely 
different  situation  than  if  you  had  it  in  its  original 
state. 

Everything  that  has  been  said  by  counsel  so  far 
ill  this  [65]  case  supports  our  position — supports 
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it  by  inference.  It  was  those  things  the  courts  had 
decided  under  that  Act  that  i)rovoked  Congress  to 
do  this  particular  thing;  that  is  the  cause  of  it; 
and  it  was  in  face  of  it  and  with  full  knowledge  of 
what  the  court  had  said,  that  they  passed  this  par- 
ticular Act.  So  upon  those  decisions — we  have  a 
case  here  i3ointed  out  in  the  Circuit  Court  of  Ap- 
peals decided  as  late  as  August  of  this  year — the 
Circuit  Court  of  Appeals.  How  could  the  Circuit 
Court  of  Appeals  do  anything  but  decide  the  case 
upon  the  issues  framed  in  the  lower  court,  and  how 
could  it  possibly  get  to  the  Circuit  Court  of  Ap- 
peals between  the  30th  day  of  June  and  the  month 
of  August?  Obviously  that  particular  case 

The  Court:     Couldn't  in  this  Circuit. 

Mr.  Henderson:  Well,  I  understand  that  this  is 
about  the  fastest  Circuit  of  them  all. 

The  Court:     It  takes  about  a  year. 

Mr.  Henderson:  Those  people  who  travel  the 
circuits  say  it  is;  so  if  they  could  not  do  it  in  this 
Circuit  they  could  not  do  it  in  any.  So  that  particu- 
lar case  is  ju&t  deciding  the  law  as  it  stood,  which 
we  admit. 

The  Court:     That  seems  clear. 

Mr.  Henderson:  And  so  we  say  that  is  what 
provoked  this  amendment. 

Now  you  have  before  your  Honor  just  one  thing, 
it  seems  to  me.  You  have  some  plain,  unequivocal 
language  contained  in  an  [^66^  act  passed  after  the 
original  provision  that  the  Emergency  Court  of 
Appeals  should  have  exclusive  jurisdiction,  you  have 
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Congress  saying,  "I  give  to  the  District  Court  jur- 
isdiction over  any  grievance  by  any  person  against 
any  officer  of  the  Administration  for  any  act  he 
has  performed."  The  comprehensive  word  ''any" 
used  in  any  one  of  these  terms  —  "any  person," 
"any  act,"  "any  officer,"  "any  agency." 

Now  that  is  clear,  and  I  don't  know  of  any  rule 
— I  don't  know  of  any  rule  and  I  don't  believe  they 
have  produced  any  rule,  warning  the  Court  to  limit 
its  jurisdiction  over  a  grievance  of  a  citizen  of  the 
coimtry.  If  anything,  the  Court  should  be  liberal 
in  its  construction  as  to  what  jurisdiction  it  should 
assume.  When  a  person  is  before  a  court  with  a 
grievance,  the  court  should  be  very  hesitant  about 
saying,  "I  will  refuse  to  accept  jurisdiction  over 
this  case.  You  ought  to  go  back  and  file  your  action 
in  Washington,  D.  C."  There  ought  to  be  a  clear 
mandate  from  Congress  that  you  can't  take  juris- 
diction. And  I  submit,  if  the  Court  please,  that  in 
view  of  the  fact  that  this  Act  was  passed  and  this 
jurisdiction  was  conferred  after  all  these  cases  were 
decided,  and  after  it  was  in  there  that  they  had  ex- 
clusive jurisdiction,  that  Congress  meant  exactly 
what  it  said  in  that  language,  that  you  do  have 
jurisdiction  in  this  case. 

Mr.  Skulason:  May  I  say  just  a  word,  your 
Honor"?  I  think  I  said  at  the  last  hearing  that  I 
would  make  an  effort  to  find  [67]  some  authority 
or  something  bearing  upon  this  question.  Now  I 
have  made  that  effort  and  I  have  found  nothing 
other  than  counsel  has  referred  to  here.  We  tried 
through  the  office,  the  local  headquarters  of  Sena- 
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tor  Cordon  here  to  get  the  Conference  Report  and 
it  is  supposed  to  be  in  the  mails  but  it  has  not  ar- 
rived yet,  and  that  might  throw  some  light  on  the 
question  of  what  Congress  thought  they  were  con- 
sidering at  the  time. 

I  want  to  say  this,  too,  because  this  is  all  I  am 
going  to  say  now.  I  have  glanced  through  what  re- 
mains of  the  brief  that  counsel  for  the  defendants 
was  reading  from,  remarks  made  by  members  of 
Congress  there.  Your  Honor  will  note  not  one  of 
them  hits  this  point.  They  refer  to  other  features 
of  the  amendment.  So,  as  Mr.  Henderson  has  said, 
here  is  a  clear  mandate,  an  act  passed  to  cure  a 
situation  that  had  become  intolerable,  people  being 
required  to  go  back  to  Washington,  and  the  whole 
argument  is  that  we  should  proceed  under  the  Old 
Act,  that  the  protests  should  have  been  filed  within 
the  Act  itself,  and  then  relief  sought  in  the  Emer- 
gency Court  of  Appeals,  and  that  is  the  very  thing 
that  we  think  Congress  had  in  mind  when  it  passed 
this  amendment. 

Mr.  Caimon:  May  it  please  the  Court,  the  com- 
plaint which  was  filed  in  this  matter,  entitled  a  com- 
plaint in  equity,  in  Paragraph  III  of  that  com- 
plaint stated  that  "Jurisdiction  of  this  action  is 
conferred  upon  this  Court  by  Section  2  (m)  of  the 
Emergency  Price  Control  Act  of  1942  as  amended." 
The  prayer  of  that  complaint  [68]  asks  that  this 
Court  declare  certain  orders  issued  pursuant  to  the 
Price  Control  Act  invalid  and  pending  the  deter- 
mination of  the  validity  of  said  orders  that  the  de- 
fendants and  each  of  them  be  restrained  from  en- 
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forcing,  or  attempting  to  enforce,  said  orders,  or 
from  interfering  with  the  plaintiff's  business  in  any 
manner,  and  particularly  from  proceeding  further 
in  said  show  cause  matter. 

Thirdly,  permanently  enjoining  and  restraining 
the  defendants,  and  each  of  them,  from  enforcing 
or  attempting  to  enforce  any  of  said  orders  in  any 
manner,  and  from  interfering  or  attempting  to  in- 
terfere with  the  plaintiff's  said  business. 

Now  again,  so  that  the  record  may  be  clear,  I 
understand  that  today  our  motion  to  dismiss,  which 
has  been  hied  and  which  counsel  has  agreed  could 
be  heard  at  this  time,  is  being  argued  in  connection 
also  with  whether  or  not  your  Honor  should  issue 
a  restraining  order,  restraining  the  defendants  from 
enforcing,  or  attempting  to  enforce,  the  orders  in 
question  here. 

Now  it  is  our  position  that  of  necessity,  by  virtue 
of  the  complaint  herein,  unless  Section  2  (m)  of 
the  Emergency  Price  Control  Act  gives  your  Honor 
jurisdiction,  that  our  motion  to  dismiss  should  be 
granted.  Consequently  it  seems  to  me  of  primaiy 
importance  that  we  carefully  analyze  Section  2  (m) , 
not  one  sentence  thereof  or  two  sentences  but  the 
entire  section,  to  ascertain  therefrom  as  best  we  can 
what  the  congressional  intent  actually  was.  [69] 

Section  2(m)  reads  in  its  entirety,  '*No  agency, 
department,  officer,  or  employee  of  the  Government, 
in  the  payment  of  sums  authorized  by  this  or  other 
Acts  of  Congress  relating  to  the  production  or  sale 
of  agricultural  commodities"  —  that  is  the  first 
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thiiigffi  no  agency,  department,  officer,  and  so  forth, 
'"  in  the  payment  of  sums  authorized  by  this  Act 
relating  to  the  production  or  sale  of  agricultural 
commodities,"  so  I  take  it  there  is  no  question  here 
that  there  is  no  dispute  involving  any  payment  of 
any  sums  authorized  by  the  Government.  Secondly, 
"or  in  contracts  for  the  purchase  of  any  such  com- 
modities by  the  Government  or  any  department  or 
agency  thereof. ' '  Likewise,  there  is  no  question  here 
of  any  (^ontract  or  purchase  of  any  conmiodities  by 
the  Goveriunent. 

Thirdly,  "or  in  any  allocation  of  materials  or 
facilities,  or  in  fixing  quotas  for  the  production  or 
sale  of  any  such  commodities."  Likewise  there  is  no 
question  here  of  the  allocation  of  materials  or  facil- 
ities for  the  sale  of  any  commodity. 

Now  going  back  over  these  things  again,  we  find 
section  (m)  itself  relates  to  the  payment  of  sums 
of  money  authorized  by  the  Govermnent,  contracts 
with  the  Government,  and  allocations  for  materials 
or  facilities.  After  that  the  section  continues: 

"- — -shall  impose  any  conditions  or  penalties  not 
authorized  by  the  provisions  of  the  Act  or  Acts,  or 
lawful  regulations  issued  thereunder,  under  which 
such  sums  are  authorized,  such  contracts  are  made, 
materials  and  facilities  allocated,  or  [70]  quotas 
for  the  production  or  sale  of  any  such  commodities 
are  imposed." 

Now  reading  that  much  of  the  Act  it  seems  per- 
fectly clear  from  that  much  of  Section  2  (m)  that 
it  relates  entirely  to  the  imposition  of  conditions  or 
penalties  not  authorized  by  the  particular  acts  in 
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connection  with  the  three  things,  payment  of  sums 
by  the  Government,  contracts  for  the  purchase  of 
certain  commodities,  and  allocations  of  certain  ma- 
terials. 

Now  the  section  continues:  '^Any  person  ag- 
grieved by  any  action  of  any  agency,  department, 
officer,  or  employee  of  the  Government  contrary  to 
the  provisions  hereof," — Now  counsel,  as  I  under- 
stand it,  relies  entirely  upon  that  particular  word- 
ing in  Section  2  (m).  It  seems  to  me  perfectly  ob- 
vious from  reading  that  sentence  in  the  light  of  the 
whole  section  that  it  refers,  by  saying  "contrary 
to  the  provisions  hereof,"  to  a  situation  where 
there  has  been  an  unlawful  imposition  of  certain 
conditions  or  penalties  in  connection  with  acts  of 
course  relating  to  the  three  things  which  we  have 
enumerated,  namely,  payment  of  sums  of  money, 
Government  contracts,  and  allocations. 

Now  as  a  matter  of  fact  I  think  it  is  extremely 
important  to  clear  up  one  situation,  namely,  that 
insofar  as  Congress'  consideration  of  the  Price  Con- 
trol Act  was  concerned  Congress  considered  very 
carefully  the  entire  Price  Control  Act.  The  commit- 
tee hearing  went  on  for  months  and  months,  as  I 
know  of  my  own  personal  knowledge.  The  section 
which  refers  to  exclusive  [71]  jurisdiction  was  dis- 
cussed at  great  length.  The  Act  itself  was  renewed 
in  its  entirety,  with  certain  amendments  and 

The  Court:     Had  its  time  run  out? 

Mr.  Cannon :  Yes,  your  Honor.  The  Act  expired 
on  June  30th  of  this  year  and  one  of  the  amend- 
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ments  was  the  Act  of  June  30th,  1944.  There  is  not 
any  point  in  quoting  just  the  amendment  to  the  Act 
but  the  whole  Act  itself  was  re-enacted,  with  cer- 
tain amendments,  and  I  think  it  is  a  very  clear  rule 
of  judicial  construction  that  where  possible  sections 
of  a  particular  act  are  presumed  to  be  consistent 
with  one  another  and  to  be  construed  as  such. 

Now  speaking  of  the  clear  wording  of  the  stat- 
Tite 

The  Court:  What  is  the  connection  between  the 
Stablization  Act  and  the  Price  Control  Act? 

Mr.  Cannon:  Well,  your  Honor,  the  Stabilizci- 
tion  Extension  Act — to  go  back  just  a  little  bit,  the 
Price  Control  Act  of  1942  was  amended  in  the  fall, 
I  believe,  of  last  year;  the  year  before  by  the  Sta- 
bilization Act;  and  in  actually  re-enacting  the  Price 
Control  Act  it  is  provided  that  it  can  be  cited,  the 
amendments  can  be  cited  as  the  Stabilization  Ex- 
tension Act  of  1942  as  amended  June  30th,  1944. 
In  actuality  certain  of  the  amendments  to  the  Sta- 
bilization Act  of  1942  have  no  application  to  tlie 
particular  problems  we  are  concerned  with  here, 
except  as  related  to  Section  2  (m),  which  of  course 
was  made  a  part,  in  effect,  of  the  Emergency  Price 
Control  Act.  [72] 

Now  I  feel  of  necessity  that  the  entire  Act  would 
have  to  be  read  as  one  act,  and  in  doing  that  it 
feeems  to  me,  in  the  first  place,  perfectly  clear  from 
the  language  of  Section  2  (m)  that  your  Honor 
has  no  jurisdiction.  I  can't  see  how  possibly  you 
could  construe  a  sentence,  which  says  any  person 
aggrieved  by  actions  "contrary  to  the  provisions 
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hereof,"  and  we  know  what  the  "provisions  hereof" 
are,  because  of  necessity  you  nuist  read  tlie  section 
to  find  out  what  the  provisions  are,  and  the  provi- 
sions are  very  unmistakably  set  forth  in  that  par- 
ticular section — in  my  opinion,  that  section  alone 
would  be  enough  to  justify,  or,  rather,  require  your 
Honor  to  dismiss  the  complaint.  But  further  than 
that,  the  section  which  Miss  Gallagher  has  read  to 
your  Honor,  section  204  (d),  which,  bear  in  mind, 
was  re-enacted  on  June  30th  and  is  now  just  as 
much  a  part  of  the  Price  Control  Act  as  section 
204,  provides  in  unmistakable  language  that,  '^Ex- 
cept as  provided  in  this  section,  no  court.  Federal, 
State,  or  Territorial,  shall  have  jurisdiction  or 
power  to  consider  the  validity  of  any  such  regula- 
tion, order,  or  price  schedule,  or  to  stay,  restrain, 
enjoin,  or  set  aside,  in  whole  or  in  part,  any  pro- 
vision of  this  Act  authorizing  the  issuance  of  such 
regulations  or  orders." 

Now  there  again  it  seems  to  me  perfectly  clear, 
from  the  very  plain  language  of  the  statute,  that 
Congress  intended  to,  and  did,  keep  in  the  Price 
Control  Act  the  exclusive  jurisdiction  preA^ailing; 
and  I  think  it  is  not  without  significance  that  in 
the  more  than  three  months  which  have  elapsed 
since  the  amendment  [73]  to  the  Price  Control 
Act  that  the  Emergency  Cout  of  Appeals  has 
functioned  just  as  it  has  in  the  past.  It  recently  was 
on  the  Pacific  Coast,  in  Portland,  in  San  Francisco, 
in  Los  Angeles,  hearing  cases.  There  has  never  been 
another  case  in  the  United  States  in  which  the 
courts — ^well,  there  has  never  been  a  case,  of  course, 
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in  which  the  coui-ts — they  have  taken  jurisdiction 
under  this  sort  of  suit  under  Section  2  (m),  but 
further  than  that  there  has  never  been  a  suit  in  the 
United  States  in  which  the  plaintiff  has  attempted 
to  evade  the  exchisive  jurisdictional  section  by  com- 
ing into  court  under  Section  2(m),  and  I  feel,  your 
Honor,  that  insofar  as  the  complaint  itself  is  con- 
cerned, and  the  reliance  on  Section  2  (m)  for  juris- 
diction, on  the  face  of  it  it  must  fail. 

Now  one  other  thing  I  would  like  to  touch  on,  and 
that  is  in  connection  with  when  actions  may  be 
stayed.  There  is  a  section  in  the  Act,  and  this  is  an 
amendment  and  I  know  counsel  for  the  plaintiff 
will  be  glad  to  know  this  is  an  amendment;  it  is 
section  204  (e),  and  that  section  is  a  rather  lengthy 
section.  I  will  read  only  certain  parts  which  I  be- 
lieve applicable.  That  relates  to  the  situations  in 
which  the  District  Court  have  authority  to  stay  pro- 
ceedings which  are  instituted  pursuant  to  the  Price 
Control  Act. 

The  first,  which  is  not  applicable  here,  is  in  con- 
nection with  criminal  cases  and  provides  that 
"within  thirty  days  after  arraignment,"  and  so 
forth,  that  the  court  may  stay  proceedings  [74]  if 
the  defendant  has  made  application — where?  Made 
application  to  the  Emergency  Court  of  Appeals  to 
protest  the  regulation  because  in  the  amendment  it 
says  if  the  defendant  had  made  aiDplication  to  the 
Emergency  Court  of  Appeals  it  was  possible  the 
defendant  could  actually  protest  the  regulation  be- 
fore the  District  Court.  It  provides  there  in  regard 


N.W.  Poultry  d  Dair//  Prod.  Co.,  et  al.  105 

to  criminal  cases  that  stays  may  be  granted  imder 
certain  conditions. 

Now  as  to  civil  cases  it  provides  in  there  that  in 
any  action  brought  under  section — I  don't  want  to 
read  the  whole  thing.  Well,  ''Notwithstanding  the 
provisions  of  this  paragrai^h" — I  will  read  this — 
"stays  shall  be  granted  thereunder  in  civil  pre- 
ceedings  only  after  judgment  and  upon  application 
made  within  five  days  after  judgment."  In  other 
words,  in  all  civil  cases  which  are  instituted  pur- 
suant to  certain  sections  of  the  Act  that  the  stays 
shall  be  granted  by  the  Court  only  within  five  days 
after  judgment. 

Now  b^ar  in  mind,  I  think  that  section  has  no 
application  whatsoever  to  this  case  other  than  to 
affirm  and  to  indicate  even  more  clearly  to  me,  and 
I  believe  to  your  Honor,  that  Congress  clearly  in- 
tended that  the  exclusive  jurisdiction  provision, 
which  was  in  our  opinion  an  integral  portion  of 
the  Price  Control  Act,  should  remain  in  effect,  as 
particularly  they  re-enact  it.  And  going  back  one 
moment  more  to  Section  2  (m),  it  seems  to  me  that 
if  we  read  Section  2(m),  as  of  necessity  we  must — 
and  I  do  think  this,  that  the  Congressional  Commit- 
tee reports  in  which  the  [75]  comments  of  the  mem- 
bers of  the  Congress  are  significant — they  are  set 
forth  in  our  brief — some  of  the  statements  that  were 
made  and  some  of  the  statements  that  actually  ap- 
pear in  the  committee  report — I  think  it  is  apropos 
that  I  might  refer  to  one  or  two  of  those.  One  is  a 
quotation  at  page  9,  of  the  Senate  Banking  and 
Currency  Committee,  reads  as  follows: 
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"The  attention  of  the  conmiittee" — of  the  Sen- 
ate Banking  and  Currency  Conunittee — "has  been 
directed  to  instances  of  the  flagrant  misuse  of 
authoiity  for  the  imposition  of  conditions  or  penal- 
ties totally  unrelated  to  the  purposes  for  which  the 
authority  was  granted,  as  for  example,  the  with- 
holding from  a  farmer  of  a  supplemental  gasoline 
ration  because  of  his  failure  to  participate  in  a 
program  of  the  War  Food  Administration.  In  in- 
stances where  such  things  do  occur,  this  amendment 
will  afford  an  opportunity  to  obtain  relief  from  the 
courts." 

On  the  floor  of  the  Senate  Senator  Wagner  said, 
in  explaining  the  amendment: 

"The  complaint  has  been  made  that  other  penal- 
ties were  imposed  in  some  of  these  actions.  Actu- 
ally there  was  no  evidence  before  our  Committee, 
but  there  was  a  statement  that  some  of  these  other 
I'equirements  had  been  imposed,  and  this  would 
make  the  entire  question  certain." 

Senator  Taft  said: 

'■'Perhaps  I  can  give  an  example  of  what  the 
Committee  was  trying  to  reach,  thi'ough  citing  an 
order  issued  by  the  War  Food  [76]  Administration 
as  to  dairy  products.  They  provide  for  various  milk 
arrangements,  pools,  and  other  things,  undei'  the 
War  Food  Administration.  This  amendment  does 
not  relate  particularly  to  the  Price  Administration. 
The  Price  Administrator  had  no  objetion,  because 
he  said  he  was  not  using  other  penalties  anyway. 
It  has  more  to  do  with  the  question  of  the  War 
Food    Administrator's   actions.    In    other    words," 
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and  this  is  Senator  Taft's  own  words,  ''the  purpose 
of  the  amendment  is  to  prevent  the  enforcement  of 
one  Act  by  threatening  penalties  under  another 
Act.  The  War  Food  Administrator  could  proceed 
under  the  statute  which  regulates  him,  but  he  would 
have  to  confine  himself  to  the  penalties  provided  in 
the  Act.  He  could  not  call  on  the  Price  Administra- 
tor and  say,  'Go  after  this  fellow  and  take  his  li- 
cense away  for  something  he  did  in  violation  of  our 
Act,'  and  threaten  him  with  that  action  as  a  result 
of  his  alleged  violation  of  the  War  Food  Adminis- 
tration Act." 

Now  it  seems  to  me,  in  view  of  the  plain  language, 
and  in  view  of  the  explanation  of  that  section,  that 
there  should  be  no  question  whatsoever  that  there 
was  any  intention  on  the  part  of  Congress  by  that 
section  to  give  the  District  Courts  jurisdiction  to 
pass  upon  the  validity  of  price  regulations  in  cases. 

Now  counsel  has  just  mentioned  the  fact  that 
none  of  these  quotations  from  the  brief  actually  go 
to  the  point  he  raises.  My  answer  to  that  is  they 
could  not  conceivably,  because  the  point  he  raises 
has  nothing  to  do  with  the  section,  and  [77]  cer- 
tainly the  discussion  on  the  floor  of  the  House,  and 
the  words  that  I  have  just  quoted  make  perfectly 
clear  that  they  refer  to  the  amendment  as  a  whole, 
and  as  such,  and  not  to  any  particular  portion 
thereof.  So  consequently,  your  Honor,  I  respect- 
fully submit  that  upon  a  careful  reading  of  the  en- 
tire Price  Control  Act,  first  reading  Section  2  (m), 
then  reading  the   exclusive  jurisdictional   section, 
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the  section  that  relates  to  stays,  that  backed  up  with 
the  clear  legislative  history,  should  lead  your  Honor 
to  but  one  conclusion — that  there  is  no  jurisdiction 
to  entertain  the  complaint  in  equity  which  has  been 
filed  herein,  entitled  Northwest  Poultiy  and  Dairy 
Products  Company,  an  Oregon  corporation,  vs. 
Chester  Bowles,  Cecelia  P.  Gallagher  and  Franz 
Wagner.  Consequently  our  motion  to  dismiss  the 
complaint  should  be  granted,  and  naturally  any 
restraining  orders  will  be  denied. 

Mr.  Henderson:  If  the  Court  please,  may  I  just 
say  a  word  on  that  matter  ? 

The  Court:     Yes. 

Mr.  Henderson:  Counsel  has  emphasized  the 
fact*  that  ''the  provisions  hereof"  refer  to  section 
(m),  the  preceding  part  of  section  (m),  although 
it  is  an  entirely  different  sentence  and  is  much 
broader  than  the  language  w^ould  indicate. 

Now  to  show  the  particularity  vnih.  which  Con- 
gress dealt  when  it  was  referring  to  sections  and  to 
subsections  in  this  act,  I  just  glanced  through  here 
and  I  want  to  point  out  how  careful  they  were  when 
they  were  referring  to  a  particular  section,  in  [78] 
confining  tlie  meaning  to  that  particular  section. 

Notice  here  on  what  would  be  (c)  of  Section  2 
this  language:  "he  may  without  regard  to  the  fore- 
going provisions  of  this  subsection,''  down  to  (c), 
^ '  any  regulation  or  order  under  this  section ' ' ;  under 
(e),  "of  this  section.'' 

Now  coming  over  on  the  next  page,  "nothing  in 
this  section  shall  be,"  and  so  on. 
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Then  under  (f),  "No  j^ower  conferred  by  this 
section  shall  be  construed  to  authorize  any  action 
contrary  to  the  provisions  and  purposes  of  section 
3." 

"the  powers  granted  in  this  section,"  is  the  lan- 
guage in  (h). 

And  then  (k),  immediately  before — no,  in  (1) 
immediately  before  (m),  tliat  *'in  no  case  shall  this 
subsection  require." 

Now  you  see  Congress  in  writing  this  Act  in  all 
other  cases  when  they  were  confining  it  to  the  par- 
ticular section  or  subsection  used  that  specific  lan- 
guage, showing  that  they  meant  to  confine  the 
language  to  exactly  that. 

Now  here  is  the  conclusion  of  the  Act.  It  is  not 
made  separate  from  (m).  It  might  be.  Parts  of  this, 
it  seems  to  me,  could  very  well  be  separated;  I 
mean  other  parts  of  the  Act;  but  I  think  Congress 
having  used  specific  language,  language  sufficiently 
comprehensive  to  give  this  jurisdiction,  you  should 
not  rely  upon  the  inference  deduced  from  the  fact 
that  the  words  ''the  j^rovisions  hereof"  are  used, 
in  view  of  the  fact  throughout  the  rest  [79]  of  the 
Act  when  Congress  was  referring  to  a  section  or  a 
particular  subsection  they  used  that  language. 

Mr.  Skulason:  May  I  make  one  more  remark, 
your  Honor. 

Regarding  this  point  that  the  authority  of  the 
Court  is  restricted  to  matters  it  mentions  specifi- 
cally in  section  (m),  there  appears  on  page  8  of  the 
memorandum  served  on  us,  which  of  course  we 
never  saw  until  this  morning,  a  quotation  from  an 
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opinion  by  Thomas  I.  Emerson,  Attorney  and  Dep- 
uty Administrator  for  Enforcement,  and  so  forth, 
relating  to  section  (m),  and  there  are  two  portions 
of  that  opinion  that  might  be  considered  somewhat 
contradictory.  I  will  call  attention  to  both  of  them. 

Eirst,  "Section  2  (m)  does  not  apply  so  as  to  al- 
low declaratory  judgment  review  of  the  suspension 
orders."  Of  course  that  is  not  what  this  is.  "Our 
position  is  that  the  exclusive  method  for  court  re- 
view of  suspension  orders  is  the  injunctive  review 
provided  by  section  205  (g)." 

But  lower  down  he  quotes  from  this  subsection 
(m): 

"The  language  used,  Ho  determine  whether  any 
such  action  or  failure  to  act  is  in  confonnity  with 
the  provisions  hereof  and  otherwise  lawful',''  un- 
derscoring those  words,  "  'is  broad  enough  to  per- 
mit the  raising  of  every  issue  of  validity,  both  un- 
der the  statute  and  the  Constitution'." 

He  took  our  view  there.  By  "under  the  statute" 
it  seems  to  me  he  means  the  entire  statute,  not  just 
(m).  So  I  think  if  that  is  taken  as  a  valid  and  good 
opinion  that  disposes  of  that  [80]  point. 
(Mr.  Wagner  here  stood.) 

The  Court :  It  is  time  to  quit  now.  I  have  to  take 
up  other  matters.  I  will  hear  you,  though.  You 
haven't  spoken. 

Mr.  Wagner:  Yes.  I  have  just  one  or  two  re- 
marks to  make,  your  Honor,  in  connection  with  2 
(m),  in  reply  to  Mr.  Henderson's  remarks. 
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It  seems  very  important  to  me  that  Section  2  (m) 
makes  absolutely  no  mention  of  any  language  that 
would  indicate  the  intent  of  that  section  to  repeal 
or  modify  any  other  section  of  the  Act  as  it  existed 
from  the  pre-existing  Act.  Clearly  the  two  sections, 
the  exclusive  jurisdiction  section  and  Section  2 
(m),  if  read  or  interpreted  as  counsel  contends, 
would  be  entirely  inconsistent.  It  seems  to  me  that 
that  is  a  very  important  thing  to  note. 

The  Court :  Weil,  that  happens  all  the  time,  Mr. 
Wagner.  That  is  not  unusual  in  modern  legislation. 
That  is  why  probably  seventy-five  precent  of  the 
cases  the  coui'ts  deal  with  are  in  statutory  con- 
struction. 

Mr.  Wagner:  Well,  to  me  it  seemed  quite  im- 
portant. In  connection  with  Mr.  Skulason's  remarks 
the  words  *' otherwise  lawful,"  as  contained  in  Sec- 
tion 2(m)  clearly  pertain  to  the  penalties  or  con- 
ditions and  the  imposition  of  those  conditions  or 
penalties  in  four  particular  situations,  or  the  three 
particular  situations  that  we  have  enumerated  here 
in  the  memorandum  the  other  day.  [81]  ''Unlaw- 
ful" clearly  indicates  that  those  conditions  or  pen- 
alties are  the  ones  that  are  being  referred  to,  and 
are  the  only  ones  to  be  considered  in  the  jurisdic- 
tion that  is  conferred  in  Section  2  (m). 

The  Court:  I  won't  undertake  to  pass  on  the 
jurisdictional  question  now,  but  reserving  that 
question  I  will  hear  you  on  your  grievances  at  1 :30, 
if  you  are  ready  to  present  testimony  at  1 :30,  re- 
serving the  jurisdictional  question. 
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Mr.  Skulason:  Yes,  your  Honor.  We  will  be 
ready  at  1:30. 

The  Court:  I  want  to  ask  you  a  question,  Mr. 
Cannon.  Look  at  page  8  of  the  brief,  in  Mr.  Emer- 
son's opinion. 

Mr.  Cannon:     Yes. 

The  Coui-t:  Pretty  well  up  there:  "Our  posi- 
tion is  that  the  exclusive  method  for  court  review 
of  suspension  orders  is  the  injunctive  review  pro- 
vided by  section  205  (g)." 

Mr.  Cannon:     Yes.  That  is  suspension. 

The  Court:    You  cited  205  (e)  a  while  ago. 

Mr.  Cannon:  205  (g)  has  nothing  to  do  with 
this. 

The  Court:     Did  you  cite  205  (e)  a  while  ago? 

Mr.  Cannon:  No.  your  Honor.  The  section  I  re- 
ferred to 

The  Court:    Were  you  talking  about  this  (g)  t 

Mr.  Cannon:     I  was  talking  about  204  (e). 

The  Court:     204  (e)  ? 

Mr.  Cannon:  Yes,  204  (e).  That  was  in  connec- 
tion with  the  situations  in  which  stays  can  be 
granted.  [82] 

The  Court:    Yes.  This  is  something  else  again? 

Mr.  Cannon:  Yes.  That  has  nothing  to  do  with 
this  situation.  205  (g)  deals  with  suspension  orders 
which  are  not  involved  here. 

The  Court:  I  thought  204  (e)  also  deals  with 
suspension  orders. 

Mr.  Cannon:  No,  your  Honor.  204  (e)  only  deals 
with  situations  in  which  stays  can  be  granted  in 
similar  criminal  cases. 
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The  Court:     Is  205  (g)  a  new  amendment'? 

Mr.  Wagner:  Your  Honor,  that  is  the  one  that 
was  involved  in  the  Cain  case,  which  Mr.  Snow,  Mr. 
Cannon  and  myself  presented. 

The  Court:  Wait.  That  doesn't  mean  anything 
to  me.  All  I  want  to  know  is,  is  205  (g)  new  legisla- 
tion? 

Mr,  Cannon:     That  is  correct,  your  Honor. 

The  Court:  That  is,  there  were  several  amend- 
ments in  June  of  this  year  which  relaxed  the  prior 
rigid  rule  that  the  Federal  District  Courts  had  no 
jurisdiction? 

Mr.  Cannon:  Absolutely  not,  your  Honor.  In 
my  opinion  205  (g),  as  such,  made  it  even — imposed 
more  rigid  requirements  than  heretofore.  That  is 
perfectly  clear  by  our  admission  in  the  Supreme 
Court  case  of  Bowles  vs.  Stewart,  that  the  District 
Courts  had  jurisdiction  anyway  to  review  the  val- 
idity of  suspension  orders.  That  is  an  entirely  dif- 
ferent problem  than  in  this  case. 

The  Court :  You  never  claimed  that  was  covered 
by  the  part  of  the  Act  that  created  the  Emergency 
Court  of  Appeals. 

Mr.  Cannon:  Your  Honor,  it  was  not  covered 
by  the  Act,  but  we  always  admitted  the  District 
Courts  had  jurisdiction  to  pass  upon  [83]  the  val- 
idity of  suspension  orders,  once  the  administrative 
remedy  had  been  exhausted,  and  section  205  (g), 
in  our  opinion,  does  nothing  more  than  to  put 
specifically  in  the  Act  that  which  we  had  already 
admitted  as  a  fact,  and  the  Supreme  C'ourt  in  the 
Stewart  case  points  out  that  the  Administrator  ad- 
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niits  even  before  it  did  have  jurisdiction  in  that 

case. 

The  Court:     All  right.  1:30. 

(Thereupon,  at  10:03  o'clock  A.  M.,  a  recess 
herein  was  taken  until  1:30  o'clock  P.  M.  of 
this  day,  Friday,  October  6,  1944,  at  which 
time  Court  reconvened  and  the  following  fur- 
ther proceedings  were  had  herein:) 

Mr.    Cannon:     May   it   please   the    Court,   your 
Honor,  before  the  proceedings  starts,  for  the  pur- 
poses of  the  record,  in  the  case  of  Northwest  Poul- 
try and  Dairy  Products  Company  against  Chester 
Bowles,  Cecelia  P.  Gallagher  and  Franz  Wagner, 
Civil  No.  2575,  I  respectfully  request  that  a  certain 
portion  of  our  brief,  namely,  the  portion  on  page  8, 
beginning  with  the  reference  to  a  memorandum  of 
Thomas  I.  Emerson  be  deleted  from  the  memoran- 
dum, inasmuch  as  it  was  put  in  through  mistake  as 
to  its  effectiveness.  I  feel  it  is  unfair  for  us  to  at- 
tempt to  rely  on  what  purports  to  be  an  individual 
opinion  of  Thomas  I.  Emerson  in  regard  to  a  par- 
ticular section.  That  is  not  an  official  interpretation, 
and  does  not  purport  to  be,  of  the  regulation.  The 
remarks  in  there  are  only  [84]  a  portion  of  a  large 
discussion  which  related  to  confidential  matter  be- 
tween Office  of  Price  Administration  attorneys  the 
week  after  the  new  amendments  came  into  effect, 
and  so,  consequently,  I  wanted  to  explain  that  to 
the  Court  precisely,  that  we  do  not  rely  on  that 
language  of  Mr.  Emerson's  memorandimi  and  re- 
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quest  that  it  be  withdrawn  for  the  purpose  of  the 
record  from  our  memorandum. 

The  Court:     Call  a  witness,  Mr.  Skulasou. 

Mr.  Cannon:  Your  Honor,  I  might  say  one 
other  thing — excuse  me  for  interrupting,  please.  As 
I  understand  it,  also  for  the  purpose  of  the  record, 
the  hearing  this  afternoon  is  for  the  purpose  of 
taking  testimony  and  hearing  arguments  on  the 
validity  or  invalidity  of  the  various  orders  in  ques- 
tion here.  I  take  it  that  is  correct,  is  it  not?  And 
in  that  regard,  before  the  begimiing  of  the  proceed- 
ings I  want  to  state  our  position  for  the  record, 
namely,  that  we  feel  that  clearly  under  the  provi- 
sions of  the  Price  Control  Act  which  were  discussed 
this  morning  the  Court  has  no  jurisdiction  to  con- 
side  i*  the  validity  or  the  invalidity  of  the  particu- 
lary  orders;  consequently,  further  than  that,  as  to 
whether  those  orders  are  in  themselves  valid  or  in- 
valid would  depend  to  some  extent  as  to  w^hether  or 
not  they  were  generally  fair  and  equitable,  so  to 
speak,  insofar  as  a  number  of  people  are  con- 
cerned, and  would  raise  many,  many  problems, 
which  I  am  not  qualified  or  prepared  to  argue  in 
this  particular  case,  and  I  have  discussed  this  mat- 
ter carefully  with  our  National  Director  of  Litiga- 
tion and  w^e  are  taking  the  position  that  the  ex- 
clusive jurisdiction  [85]  provision  is  here  aj)plic- 
able,  and,  consequently,  we  will  not  offer  any  evi- 
dence whatsoever  as  to  the  validity  of  the  orders 
in  question. 

Now  I  might  say  this,  too,  so  that  theJ'e  can  be 
no  misunderstanding.  It  certainly  is  our  position 
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that  the  orders  are,  as  such,  valid ;  were  issued  after 
due  consideration  by  the  people  who  did  issue  them ; 
tlie  statements  of  considerations  in  connection  there- 
with indicate  that  they  were  given  careful  consid- 
eration; that  members  of  the  trade  were  consulted 
and  that  the  whole  purpose  of  these  orders  was  to 
alleviate  a  shortage  condition  and  to  make  the 
prices  more  fair  and  equitable.  However,  with  that 
statement  I  rest  our  position  in  this  matter  entirely 
on  the  fact  that  this  Court  has  no  jurisdiction  to 
pass  upon  the  validity  of  the  order. 
Mr.  Skulason:     Mr.  Norton,  please. 

C.  W.  NORTON 

was  thereupon  produced  as  a  witness  in  behalf  of 
Respondents  in  Civil  No.  2565  and  the  Plaintiff  in 
Civil  No.  2575  and,  having  been  first  duly  sworn^ 
testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.    Will  you  state  your  name,  please? 

A.     C.  W.  Norton. 

Q.    Where  do  you  reside? 

A.     Portland,  Oregon. 

Q.     How  long  have  you  lived  here? 

A.     Since  1932.  [86] 

Q.    And  what  is  your  connection  with  the  North- 
west Poultry  and  Dairy  Products  Company? 

A.    I  am  the  president  and  general  manager. 

Q.     How  long  have  you  been  so  connected? 
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A.  Ever  since  I  came  to  Portland,  twelve  years 
— twelve  years  the  first  of  June. 

Q.  How  long  has  that  corporation  been  operat- 
ing here?  A.     It  started  in  1929. 

Q.  And  where  is  its  place  of  business  in  Port- 
land? A.     On  3rd  and  East  Oak. 

Q.     What  sort  of  a  plant  have  you  there? 

A.  We  have  a  four-story  and  full  basement  con- 
crete building  that  takes  in  approximately  a  quar- 
ter of  a  block. 

Q.     Have  you  branches? 

A.  Yes,  sir.  We  have  six  branches  in  the  coun- 
try, six  coinitry  branches. 

Q.     Tell  us  where  they  are,  please. 

Mr.  Cannon:  Excuse  me.  Your  Honor,  for  the 
purpose  of  the  record,  I  object  to  these  questions, 
and  particularly  that  question,  as  being  incompe- 
tent, irrelevant  and  immaterial.  And  also  may  it 
be  deemed,  coimsel,  so  I  wcn't  have  to  continually 
object 

Mr.  Skulason:     Certainly. 

Mr.  Cannon: that  all  the  questions  you  ask 

are  being  asked  subject  to  that  objection? 

Mr.  Skulason:  That  will  be  entirely  satisfac- 
tory.  [87] 

The  Court:  The  answers  are  taken  subject  to  the 
objection. 

A.  We  have  plants  in  Salem,  Albany,  Eugene, 
Roseburg,  Redmond  and  McMinnville,  in  addition 
to  the  Portland  plant. 

Q.     You  handle  turkeys? 
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A.  Yes.  We  handle  turkeys  as  one  of  our  main 
endeavors. 

Q.  You  have  been  handling  turkeys  for  some 
years  past? 

A.  Approximately  thirty  years.  I  was  with  the 
Heningsen  organization  about  fifteen  years  and 
with  the  present  company  about  that  same  length 
of  time. 

Q.  So  you  were  in  that  same  business  before 
the  passage  of  the  Emergency  Price  Control  Act? 

A.     Yes,  I  was. 

Q.  About  the  volume  of  your  turkey  business, 
Mr.  Norton,  per  year,  what  can  you  tell  us? 

A.  The  volume  of  turkeys  in  Oregon  has  grown, 
and  of  course  our  volume  has  grown  with  it.  In 
1932  the  volume  was  approximately  $1,100,000.00. 
That  was  the  size  of  the  crop.  The  volimie  has 
been  increasing  about  a  million  dollars  a  year.  At 
the  present  time  it  amounts  to  $14,000,000.00.  Out 
of  that  ordinarily  we  will  handle  about  $4,000,000.00. 
That  is  based  on  last  year— $4,000,000.00  of  turkeys 
to  about  $4,000,000.00  of  allied  products,  feed  and 
eggs,  and  so  forth. 

Q.  That  will  be  the  amount  handled  by  your 
main  plant  and  the  branches  ? 

A.     That  is  correct.  [88] 

Q.  In  pounds  can  you  tell  the  Court  what  the 
volume  of  the  business  is? 

A.  In  the  State  of  Oregon  the  poundage  is  ap- 
proximately 35,000,000.  In  the  United  States  it 
is  approximately  540,000,000. 
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Q.  And  what  portion  of  the  business  in  pounds 
do  you  handle  in  Oregon? 

A.     Close  onto  a  third  normally. 

Q.  How  long  have  you  been  handling  approxi- 
mately that  quantity  *? 

A.  Well,  as  I  say,  it  has  been  increasing  as  the 
turkey  volume  increased  in  the  state. 

Q.     About  a  million  pounds  a  year  or 

A.  About  a  million  dollars  a  year  it  has  been 
increasing  and  we  handle  our  share  of  it. 

Q.  Are  there  other  people  or  concerns  in  this 
state  handling  turkeys  on  the  same  basis  as  you 
handle  them'? 

A.  Yes.  There  are  several  large  firms  here  in 
the  state  that  handle  on  the  same  basis  which  we  do. 

Q.  Is  the  business  being  handled  by  cooperatives 
at  all? 

A.  Yes.  There  is  one — in  fact,  there  are  three 
cooperatives  in  the  state.  They  are  all  under  one 
head;  that  is,  their  combined  sales  organization  is 
under  one  head. 

Q.     What  is  the  name  of  that? 

A.  One  sales  organization?  That  is  the  North- 
western Turkey  Growers  Association. 

Q.     Their  headquarters?  [89] 

A.     Salt  Lake  City. 

Q.  About  what  proportion  in  pounds  do  the  co- 
operatives handle  here? 

A.  My  understanding  is  that  they  handle  in  the 
neighborhood  of  four  million  pounds. 
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Q.  And  reducing  that  to  dollars,  what  would 
that  come  to*? 

A.  Well,  on  the  present  basis  it  would  be  about 
$1,600,000.00. 

Q.  Now  have  you  been  familiar,  Mr.  Norton, 
with  the  manner  in  which  this  turkey  business  has 
been  conducted  by  your  concern  and  others  in  the 
same  line  in  this  state  for  several  years  last  past? 

A.     Yes. 

Q.  I  mean  as  to  practice,  business  practices  and 
cost  practices  and  methods,  you  are  familiar,  are 
you?  A.     Yes,  I  am. 

Q.  You  claim  to  be  a  wholesaler  and  processor 
and  purchaser  of  turkeys'? 

A.  Yes.  We  operate  right  through  from  the 
grower  to  the  consumer  or  to  the  wholesaler. 

Q.  Now  will  you  please  explain  to  us  what  the 
custom  of  handling  turkeys  has  been  here  for  many 
years,  and  was  before  this  Act  that  I  mentioned 
came  into  operation. 

A.  Well,  in  1932  the  majority  of  the  turkeys, 
as  I  say,  there  was  only  one  million  one  hundred 
thousand  pounds,  or  one  million  one  hmidred  thous- 
and dollars  produced,  and  the  majority  of  the  tur- 
keys in  that  year  were  dressed  by  the  growers. 
They  were  used  for  home  consumption,  or  nearby, 
and  the  growers  at  the  holiday  season  [90]  would 
dress  their  own  birds  and  bring  them  in,  and  as 
the  volume  increased  the  customary  practice  be- 
came for  the  dealer-processor,  wholesaler-processor 
to  put  in  country  plants  and  process  the  turkeys 
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for  the  growers,  and  since  1934  fully  ninety  percent 
or  more  of  the  turkeys  that  have  been  killed  and 
processed  have  been  in  processing  plants.  The 
processing  plants,  incidentally,  are  owned  by  the 
wholesalers  in  this  district,  either  in  Oregon  or 
Washington  in  this  particular  territory. 

Q.  Yes.  Now  in  this  Order  G-93  that  we  are 
attacking  here  there  is  a  provision  for  the  charges 
on  a  kill-and-haul  basis,  you  recall.  State  what 
the  custom  in  the  trade  was  mth  reference  to  that 
feature. 

A.  The  custom  ever  since  the  processors  and 
wholesalers  started  to  dressing  turkeys  has  been  to 
buy  the  turkeys  from  the  growers  on  the  dressed 
weight  and  grade,  and  charging  the  growers  for 
the  service,  picking  and/or  hauling,  whichever  the 
case  may  be,  or  both.  If  the  grower  hauled  his  own 
turkeys  in  you  wouldn't  charge  him  for  the  haul- 
ing. If  you  hauled  them  in  for  him,  you  would 
charge  him  both  for  the  hauling  and  dressing. 

Q.    Was  that  on  a  per  head  basis? 

A.  The  hauling  and  dressing  was  all  on  a  per 
head  basis. 

Q.  Now  was  that  the  only  basis  on  which  tur- 
keys were  being  handled  before  this  Act  and  these 
regulations  came  into  effect? 

A.  That  is  the  only  one  that  turkeys  have  ever 
been  handled  on  in  Oregon  since  they  have  been 
processed.  [91] 

Q.     The  per  head  basis? 

A.     The  per  head  basis. 
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Q.  And  what  was  the  charge  in  the  trade  for 
that? 

A.  Well,  formerly  it  was  as  low  as  18  to  20 
cents,  but  at  the  time  that  the  OPA  regulations 
came  in  we  were  charging  23  on  hens  and  25  on  toms 
as  a  complete  job. 

Mr.  Cannon:  May  I  state  also  for  the  record, 
there  are  a  number  of  questions  and  answers  which 
are  not  proper  imder  the  rules  of  evidence,  even 
assimaing  that  your  Honor  did  have  jurisdiction  to 
consider  the  validity  of  the  regulations  but  for 
the  purpose  of  expediency  here  I  am  not  objecting 
to  those  questions  and  answers. 

Mr.  Skulason:  What  is  the  last  question  and 
answer  ? 

The  Witness:  The  total  charge  for  picking  and 
hauling  at  the  time. 

Mr.  Skidason:     Yes;  was  so  much? 

The  Witness:     So  much  per  head. 

Mr.  Skulason:     Yes. 

Q.  Was  that  the  situation  in  1942,  when  the 
OPA  regulation  came  in?  A.     Yes. 

Q.  What,  if  any,  regulation  was  then  issued 
regarding  that,  or  was  there  any? 

A.  Well,  at  the  time  that  the  OPA  came  in,  as 
I  say,  we  were  charging  23  and  25  cents,  and  later 
on  in  the  year,  or  early  last  fall,  there  was  a  regu- 
lation come  out  that  we  could  not  buy  dressed 
turkeys  that  we  had  processed  for  the  growers,  that 
we  had  to  buy[92]  them  on  a  live  basis,  and  after 
quite  a  little  discussion  back  and  forth  Washington 
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linally  ruled  that  we  could  continue  to  buy  on  a — to 
buy  dressed  turkeys  that  we  had  processed,  and  pro- 
viding we  didn't  exceed  the  dressed  turkey  ceiling. 
That  was  straightened  out  on  the  24th  of  last 
November. 

Q.     So  you  went  on  then  on  that  basis'? 

A.     That  is  correct. 

Q.  Then  was  there  some  regulation  made  as  to 
the  per  head  charge  later? 

A.  Previous  to  that  we  had — several  of  the  deal- 
ers in  the  state  had  raised  the  per  head  charge  from 
23  cents  on  hens  up  to  25  cents,  and  from  25  on 
toms  to  28. 

Q.     Had  you  done  that? 

A.    Yes ;  we  had  in  some  plants. 

Q.     When  did  you  do  that? 

A.     That  was  in — I  believe  it  was  last  November. 

Q.     And  carried  on  at  that  figure  for  some  time  ? 

A.  Carried  on  for  a  period  of  two  or  three 
weeks. 

Q.     Then  what  happened? 

A.  An  investigator  for  the  OPA  came  in  and 
stated  we  were  under  violation  for  a  pick-and-haul 
charge  and  said  we  must  return  to  our  former 
charge  and  make  a  voluntary — rather,  we  had  to 
pay  the  Treasurer  of  the  United  States  the  amount 
of  the  alleged  overcharges  we  had  made. 

Q.  Was  that  amount  ascertained  in  the  case 
of  your  company?  [93] 

A.  Yes.  It  was  figured  at  so  much  per  head 
on  the  birds  that  we  had   hauled   at  the  higher 
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charge,  picked  and  hauled  at  the  higher  charge  at 

three  of  our  plants. 

Q.     And  you  paid  a  fine,  did  you  ? 

A.     We  paid  the  fine,  yes,  sir. 

Q.     How  much? 

A.     I  believe  it  was  $220  and  some  odd  cents. 

Q.     Yes. 

A.  But  the  other  dealers  in  the  state,  the  ma- 
jority of  them  also  paid  fines  right  along  with  us. 

Q.  Up  to  this  time  as  far  as  we  have  gone  now, 
you  were  on  the  per  head  basis,  weren't  you? 

A.  On  the  per  head  basis.  That  is  the  only  way 
we  have  ever  been. 

Q.  And  did  you  proceed  then  on  that  basis  for 
some  time  after  this  regulation  came? 

A.  We  proceeded  on  that  basis.  In  fact,  that 
is  the  basis  we  proceeded  on  all  through  the  year. 
However,  there  was  another  order  out  that  was 
contemplated,  changing  that  to  a  per  pound  basis. 

Q.     You  refer  now,  don't  you,  to  the  order  of 

A.     G-93. 

Q.     G-93?  A.     I  do. 

Q.  Well,  that  was  issued  on  the  2nd  of  May,  I 
believe,  and  effective  on  the  8th  of  May,  wasn't  it? 

[94] 

A.     I  believe  that  is  right.    Yes. 

Q.     This  year?  A.     8th  of  May. 

Q.  In  what  manner  did  that  order  come  to  your 
notice  ? 

A.  Well,  we  were  sent  a  copy  of  the  order  itself, 
mailed  a  copy  of  the  ordei-  itself.    The  order  wasn't 
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dated.    ^I'ben  later  on  we  received  an  interpretation 

of  the  order. 

Q.  That  is,  you  are  familiar  with  the  plaintiff's, 
that  is  our  Exhibit  B,  isn't  it? 

A.     That  is  correct. 

Q.     B,  I  should  say?  A.     That  is  correct. 

Q.  Yes.  Now  Mr.  Norton,  when  that  came  in 
what,  if  anything,  did  you  try  to  do  about  it? 

A.  Well,  it  so  happens  that  I  am  on  the  National 
Advisory  Board  of  the  OPA  in  Washington,  and 
immediately  they  began  to  see  that  if  it  could  not 
be  straightened  out  so  it  would  not  disrupt  the  en- 
tire industries  in  the  States  of  Oregon  and  Wash- 
ington, and  we  have  been  working  on  that  basis 
ever  since.  We  have  been  trying  to  get  an  interp- 
retation. 

Q.    When  you  say  "We,''  who  do  you  mean? 

A.  Well,  our  company  and  other  dealers  in  this 
district — other  dealers  and  growers. 

Q.  Now  you  recall  the  provisions,  of  course,  of 
that  order  providing  for  the  pick-and-haul  charge 
on  a  per  head  basis?  [95]  A.     I  do. 

Q.    And  for  loose  turkeys  on  a  per  pound  basis? 

A.     That  is  correct. 

Q.  Yes.  Now  what  is  your  criticism  of  that 
feature  that  I  have  just  now  mentioned? 

A.  Well,  the  order  sets  up  a  pick-and-haul 
charge — kill-and-haul,  it  calls  it — of  30  cents  on 
hens  and  35  cents  on  toms.  The  interpretation  that 
came  out  says  that  you  cannot  use  that  as  your 
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method  of  deduction,  if  you  have  coolers;  that  if 
you  do  have  a  cooler  you  must  charge  on  a  per  pound 
basis.  Now  the  30  cents  per  pound  on  hens,  figur- 
ing our  average  hens  in  Oregon  they  are  fifteen 
pounds,  it  would  be  2  cents  a  pound.  On  the  per 
pound  basis  it  sets  up  3%  cents  a  pound.  In  other 
words,  it  is  a  cent  and  a  half  higher  if  you  have  a 
cooler  in  your  plant.  Whether  you  cool  them  out- 
doors or  not  wouldn't  make  any  difference.  If  you 
have  a  cooler,  according  to  the  ruling,  you  would 
have  to  charge  an  extra  cent  and  a  half.  On  toms 
it  sets  up  a  basis  of  35  cents  or  3  cents  a  pound  if 
you  had  a  cooler,  and  the  difference  between  what 
we  were  charging  the  growers,  taking  oui'  l)asis, 
and  what  the  OPA  made  us  go  back  to  after  we 
had  raised,  of  23,  and  the  average  of  hen  turkeys 
of  15  pounds  at  31/2  cents  a  pound  would  be  52y2 
cents.  In  other  words,  we  would  have  to  raise  our 
service  charge  to  the  growers  the  amount  of  29^/^ 
cents.  In  the  case  of  toms  it  was  much  higher. 
Toms  will  average — at  that  time  toms  would  aver- 
age 24  pounds.  Three  cents  a  pound  on  [96]  a  tom 
would  be  72  cents.  We  had  been  charging  25,  so 
there  would  be  a  raise  of  40  cents  a  head,  so  far  as 
the  grower  is  concerned,  on  taking  a  tom. 

Q.  Mr.  Norton,  to  help  us  all  understand  this, 
would  you  take  the  case  of  a  turkey  of  a  certain 
weight  and  give  us  the  figures  and  the  results,  and 
the  difference  between  the  former  price  and  the 
one  required  by  this  order. 


N.W.  Poultry  d  Dairy  Prod.  Co.,  et  dl.  127 

(Testimony  of  C.  W.  Norton.) 

A.  Well,  it  is  more  easily  done  strictly  by  the 
pound  basis,  per  pound. 

Q.     Very  well. 

A.  I  mean  the  charge — the  charge  per  head.  If 
you  are  charging  30  cents  a  head  for  an  item  and 
for  any  reason  you  would  be  compelled  to  charge 
52%  for  that  item  it  would  be  29%  cents  difference. 

Q.     Let's  take  a  turkey. 

A.  Well,  a  15-pound  turkey,  that  would  be  2 
cents  a  pound. 

Q.     What  would  be  the  difference? 

A.  The  difference  between  what  we  had  been 
charging  and  what  the  regulation  said  that  we 
should  charge  would  be  2  cents  a  pound  on  that 
particular  item,  a  15-pound  hen. 

Q.  That  would  be  the  excess  over  what  you  were 
charging  that  you  would  have  to  charge  the  con- 
sumer? 

A.  That  would  be  in  excess  of  what  we  had 
charged  for  the  past  year. 

Q.  And  what  do  you  claim  now  as  to  the  effect 
of  that  on  your  business?  [97] 

A.  Well,  the  natural  effect  is,  the  growers — in 
the  first  place  may  I  explain  to  the  Judge,  there  is 
an  embargo  on  turkeys  and  there  has  been  an  em- 
bargo on  turkeys  since  a  year  ago  in  July,  with  the 
exception  of  a  very  few  months,  and  were  it  not  for 
the  embargo  the  growers  would  undoubtedly  pool 
together  or  make  some  arrangements  to  dress  their 
own  turkeys.     In  addition  to  that,  the  cooperatives 
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that  are  in  question,  or  that  are  operating,  are  al- 
lowed to  pay  a  patronage  dividend,  so  it  does  not 
affect  them.  They  can  pay  this  money  back  and 
they  are  going  out  to  their  growers  on  the  basis 
that  they  can  refund  and  asking  them  to  sign  up 
to  join  the  cooperative  on  that  basis.  They  have 
covered  the  territory  pretty  well  about  that. 

Q.  Ajid  the  effect  on  your  business  would  be 
what  ? 

A.  We  would  not  have  the  turkeys  to  handle  or 
to  dress,  either.  It  would  be  taken  out  of  our 
hands. 

Q.  Have  you  been  disposing  of  your  turkej^s  to 
the  Government  for  some  time? 

A.  All  of  the  turkeys  since  last  July,  with  tlie 
exception  of  a  few  months,  there  is  an  embargo  that 
they  must  all  go  to  the  armed  forces.  At  the 
present  time  there  is  a  strict  embargo.  There  can't 
be  a  pound  sold  outside  of  that — their  care;  and 
that  has  been  on,  in  fact,  that  order  was  on  when 
this  G-93  came  into  existence.  We  were  compelled 
at  that  time  to  sell  to  the  army  and  the  growers 
were  compelled  to  sell  through  a  licensed  dealer. 

Q.  Now  has  this  order  had  any  practical  effect 
in  the  matter  of  [98]  producing  turkeys,  shall  we 
say  harvesting  turkeys,  processing  them  and  de- 
livering them  to  the  Government? 

A.  Since  last  May  it  has  been  in  the  shape  it  is 
now.  The  growers  are  simply  holding  back.  They 
don't  want  to  sell.     In  the  meantime  the  war  pool 
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is  right  on  our  heads  trying  to  get  turkeys  for  our 
armed  forces.  If  we  are  going  to  have  to  feed 
them  overseas  we  have  to  get  turkeys  and  since  this 
order  has  been  in  effect,  May  8th,  there  has  been 
nothing  but  confusion  among  everyone,  dealers  and 
growers  alike. 

Q.  Speaking  of  confusion,  do  you  mean  among 
your  dealers  or  all  of  the  dealers? 

A.     All  of  the  dealers. 

Q.     Throughout  the  state? 

A.     Throughout  the  state. 

Q.     Excepting  the  cooperatives? 

A.     Excepting  the  cooperatives. 

Q.  This  last  order  applies  to  Washington  and 
Oregon,  except  in  the  matter  of  accounting.  What 
do  you  know  of  the  effect  of  it  on  the  State  of 
Washington  ? 

A.  Washington  men  have  given  us  information 
— they  have  operated  their  turkeys  up  in  Washing- 
ton the  same  as  Oregon  has — that  they  are  not  get- 
ting the  turkeys.     They  are  not  dressing. 

Q.  Is  there  a  time,  Mr.  Norton,  in  the  life  of  a 
turkey  when  the  turkey  is  peculiarly  fit  for  proces- 
sing and  food?  Is  there  such  a  thing  as  a  ripen- 
ing period  for  turkeys?  [99] 

A.  Under  the  present  feeding  programs  turkeys 
have  a  certain  peak  and  that  peak  on  toms  will  come 
at  approximately  twenty-six  weeks  and  on  hens  it 
will  come  at  approximately  twenty-four  weeks.  If 
they  go  past  that  period  they  go  downhill,  the  same 
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as  an  apple  on  the  tree  or  anything  else.  There  is 
a  ripe  period,  and  not  only  from  a  price  standpoint 
but  from  a  food  standpoint. 

Q.     And  that  is  how  that  is  right  now? 

A.     That  is  the  way  it  is  right  now. 

Q.  From  now  on,  unless  you  can  process  them 
and  get  them  into  channels  of  trade,  they  begin  to 
deteriorate  ? 

A.  They  begin  to  deteriorate,  and  in  the  mean- 
time the  army  is  not  going  to  have  their  birds. 

Q.  As  one  in  this  business,  with  all  of  3^our  ex- 
perience, a  member  of  the  board  and  all  of  that, 
how  do  you  look  upon  this  situation,  Mr.  Norton? 

A.  Well,  it  is  unbelievable  to  me  that  an  order 
of  that  kind,  could  possibly  come  out  where  it  set^ 
a  .minimiini  charge  that  Ave  had  to  charge  a  grower^ 
setting  up  a  i^rice  in  excess  of  what  it  cost  us  to  do 
that  job, /was. beyond  me.  I  still  can't  believe  that 
anorder  of  that  kind  could  come  out. 

;  Q.    jCan  you  tell  us  what  it  costs  you  to  do  the 
job? 

A.  :  Our  average  charge  of  the  picking  and  liaul- 
ing— we  have;  been  keeping  the  records  here  for 
some  time  and  our  average  charge  of  the  pick  and 
haul  will  run  from  24  to  26  cents  per  head. 

Q.  Have  you  computed  that  recently,  ]\[r.  Nor- 
ton? [100] 

A.  Yes,  I  have.  I  have  two  plants  that  com- 
puted it. 

Q.  :  You  gave  me  I  think  an  analysis  of  it  this: 
morning?  A.     Yes,  I  did. 
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Mr.  Skulason:  Your  Honor,  may  the  bailiff  hand 
the  witness  this,  please. 

(Paper  passed  to  the  witness.) 

Q.     What  have  you  there,  Mr.  Norton  ? 

A.     This  is  the  cost  figures  at  our  Portland  plant. 

Q,  Would  you  kindly  read  some  figures  into  the 
record  illustrating  what  you  are  claiming. 

A.  September  22  the  kill-and-haul  charge,  in- 
cluding the  dressing,  hauling,  depreciation  and  rent, 
power  and  water,  amounted  to  23.37  per  head ;  Sep- 
tember 25th  it  was  18.52  per  head;  September  26 
it  was  27.68  per  head ;  September  27th  it  was  23.19 ; 
September  28th  it  was  23.60,  on  a  definite  amount 
of  turkeys. 

Mr.  Skulason:  We  will  offer  that  in  evidence 
and  ask  that  it  be  marked,  your  Honor. 

The  Court:     Admitted. 

The  Witness:  You  have  the  McMinnville  plant 
there,  too,  if  you  want  it. 

Mr.  Cannon:  I  object  to  that  specifically  on  the 
ground  it  is  incompetent,  irrelevant  and  imma- 
terial ;  this  Court  has  no  jurisdiction ;  on  the  ground, 
even  if  the  Court  did  have  jurisdiction  I  submit 
the  validity  of  the  order  would  still  be  incompetent, 
irrelevant  and  immaterial.  [101] 

The  Court:  It  will  be  admitted,  subject  to  the 
objection. 

(The  statement  so  offered  and  received, 
headed  ''Picking  and  Hauling  Costs  at  Port- 
land", was  thereupon  marked  Plaintiff's  Ex- 
hibit 1.) 
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PLAINTIFF'S  EXHIBIT  No.  1 
PICKING  AND  HAULING  COSTS  AT  PORTLAND 

Sept.  22,  1944 

Hen   turkeys   738  .30  $221.40 

Tom   turkeys  41  .35  14.35 

779  235.75 

Dressing  labor $100.83 

Hauling  Charge  61.29 

Depreciation  &  Rent  15.00 

Power  &  Water  5.00 

$182.12     $  .2337  per  head 

Sept.  25,  1944 

Hen  turkeys  970     .30     $291.00 

Tom  turkeys  - 16     .35       5.60 

986  296.60 

Dressing  labor  $  99.36 

Hauling  charge   63.35 

Rent  &  Depreciation  15.00 

Power  &  Water 5.00 

182.71     $  .1852  per  head 

Sept.  26,  1944 

Hen  turkeys  198     .30     $  59.40 

Tom  turkeys 570     .35      199.50 

768  258.90 

Dressing  labor  $  99.37 

Hauling  charge  93.25 

Rent  &  Depreciation  15.00 

Power  &  Water  5.00 

212.62     $  .2768  per  head 
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Sept.  27,  1944 

Hen   turkeys   13  .30  $    3.90 

Tom  turkeys  795  .35  278.25 

808  282.15 

Dressing  labor $134.42 

Hauling  charge  32.96 

Eent  &  Depreciation  15.00 

Power  &  Water 5.00 

187.38     $  .2319  per  head 

Sept.  28,  1944 

Hen  turkeys  512     .30     $153.60 

Tom  turkeys  415     .35      145.25 

927  298.85 

Dressing  labor  $118.48 

Hauling  charge 80.34 

Rent  &  Depreciation  15.00 

Power  &  Water 5.00 

218.82     $  .2360  per  head 


Mr.  Skulason:  Q.  Mr.  Norton,  have  you  given 
your  time  exclusively  during  several  years  last  past 
to  this  business?  A.     Yes. 

Q.     It  has  been  your  sole  business? 

A.     That  is  all  the  business  I  have  had. 

Q.     You  have  given  study  to  it?  A.     Yes. 

Q.     Its  various  features? 

A.  I  have  been  in  it  all  the  way  through,  work- 
ing from  the  bottom  of  it  up. 
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Q.  How  long  have  you  been  on  this  National 
Board.  A.     About  a  year  and  a  half. 

Q.  Now  will  you  tell  the  Court,  if  you  can,  what 
reason,  if  any,  exists  for  changing  this  processing 
charge  from  per  head  to  a  per  pound  basis,  as  j^ou 
understand  it?     What  reason  is  there,  if  any? 

A.  Well,  I  would  not  have  any  idea  why  they 
would  wish  to  change  it  from  a  per  head  to  a  per 
pound  basis,  so  far  as  the  States  of  Oregon  and 
Washington  are  concerned.  As  you  understand, 
this  order  only  applies  to  Oregon,  Washington  and 
California.  It  is  not  a  national  order;  it  is  a  re- 
gional order.  In  the  State  of  California  the  ma- 
jority of  the  turkeys  are  bought  on  a  live  basis  and 
then  aU  [102]  through  the  States  of  Oregon  and 
Washington  they  are  on  a  dressed  weight  and  grade 
basis,  and  why  they  would  want  to  change  it  I  don 't 
know.     I  can't  imagine. 

Q.  When  this  order  came  did  you  seek  an  in- 
terpretation of  it  from  various  sources? 

A.  Yes.  I  took  it  up  with  the  local  office ;  I  took 
it  up  with  the  San  Francisco  office ;  then  I  took  it  up 
with  our  attorney  in  Washington  and  through  the 
national  office  in  Washington. 

Q.  There  is  an  attorney  for  the  OPA — let's  call 
Mm  that — in  Washington,  isn't  there? 

A.    Yes.     Mr.  Eisenberg. 

Q.     What  is  his  name  ? 

A.     Ernest  Eisenberg. 

Q.     Did  you  take  it  up  with  him? 
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A.     Yes.     We  took  it  up  with  liiin,  and  my  at- 
torney took  it  up  with  him  in  Washington. 

Q.     Wliat  is  the  name  of  your  attorney  in  Wash- 
ington? A.     Marshall  Diggs. 

Q.  And  you  did  talk  to  the  regional  office  in  San 
Francisco,  did  you? 

A.  Yes,  sir.  I  talked  to  the  regional  office  in 
San  Francisco  and  also  the  local  office. 

Q.  Did  you  get  any  relief  or  satisfaction  from 
these  talks? 

A.  I  could  not  get  any  satisfaction  at  the  local 
or  regional  offices,  or  particularly  the  regional  of- 
fice, but  in  the  Washington  offices  [103]  we  were 
put  off  a  time  or  two  due  to  the  fact  they  were  call- 
ing a  meeting  of  the  board  in  Chicago  and  we  have 
had  two  meetings  in  Chicago  since  this  order  came. 
in  and  we  have  been  continually  promised  to  get  a 
revocation  of  this  order. 

Mr.  Gannon:     I  mo^e  to  strike  that  as  heresay. 

The  Court:     The  motion  is  denied. 

Mr.  Skulason :  Q.  Was  there  a  demand  made 
on  3^ou  for  an  inspection  of  your  books  of  account? 

A.     Yes,  there  was. 

Q.    And  what  response  did  you  make  to  that? 

A.  I  told  them  that  I  had  it  up  mth  the  local 
attorney  here  and  with  the  Washington  attorney 
and  we  were  expecting  a  ruling  in  regards  to  the 
order,  and  I  asked  them  to  wait  until  we  could  get 
such  a  ruling. 

Q.  Did  you  ever  refuse  outright  to  let  the  ac- 
counts and  books  be  examined? 
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A.    No,  I  did  not. 

Q.  And  there  was  a  meeting,  was  there,  of  the 
Board  in  Chicago  on  September  9th? 

A.     There  was. 

Q.     Was  this  matter  considered  then? 

A.     Yes.     We  had  two  meetings  on  it  in  Chicago. 

Q.  Was  there  any  conclusion  reached  as  to  this 
order  G-93? 

A.  Waldo  Haldeman,  who  is  the  head  of  the 
OPA  in  Washington  of  this  particular  division,  and 
Ernest  Eisenberg  was  there,  and  also  our  [104]  at- 
torney, Marshall  Diggs,  and  three  Pacific  Coast 
wholesalers  or  processors  that  also  attended  the 
meeting,  and  the  head  of  the  OPA  office  in  Chicago 
was  also  there,  and  they  promised  that  there  would 
be  some  ruling  out  on  it  that  would  clarify  it,  as  he 
said,  by  the  time  we  got  home. 

Q.    Has  it  come? 

A.  It  hasn't,  only  in  this — there  is  a  new  ruling 
out  that  perhaps  will  clarify  it. 

Q.    What  do  you  refer  to? 

A.  They  are  going  to — I  understand,  the  last 
wire  that  I  have,  they  will  allow  the  wholesaler- 
processor  to  act  as  an  agent  for  the  grower  in  order 
to  get  around  this  particular  provision. 

Q.  Now  what  will  be  the  actual  operation  of 
that?  \ 

A.  In  that  way  we  could  be  competitive  with  the 
cooperatives  and  can  return  to  the  growers  the 
amount  that  they  are  entitled  to  under  the  order. 
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Q.     By  whom  is  that  action  being  taken  *? 

A.     By  the  Washington,  D.  C,  office. 

Q.     What  evidence  have  you  of  that"? 

A.     I  have  a  wire. 

Q.     Do  you  have  the  order?  A.     Yes. 

Q.     Will  you  produce  it,  please? 
(Witness  produced  paper.) 

Mr.  Skulason :  Mr.  Bailiff,  will  you  kindly  hand 
this  back  to  [105]  the  witness. 

Q.  Mr.  Norton,  is  that  telegram  what  you  re- 
ferred to  in  relation  to  that  recent  order? 

A.  Yes,  signed  by  Byron  Cisco.  Byron  Cisco  is 
an  associate  of  Marshall  Diggs,  and  he  received  this 
from  the  OP  A  last  night. 

Mr.  Skulason :  Your  Honor,  may  I  have  the  wit- 
ness read  it?     It  is  brief. 

The  Court:     Yes. 

Mr.  Skulason:     Q.     Read  it  please. 

The  Court:     Would  you  like  it  read? 

Mr^  Skulason :     Yes. 

A.  "OP A  permits  agent  to  sell  turkeys  to  Gov- 
ernment agencies  for  account  of  any  grower  or 
processor  at  permitted  ceiling  price  for  such  sales 
and  return  to  owner  any  amount  not  greater  than 
that  which  owner  could  himself  have  obtained.  Fee 
which  agent  may  charge  is  limited  to  that  permitted 
by  Service  Regulation  No.  165." 

Mr.  Skulason:  I  offer  that  in  evidence,  your 
Honor. 

The  Court :     It  is  admitted. 

(The  telegram  from  Byron  Cisco  to  North- 
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west  Dairy  and  Produce,  so   offered  and  re- 
ceived, was  marked  Plaintiff's  Exhibit  2.) 

PLAINTIFF'S  EXHIBIT  No.  2 

(Western  Union  Telegram) 
WUAD  250  54  Collect  —  TDW  Chevychase  Md  5 
630P  1944  Oct 

(Western  Union  Telegram) 
Northwestdairy  and  Produce: 
OPA  Permits  Agent  To  Sell  Turkeys  To  Govern- 
ment Agencies  For  Account  Of  Any  Grower  Or 
Processor  At  Permitted  Ceiling  Price  For  Such 
Sales  And  Return  To  Owner  Any  Anaount  Not 
Greater  Than  That  Which  Owner  Could  Himself 
Have  Obtained.  Fee  Which  Agent  May  Charge  Is 
Limited  To  That  Permitted  By  Service  Regulation 
#165— Byron  Cisco.  #165.408pt. 


Mr.  Skulason:  Q.  What  does  that  mean  now? 
What  is  this  service  regulation? 

A.  Service  Regulation  165,  my  understanding  is, 
is  a  regulation  governing  the  services  that  you 
charge.  It  might  be  for  grinding  [106]  grain.  It 
is  a  service  regulation.  It  is  what  you  previously 
charged  in  a  base  period. 

Q.  Did  you  show  me  a  letter  this  morning,  Mr. 
Norton,  concerning  this  matter? 

A.     Pardon? 

Q.  Did  you  show  me  a  letter  this  morning  con- 
cerning this  matter?  A.    Yes,  I  did. 
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Q.     Whom  was  that  addressed  to"? 

A.     Mr.  Perry. 

Mr.  Skulason:  Mr.  Perry  May  I  have  that  let- 
ter, please? 

(Letter  passed  by  witness  to  Mr.  Skulasem.) 

Mr.  Skulason:  That  is  a  private  letter,  your 
Honor,  which  we  don't  want  to  use  now. 

Q.  Mr.  Norton,  assuming  now  that  this  regula- 
tion is  in  force  that  you  have  been  telling-  us  about, 
where  does  that  leave  you  as  a  processor  and  whole- 
saler and  dealer  in  turkeys,  in  what  position? 

A.  In  a  position  of  charging  the  growers  more 
than  we  should  charge  for  the  dressing  of  his 
turkeys. 

Q.  But  if  you  are  allowed  to  return  the  ex- 
cess  

A.  rf  we  are  allowed  to  return  the  excess  we 
will  be  on  a  footing  with  anyone  else.  We  will  be 
on  the  same  basis  as  the  cooperative  and  anyone 
else.  We  will  be  right  back  to  where  we  were  be- 
fore this  order  came  out,  before  G-93  here  ever  came 
into  existence. 

Q.  And  would  that  be,  from  your  standpoint, 
fairly  satisfactory  and  practical?  [107] 

A.  This  particular  order,  the  order  that  is  out 
now,  pertains  only  to  sales  to  the  Government  and, 
as  you  know,  there  is  an  embargo  on  now.  We 
can't  sell  to  anyone  else.  So  it  would  answer  the 
purpose  at  the  present  time,  and  after  the  embargo 
is  lifted,  which  will  be  some  time  yet — I  understand 
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the  embargo  will  not  be  lifted  until  Xovember  5th,  ' 
and  before  it  is  lifted,  at  that  time  we  must  commit 
ourselves  as  to  how  many  turkeys  we  will  give  the 
Government  before  they  will  lift  the  embargo  for 
ci^dlian  trade  for  Thanksgiving.  The  Government 
wants  sixty  million  pounds  and  they  want  them  now. 

Q.  Notwithstanding  this  new  order,  are  you  still 
complaining  about  G-93?  A.     I  am. 

Q.     Why? 

A.  Merely  because  we  have  to  stay  by  our  usual 
practices  in  the  territory  here  of  handling  the 
turkeys  for  the  growers  and  charging  them  on  a  per 
head  basis.  This  is  a  temporary  measure  here  that 
is  coming  ujd  now  of  handling  the  turkeys  for  the 
Government.  What  will  it  be  after  the  Govern- 
ment is  through? 

Q.  Suppose  this  order  G-93  should  have  been 
held  to  have  been  operative  from  May  8th  to  the 
time  of  the  issuance  of  this  order,  would  you  still 
be  in  jeopardy?  A.     Yes. 

Q.     Why? 

A.  Because  we  have  charged  30  cents  for  picking 
and  hauling  hens  [108]  and  35  cents  for  picking  and 
hauling  toms,  which  they  say  is  in  violation. 

The  Court:     What  will  be  the  penalty? 

Mr.  Skulason:  Yes.  What  will  be  the  penalty, 
Mr.  Norton? 

A.  According  to  the  information  they  give  out 
it  will  be  a  three-f or-one ;  they  could  assess  a  three 
times  penalty.  On  that  basis  it  could  be  three  times 
the  difference  between  the  30  cents — it  would  be 
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tliroo  times  22V1'  cents,  wliich  would  f)('  H7|/o  cents 
a  liead  for  eA^ery  turkey  we  dress,  and  in  the  case 
j  of  toms  it  would  be  more. 

The  Court :     I  don 't  understand  that. 

Mr.  Skulason:  No.  I  will  have  him  explain 
that. 

Q.  What  you  fear,  what  you  are  apx)rehonsive 
about,  is  that  you  may  be  called  on  to  pa}^  dam- 
ages? 

The  Court:  If  you  charge  more  than  tlie  order 
or  regulation  you  may  be  penalized  three  times.  If 
you  charge  less  what  is  the  penalty? 

A.     They  claim  it  is  the  same. 

The  Court:     He  says  it  is  the  same. 

The  Witness :  The  OPA  says  this  is  a  minimum 
law. 

Mr.  Cannon:  I  move  to  strike  that,  your  Honor, 
as  heresay. 

The  Witness:     We  have  the  evidence,  do  we  not? 

Mr.  Skulason:  I  will  see  if  I  can't  ehieidate  that 
some,  your  Honor. 

The  Court:  Let  me  ask  you  lawyers;  you  have 
got  to  be  [109]  specialists  now,  you  and  Mr.  Hen- 
derson, in  OPA  cases:  Do  you  know  anything  in 
the  law  that  says  there  may  be  a  charge  of  three 
times  the  amount  less  than  the  prescribed  mini- 
mum? 

Mr.  Henderson:  No,  your  Honor,  but  I  know 
nothing  in  the  law  that  says  they  may  fix  a  minimum 
price,  and  if  they  do  it 
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The  Court :  One  thing  at  a  time.  The  only  thing 
that  has  ever  been  cited  to  me  in  any  case  I  hsixe 
heard  is  the  few  sentences  in  the  Price  Control  Act 
which  say  where  anybody  charges  more  than  the 
maximum  allowable  he  may  be  subjected,  in  the  dis-  1 
cretion  of  the  Administrator,  to  a  suit  for  three 
times  the  amount  of  the  overcharge. 

Mr.  Henderson:     That  is  right. 

The  Court:     Is  there  anything  else  in  the  law? 

Mr.  Henderson:  Not  that  I  know  of,  your 
Honor. 

The  Court:  Now  then,  somebody  has  told  him 
that  he  could  be  penalized  for  charging  less  than 
the  prescribed  minimum — that  he  can  be  penalized 
three  times.  If  that  is  in  documentary  form  let's 
see  that  first.  He  says  it  is  something  somebody 
has  told  him. 

Mr.  Henderson :  You  can  see  what  his  apprehen- 
sion is  based  on.  If  he  sees  they  have  made  a  regu- 
lation that  relates  to  a  minimum  charge  and  that 
is  not  provided  for  by  the  law,  I  assume  he  has  the 
right  to  assume  they  may  do  anything. 

The  Court:  He  says  it  is  not  an  assumption. 
He  says  somebody  told  him.  Now  if  it  is  in  writing 
let's  see  it. 

Mr.  Skulason:  Q.  Now  did  you  say  somebody 
told  you  that?  [110] 

A.  The  interpretation  of  G-93  says  that  it  is  a 
violation  of  the  law  if  you  charge  less  than  that 
price  and  it  is  a  violation  of  the  Price  Control  Act 
if  you  charge  more. 


N.W.  Poultry  dc  Dairy  Prod.  Co.,  et  ah  143 

(Testimony  of  C.  W.  Noi-ton.) 

Q,  In  other  words,  you  must  charge  just  so 
much? 

A.  You  must  charge  just  so  much,  according 
to  the  interpretation  of  the  order. 

The  Court:  All  right.  You  still  haven't  made 
any  progress. 

Mr.  Skulason:     As  to  the  consequences  to  him? 

The  Court:     Right. 

Mr.  Skulason:  Yes.  Now  then,  we  have  been — 
let  me  get  from  him  clearly  what  he  has  in  mind, 
your  Honor. 

Q.  You  say  you  are  apprehensive  of  certain  con- 
sequences if  this  order  G-93  is  sustaineed  as  a  valid 
regulation,  Mr.  Norton,  and  I  think  you  said  you 
were  afraid  you  might  be  charged  three  times  if 
you  charge  more  than  the  maximum  price.  Now 
what  else,  if  anything,  have  you  in  mind  as  to  the 
consequences  to  your  business? 

Tlie  Court:     Three  times  the  minimum? 

Mr.   Skulason:     Three  times  the  minimum,  yes. 

A.  The  law  sets  up,  as  I  understand  the  law  it 
sets  up  a  penalty  for  a  violation  of  the  law,  and  if 
it  is  a  violation  of  the  law  and  there  is  a  penalty 
set  up,  the  natural  interpretation  would  be  if  j^ou 
violated  it  below  you  would  be  in  violation;  if  it  is 
a  minimum  law  you  would  be  in  violation  below  as 
well  as  you  would  be  in  violation  if  you  are  above. 

Mr.  Skulason:  If  the  Court  please,  we  are  clear 
on  the  [111]  interpretation  placed  on  G-93  by  Ex- 
hibit B,  are  we  not?     I  pleaded  that  and  I  want  to 
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be  sure  the  Court  gets  our  points  there.  If  we  may 
look  at  Exhibit  B,  the  last  paragraph  in  Exhibit 
B — and  of  course  your  Honor  is  familiar  with  the 
general  provisions  of  the  Act  as  to  penalties  and 
punishment,  and  here  is  what  this  respondent  is  up 
against.     This  is  the  interpretation. 

The  Court:     Where  are  you  reading  now? 

Mr.  Skulason:  On  Page  1  of  Exhibit  B,  the  last 
paragraph.  We  have  considered  it  and  let's  get 
it  firmly  in  our  mind ;  and  this  is  what  we  claim  is 
utterly  unauthorized  and  utterly  unreasonable: 

^'The  above  prices  are  the  only  prices" — and  they 
underscore  the  word  "only" — ''which  may  be 
charged  for  processing  services.  Any  charge  of 
less  than  the  prices  fixed  in  this  order  will  be  con- 
sidered an  attempt  to  evade  Revised  Maximum 
Price  Regulation  269.  Charges  of  more  than  those 
prices  would  be  in  outright  violation  of  this  order." 

Of  course  the  consequences  of  violation  are  pre- 
scribed in  the  Act.  Whether  that  can  be  reduced 
to  an  estimate  in  dollars  and  cents  the  penalties 
are  there,  imprisonment  and  fine,  if  he  does  not 
charge  precisely  these  prices. 

The  Court:  Well,  let's  talk  lawyer  talk  now.  I 
understand  he  is  talking  businessman's  talk.  This 
is  on  the  OPA  basis.  I  can  understand  about  a  fine 
and  imprisonment,  and  I  can  understand  about  ad- 
ministrative suspension  order,  but  he  is  saying  that 
he  thinks  he  is  up  against  some  penalties  and  dam- 
ages, three  times  [112]  something  he  thinks  he  is 
up  against. 
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Mr.  Skulason:  Well,  J  suppose  he  would  be. 
If  lie  exceeded  the  maximum  price  of  course  he 
would  be  on  that. 

The  Court:     We  can  agree  to  that. 

Mr.  Skulason:  They  fix  a  price  now  and  if  he 
exceed  it  then  of  course  the  penalties  come  in. 

The  Court:     Yes,  but  he  is  charging  less. 

Mr.  Skulason:  Well,  what  they  have  recited 
here,  your  Honor,  is  unknown  to  the  law,  so  far  as 
penalties  are  concerned — so  far  as  penalties,  either 
double  or  treble,  are  concerned.  There  is  not  in 
the  law,  so  far  as  I  know,  anything  about  a  mini- 
mum price  and  the  consequences  of  violating  a 
minimum  price  fixed. 

The  Court :     That  is  why  I  asked. 

Mr.  Skulason:  Isn't  that  the  way  you  under- 
stand it,  Mr.  Henderson? 

Mr.  Henderson:     Yes. 

The  Court:  So,  so  far  as  you  are  advised  as  his 
counsel,  you  are  in  a  position  now  to  reassure  Mr. 
Norton  as  to  this  thing,  that  as  far  as  you  know  he 
would  not  be  subject  to  treble  penalty  surely*? 

Mr.  Skulason:     He  might  go  to  jail,  be  fined. 

The  Court :  I  know  how  businessmen  are.  They 
take  chances  on  jail  oftentimes  when  they  don't  like 
to  lose  money.  What  was  troubling  him  a  moment 
ago  was  this  treble  penalty. 

Mr.  Skulason :     Yes ;  I  know  he  had  that  in  mind. 

The  Court:  Our  discussion  now  has  developed, 
so  far  as  you  and  [113]  Mr.  Henderson  are  at  pres- 
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ent  advised — I  won't  say  it   is  your  position — he 

could  not  be  subject  to  the  treble  penalty  for  doing 

what  the  OPA  requires,  for  charging  less  than  they 

prescribe. 

Mr.  Skulason:  Yes.  If  he  charged  more,  of 
course  that  would  come  in. 

Q.  Now  there  is  a  classification  of  turkeys  as 
loose  and  boxed.  In  actual  practical  operation 
what  does  that  mean*? 

A.  Well,  there  are  two  different — there  are  two 
separate  and  distinct  items.  Kill  and  haul  is  the 
process  of  removing  the  feathers,  and  so  forth.  The 
loose  turkeys,  it  is  the  handling  of  turkeys  m  loose 
form.  Boxed,  of  course,  is  handling  turkeys  in 
boxed  form.  All  Government  turkeys  must  be 
boxed  and  there  are  certain  price  regulations  set 
up  foil  boxed  turkeys  and  for  loose  turkeys  in  a 
wholesale  way. 

Q.  Mr.  Norton,  if  you  were  to  operate  un- 
der; it     ■ 

The  Court:     Loose  means  unboxed? 

A.     That .  is  right. 

The  Court:     Unboxed? 

A.     Unboxed;  loose. 

Mr.  Skulason:     Yes,  unboxed. 

Q.  If  you  were  to  operate  under  it  would  it  have 
any  effect  upon  the  regular  ordinary  control  and 
practice  of  your  business? 

A.     I  am  not  quite  clear  on  the  question. 

Mr.  Skulason:     Read  that  to  him. 

The  Court:     He  has  answered  that.    [114] 
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Mr.  Skulason:  Q.  Meaning  it  would  disrupt 
and  disorganize  your  business,  would  if? 

A.     That  is  correct. 

Q.  Now  then,  there  came  out  one  more  order — 
apparently  in  the  making  of  orders  there  is  no  end 
— known  as  G-3,  didn't  there? 

A.     Original  order  G-3. 

Q.  G-3,  and  it  seems  that  came  out  on  the  30th 
of  August,  last  August.  Tell  the  Court  now  what 
that  provided  from  your  practical  point  of  view. 

A.  Well,  in  the  national  order,  M.P.R.  269,  it 
sets  out  a  definition  of  wholesaler;  it  sets  out  a 
definition  of  a  processor,  and  so  forth,  covering  the 
United  States.  There  was  one  exception  on  the  na- 
tional order — well,  there  is  one  or  two  exceptions, 
and  one  exception  in  the  national  order  was  in  the 
description  where  the  destination  was  quite  great, 
that  we  be  allowed  200  miles  in  which  to  operate 
and  still  operate  as  a  wholesaler.  It  also  gave  us 
a  list  of  accounts  that  could  be  sold  to  and  still  be 
classed  as  a  wholesaler. 

Q.     You  mean  that  was  the  situation  before  this? 

A.  Why,  that  is  the  national  order.  The  re- 
gional order  came  out  and  cut  the  destination  from 
200  miles  to  100  miles  in  which  we  could  operate. 
It  cut  down  to  the  amount — I  mean,  the  number  of 
accounts  that  we  could  sell  to  and  still  be  classed  as 
a  wholesaler,  and  if  for  any  reason  they  found  that 
they  could  change  our  status  to  a  processor  from 
a  wholesaler  it  would  take  away  [115]  the  markup. 
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The  markup  as  a  wholesaler  is  a  cent  and  a  half  a 
pound  for  civilian  trade  and  in  the  case  of  the  Gov- 
ernments it  is  a  cent  a  pound.  However,  in  case 
of  the  Government  either  a  processor  or  wholesaler 
can  get  the  same  price.  In  the  case  of  sale  to  the 
civilian  trade  your  cent  and  a  half  markuj)  would 
be  taken  away,  provided  you  could  be  classed  as  a 
processor.  That  cent  and  a  half  naturally  would 
have  to  come  out  of  the  grower  now,  because  we 
allow  a  cent  and  a  half  to  operate  on  and  if  that  was 
taken  away,  if  we  continue  to  operate  we  would 
have  to  pass  it  back  to  the  grower. 

Q.  And  the  grower  probably  would  not  like 
that? 

A.  Growers  don't  like  it,  of  course.  They 
wouldn  't. 

Q.  What  is  the  effect  of  this  reduction  in  tlie 
radius  from  200  to  100  miles  f 

A.  Well,  out  here  100  miles  is  not  very  far.  We 
can't  even  service  the  Coast  area  of  Hoquiam,  or 
any  of  that  district  up  through  there,  and  caift 
serve  a  lot  of  the  trade  we  have  been  in  the  practice 
of  serving  in  the  past. 

Q.  Did  you  complain  and  protest  against  this 
order  ? 

A.  We  called  a  meeting  a  week  before  the  order 
was  to  go  into  effect  and  asked  for  recommenda- 
tions or  criticisms — a  meeting  of  dealers;  also  there 
were  some  growers  present.  We  made  our  recom- 
mendations and  made  our  criticisms,  and  when  the 
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order  came  out  it  was  verbatim  to  what  it  was  when 

we  first  looked  at  it. 

Q.  When  you  speak  of  this  meeting,  by  whom 
was  that  attended?  [116] 

A.  It  was  called  at  the  OPA  office  and  attended 
by  the  dealers  here  in  the  city  and  some  growers 
out  in  the  county. 

Q.     How  many  about? 

A.  Oh,  there  was  twelve,  fifteen  at  that  meeting. 
There  was  also  a  growers'  meeting  held.  I  think 
there  were  about  seventy-five  at  the  growers' 
meeting. 

Q.  Yes;  representing  about  how  many  people  in 
the  trade? 

A.  The  growers'  meeting  represented  about  300,- 
000  head  of  turkeys,  the  way  I  understood  it. 

Q.  And  you  caUed  attention  to  this  very  criti- 
cism you  are  making  now? 

A.     That  is  correct. 

Q.     And  got  no  relief? 

A.  No,  we  haven't.  We  didn't  get  any  relief. 
However,  the  local  office  sent  a  list  of  the  recom- 
mendations and  criticisms  to  the  regional  office. 

Q.  By  the  way,  reverting  to  the  demand  on  you 
for  the  accounts  and  books,  you  may  state  whether 
or  not  you  have  endeavored  to  act  in  good  faith 
throughout  all  these  proceedings? 

A.  Well,  we  have  worked  as  close  as  we  pos- 
sibly could  with  the  local  OPA  offices  here,  and  we 
have  tried  to  interpret  these  different  regulations 
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that  have  come   out.     We   have   been   on   friendly 

terms  so  far  as  the  local  OPA  office  is  concerned. 

Mr.  Cannon:  I  move  to  strike  that  as  a  legal 
opinion  of  the  witness.  [117] 

The  Court :  Motion  denied.  Miss  Gallagher  said 
the  same  thing  the  other  day. 

Mr.  Cannon:     I  beg  pardon? 

The  Court:  Miss  Gallagher  said  the  same  thing 
the  other  day,  if  I  understood  her. 

Mr.  Skulason :  Q.  How  long  have  you  been  on 
the  JBoard? 

A.  About  a  year  and  a  half.  That  is,  the  Na- 
tional, Board? 

Q.     Yes.  A.     About  a  year  and  a  half. 

Qv  And  state  whether  or  not  you  have  tried  in 
every  way  to  cooperate  with  the  authorities  ? 

A^  ,  Well,  WQ  held  joint  meetings,  that  is  the  same 
Board  held  joint  meetings  with  the  OPA  and  War 
Food  Administration.  Part  of  the  time  they  were 
held  in  Washington,  D.  C,  and  part  of  the  time  in 
Chicago. 

Mr,  Cannon:     The  same  objection. 

The, Court:     The  same  ruling. 

Mr.  Skulason.  Q.  Have  you  tried  to  help  in- 
stead of  hinder  in  all  of  these  matters  of  furnishing 
food  to  the  military  forces'? 

A.  That  is  right.  We  are  licensed  ojjerators  to 
handle  both  turkeys  and  poultry  so  far  as  the 
armed  forces  are  concerned. 

Q.  You  are  in  thorough  sympathy  with  what  is 
attemj)ted  to  be  done A.     I  am. 


N.W.  Poultry  &  Dairy  Prod.  Co.,  et  al.  151 

(Testimony  of  C.  W.  Norton.) 

Q. to  advance  the  war  effort  *? 

A.     I  am.   [118] 

Q.  Now  there  came  still  another  order,  I  believe 
— yes — there  came  an  amendment  to  G-93,  didn't 
there?  A.     Yes. 

Q.  On  September  19th,  1944.  Will  yon  explain 
to  the  Court  the  practical  operation  of  that  ? 

A.  Well,  in  practical  operation  it  is  a  continua- 
tion of  the  original  order.  The  only  difference  that 
it  makes,  it  sets  up — it  has  cut  the  margin  of  loose 
dress  from  3%  on  hens  to  2.8,  and  from  3  cents  on 
toms  to  2.8.  It  may  have  for  both  the  same  effect 
as  for  the  services  on  the  loose  basis. 

Q.  It  does  away  with  the  per  head  charge, 
does  it? 

A.     It  does  away  with  the  per  head  charge. 

Q.  And  for  the  pick  and  haul  it  places  tha1^^  on 
a  basis  of  2.8  cents  a  pound? 

A.     For  both  hens  and  toms. 

Q.  It  doesn't  make  any  change  in  the  loose 
charge  ? 

A.  No;  for  "loose"  charge  it  is  designated  2.8 
on  the  loose  basis.  It  has  taken  out  the  original 
category  for  haul,  kill  and  haul,  on  the  basis  of  the 
original  order.     That  has  been  taken  out. 

Q.    Has  that  helped  any? 

A.     That  has  not  helped  a  bit. 

Q.     Explain  why. 

A.  As  an  illustration,  2.8  on  toms  against  3  is 
only  one-fifth  of  a  cent  difference,  which  is  actually 
not  helping  any.     So  far  as  the  torn  price  is  con- 
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cerned  we  are  still  way  too  high  on  the  ser^dce  [119] 
charge.  We  are  still  way  too  high  on  the  service 
charge  on  hens.  It  is  just  lessened.  It  is  a  small 
fraction  less  than  the  other  but  it  is  a  duplication 
of  the  original  order. 

Q.  And  there  is  still  discrimination  in  favor  of 
the  cooperatives? 

A.  Yes.  There  is  no  attempt  made  to  regulate 
the  cooperatives  in  regard  to  patronage  dividend — 
paying  a  patronage  dividend. 

Mr,  Skulason :  May  I  ask  you  one  question,  your 
Honor?  This  is  something  that  the  witness  knows 
more  about  than  we  lawyers,  I  think,  any  of  us. 

Q.  Is  there  some  feature  connected  with  this 
that  I  have  omitted  asking  you  about,  Mr.  Norton, 
that  you  would  like  to  explain  to  the  Court? 

A.  I  would  like  to  explain  one  thing.  In  talking 
to  Washington  yesterday  in  connection  with  this 
order  that  came  out  today  allowing  us  to  act  as  an 
agent,  it  is  contemplated  by  the  Washington  office 
to  allow  us  to  return  to  the  growers  on  an  equal 
basis  with  the  patronage  di\ddend.  That  was  taken 
up  when  we  were  in  Chicago  and  my  understanding 
is  that  within  a  few  days  we  will  be  permitted  to 
refund  to  the  growers  on  a  patronage  dividend  so 
that  we  can  be  competitors,  owing  to  the  serious- 
ness of  the  turkey  situation. 

Mr.  Cannon:     I  move  to  strike  that  as  hearsay. 

The  Court:     The  motion  is  denied. 

Mr.  Cannon:     Exception. 
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Mr.  Skulason:  Q.  That  is  what  you  explained 
somewhat  before.  Now  is  there  any  other  feature 
I  havenl'  brought  to  your  attention?  [120] 

A.  Well,  the  onl}^  thing,  in  regards  to  this  order 
we  have  been  operating  as  we  have  for  a  period  of 
better  than  twelve  years  and  charging  the  growers 
in  one  way  and  to  go  back  is  certainly  the  wrong 
direction.  We  have  been  buying  these  turkeys  on 
a  dressed  weight  and  grade  and  the  majority  of 
them  have  been  bought  under  Government  grades, 
and  we  have  built  the  turkey  industry  up  in  the 
state  to  the  point  where  it  is  the  fourth  state  in 
the  Union,  so  far  as  the  production  of  turkeys  is 
concerned,  and  certainly  the  gi^ower  is  entitled  ^o 
all  that  his  efforts  will  bring  and  we  don't  need 
that  extra  money  for  processing  and  T  can't  see 
why  we  should  not  be  continued  to  operate  as  we 
have  in  the  past. 

Q.  In  going  to  the  grower  now  to  buy  his  turkeys 
you  of  course  would  have  to  disclose  to  him  what 
your  processing  charge  would  be  under  this  order? 

A.     That  is  right. 

Q.     And  the  reaction  of  the  grower  is  w^hat? 

A.  Well,  the  reaction  of  the  grower  is  that  by 
us  charging  the  30  and  35  cents,  they  have,  in  a 
number  of  cases  the  OPA  has  contacted  them  direct 
and  told  them  that  they  would  be  in  violation  the 
same  as  we  if  they  accepted  the  service  charge  for 
less  than  what  the  order  prescribed,  and  at  the  pres- 
ent time  the  growers  are  afraid  to  sell  the  turkeys. 
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They  are  afraid  that  they  will  be  penalized.  Onr 
poultry  is  down  at  the  present  time.  We  are  not 
dressing  simply  because  the  growers  don't  know 
what  to  do.  They  have  been  warned.  They  have 
been  contacted  in  the  country  and  [321]  have  been 
warned  that  they  will  be  penalized  if  they  sell  to  us. 

Q.  What  evidence  have  you  of  that,  that  they 
have  been  warned? 

A.     We  have  letters  to  that  effect. 

Q.     Have  a  witness  here  in  this  courtroom  ? 

A.  .  We  have  a  vritness  in  the  courtroom,  yes. 

Q.  And  the  damage  to  your  business  as  a  con- 
sequence of  this,  can  you  calculate  it?  Is  it  sus- 
ceptible of  computation? 

A.  Well,  it  will  be  pretty  hard  to  calculate  in 
this  respect.  Everyone  is  interested  in  tlie  order, 
from  the  bankers  that  are  financing  turkeys.  They 
are  interested  in  the  order.  The  county  agents  that 
are  helping  feed  these  turkeys  are  interested  in  it. 
The  fe^d  dealers  are  interested.  Incidentally  we 
manufacture  and  sell  feed  to  growers.  We  also  help 
finance  turkeys.  And  this  all  depends  on  what  the 
grower  gets  for  his  birds.  Any  little  cost  of  a  cent 
and  a  half  a  pound  means  whether  the  grower  loses 
or  whether  he  don't. 

Q,  Generally  speaking,  the  effect  on  your  busi- 
ness would  be  what  ? 

A.  It  would  naturally  cut  the  production.  It 
w^ould  take  the  turkeys  out  of  our  hands.  We  have 
seven ,  plants  built  up  for  thi s  kind  of  business, ;  and 
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certainly  the  growers,  as  soon  as  they  can  get  ma- 
terial to  build  plants  of  their  own,  will  not  pay  that 
kind  of  money  to  get  somebody  to  dress  them  for 
them. 

Q.  And  you  say  the  turkey  business  is  the  major 
portion  of  your  business? 

A.     It  is  fully  half .  [122] 

Mr.  Skulason:     You  may  cross  examine. 

Mr.  Cannon:  For  the  purpose  of  the  record  I 
renew  my  motion  to  strike  all  of  Mr.  Norton's  testi- 
mony from  the  record  on  the  ground  it  is  incom- 
petent, irrelevant  and  immaterial,  the  Court  not 
having  jurisdiction  to  pass  upon  the  validity  of  the 
regulation  and  order  under  the  exclusive  jurisdic- 
tion provision,  and  also  on  the  ground  that  the 
plaintiff  herein  has  not  exhausted  its  administra- 
tive remedy. 

The  Court:     The  motion  is  provisionally  denied. 

Mr.  Cannon:     Note  an  exception. 

Cross  Examination 
By  Mr.  Cannon: 

Q.  Now  Mr.  Norton,  I  have  just  one  question  I 
would  like  to  clear  up,  although  I  am  not  going  into 
the  validity.  You  have  got  a  complaint  which  has 
been  filed  by  you  in  the  case  of — in  other  words, 
this  complaint  in  equity  which  was  tiled  on  your 
behalf.  You  are  familiar  with  that  complaint,  I 
take  it? 

A.     I  have  read  it,  yes.     I  couldn't  quote  it. 

Q.     I  don't  mean  that. 
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A.     I  am  familiar  with  it. 

Q.  You  read  it  over  to  see  if  any  portion  of  it 
was  not  correct  before  it  was  filed'? 

A.     That  is  correct. 

Q.  When  you  read  it  over  there  was  nothing  in 
there  which  you  thought  was  not  correct?  [123] 

A.     That  is  right. 

Q.  Now  I  refer  j^our  attention,  Mr.  Norton,  to 
Paragraph  XVII,  Roman  Numerals  on  page  7, 
which  I  will  read  to  you.  It  reads,  "The  plaintiff", 
that  is  you,  ''has  in  good  faith  complied  with  the 
Emergency  Price  Control  Act  and  with  the  regula- 
tions issued  thereunder  until  the  issuance  of  said 
order.  Exhibit  'A',''  and  Exhibit  A  is 

A.     What  paragraph  was  that  again,  please? 

Q.     That  is  Paragraph  XVII  on  page  7. 

A.     Seventeen  on  seven? 

Q.  "The  Plaintiff  has  in  good  faith  complied 
with  the  Emergency  Price  Control  Act  and  with 
the  regulations  issued  thereunder  until  the  issuance 
of  said  order,  Exhibit  'A',  and  since  then  has  fol- 
lowed the  practices  theretofore  established  under 
said  Act  and  regulations  without  change."  Now 
I  will  ask  you  under  that,  Mr.  Norton,  do  you  mean 
that  since  Exhibit  A  has  come  out  that  you  did  not 
change  your  practices  insofar  as  your  payments 
and  charges  were  concerned  but  continued  to  charge 
the  same  prices  and  pay  the  same  charges  that  you 
did  heretofore?     Is  that  what  you  mean  by  that? 

A.     No.     That  went  up  at  the  time  that  this  order 
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came  out. 

Mr.  Cannon:  Please  just  answer  the  question 
*'Yes"  or  "No"  first;  then  you  can  explain  it. 

The  Witness:  Will  you  put  the  question  again, 
please? 

Mr.  Cannon:  Will  3^ou  read  the  question  again, 
please,  Mr.  Reporter.  [124] 

(The  last  question  was  read.) 

A.     We  have  continued  to 

Mr.  Cannon:     Now  "Yes"  or  "No"  to  that. 

Mr.  Skulason:  I  submit  that  the  witness  may 
answer,  your  Honor. 

Mr.  Cannon :  I  submit  the  witness  may  first  an- 
swer "Yes"  or  "No",  then  explain  his  answer. 

The  Court:  Gentlemen,  this  is  the  way  we  all 
used  to  wrangle  the  first  ,year  we  began  to  practice. 
I  don't  care  whether  he  answer  "Yes"  or  "No",  or 
tells  it  his  own  way.  I  have  got  about  an  hour  here 
to  try  to  learn  something  about  this  comj)licated 
case,  and  the  little  niceties  we  have  no  way  for. 
Can  you  answer  that  "Yes"  or  "No"? 

A.     I  am  afraid  not. 

The  Court:     Do  you  understand  the  question? 

A.     I  think  that  I  do,  and  yet 

The  Court:  How  do  you  understand  the  ques- 
tion? 

A.  Well,  my  answer  would  be  this:  That  we 
have  continued  to  buy  and  dress  turkeys  on  a  per 
head  basis  and  charge  the  growers  on  the  per  head 
basis  for  picking  and  hauling. 
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Mr.  Cannon:  Q.  Well  then,  respecting  what 
you  have  said,  as  I  understand  it  you  have  con- 
tinued your  practices  and  charges  that  were  in  effect 
prior  to  the  issuance  of  Exhibit  A,  the  order  which 
is  Exhibit  A  ? 

A.     Exhibit  A— is  that  the  G-93  order? 

Mr.  Skulason:     That  is  the  G-93. 

The  Court :  You  haven 't  observed  G-93,  in  other 
words?  [125] 

A.     We  haven't  observed  G-93. 

Mr.  Cannon:  Q.  In  connection  with  the  request 
for  your  records,  as  I  understand  it  from  your  testi- 
money  the  investigator  of  the  Office  of  Price  Ad- 
ministration did  come  to  you  and  request  to  see 
your  books  and  records  which  were  required  to  be 
kept  by  the  order  in  question,  and  also  served  you 
with  an  administrative  inspection  requirement 
which  directed  you  to  permit  the  examination  and 
copying  of  those  records;  that  is  correct,  is  it  not? 

A.  We  were  served  two  papers,  two  of  the  re- 
quests. The  first  one  was  signed  by  McDannell 
Brown,  I  believe  was  the  name  here,  and  the  last 

The  Court:     You  admit  that,  don't  you? 

Mr.  Skulason:     Yes. 

The  Court :     That  is  admitted. 

Mr.  Skulason:  There  is  only  one  feature  there. 
There  wasn't  any  service  really  ever  made.  The 
papers  were  left  there  and  we  made  no  point  on  it. 
We  came  into  court  on  the  theory  demand  had  been 
made. 
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The  Court:     Service  it  is  admitted  was  made. 

Mr.  Cannon :  Q.  Then  there  was  another  in- 
spection requirement  served  upon  you  signed  by 
Chester  Bowles;  that  is  correct,  is  it  not? 

A.     That  is  correct. 

Q.  Now  did  you,  or  did  yon  not,  turn  over  the 
records  to  the  investigator  pursuant  to  that  inspec- 
tion requirement?  [126] 

Mr.  Skuhison :     Your  Honor,  we  did  not. 

Mr.  Cannon :     J  ust  a  minute. 

Mr.  Skulason :     Pardon  me. 

Mr.  Cannon :  I  thinlv  it  is  fair  to  ask  the  wit- 
ness. 

The  Court:  Why  do  you  have  to  ask  him? 
Counsel  admits  he  didn't. 

Mr.  Cannon:  First  he  says  he  did  not  refuse  to 
let  them  see  the  records,  if  the  Reporter  will  read  it. 

The  Court:  Don't  read  that.  Did  you  say  at 
any  time  this  afternoon — did  you  deny  at  any  time 
this  afternoon  that  you  refused — I  have  got  a  double 
negative  there.  Did  you  ever  let  these  people  see 
your  records? 

A.     I  never  let  them  see  them. 

The  Court:  No.  You  declined  to  let  them  see 
them? 

A.  No.  I  asked  for  time  until  I  could  get  an 
interpretation  of  this  order,  either  from  the  local 
office  or  the  Washingi:on,  D.  C,  office,  because  we 
were  in  communication  with  that  office  every  day. 

The  Court:  But  anyhow^  you  didn't  let  them  see 
your  records?  A.     That  is  correct. 


160  Chester  Bowles  vs. 

(Testimony  of  C.  W.  Norton.) 

Mr.  Skulason:     We  have  said  that  all  the  time. 

Mr.  Cannon:  Q.  Now  so  also  there  could  be 
no  question  about  it,  we  are  all  here  in  court  to- 
gether, Mr.  Norton,  if  there  is  any  question  that  a 
demand  was  ever  made  upon  you — and  I  take  it  | 
now  from  the  statements  of  your  counsel  there  is 
no  question  there  [127]  was  a  demand  made  upon 
you  for  the  production  of  your  records,  and  there 
is  no  question  that  up  to  this  time  you  have  not  per- 
mitted an  inspection  of  your  records  required  to  be 
kept  by  the  regulation  by  any  agency  of  the  Office 
of  Price  Administration;  is  that  correct? 

Mr.  Henderson:  He  is  asking  for  a  legal  con- 
clusion. The  man  has  stated  the  facts,  if  the  Court 
please,  whatever  they  constitute. 

The  Court:  I  find  he  has  declined  to  let  them 
see  the  records. 

Mr.  Henderson:     That  is  correct. 

Mr.  Cannon:     That  is  all. 
(Witness  excused.) 

The  Court:  Now  you  have  some  testimony  that 
is  cumulative,  I  imagine? 

Mr.  Skulason :  Well,  I  have  something  that  is  in 
just  a  little  bit  different  category  with  one  witness. 

The  Court:  Put  it  off  for  the  time  being.  I 
want  to  go  over  to  your  proceeding  to  require  this 
man  to  let  you  see  his  records.  You  have  a  pro- 
ceeding here.  Miss  Gallagher. 

Miss  Gallagher:     Yes,  your  Honor. 


N.W,  Poultry  d  Dairy  Prod.  Co.,  et  al.  161 

The  Court:  Now  I  want  your  side  of  this  where 
you  are  invoking  my  discretion  to  let  you  make 
i  your  inspection.  You  haven 't  taken  part  in  the 
other  proceedings  hecause  you  didn't  concede  juris- 
diction in  the  other  proceeding? 

Miss  Gallagher:     That  is  correct.  [128] 

The  Court :  Now  you  are  the  moving  party  here. 
You  are  invoking  my  discretion. 

Miss  Gallagher:  It  is  under  section  202  (a), 
(b)  and  (e)  of  the  act,  the  ones  to  which  I  referred 
'  the  other  day.  Section  (b)  provides  that  "The  Ad- 
ministrator is  further  authorized,  by  regulation  or 
I  order,  to  require  any  person  who  is  engaged  in  the 
business  of  dealing  with  any  commodity,  to  furnish 
any  such  information  under  oath  or  affirmation  or 
otherwise,  to  make  any  keep  records  and  other  docu- 
ments, and  to  make  reports,  and  he  may  require  any 
such  person  to  permit  the  inspection  and  copying 
of  records  and  other  documents,  the  inspection  of 
inventories,  and  the  inspection  of  defense-area 
housing  accommodations. ' ' 

To  carry  out  the  provisions  of  section  (b),  sec- 
tion (e)  requires  that  "In  case  of  contumacy  by, 
or  refusal  to  obey  a  subpoena  served  upon,  any  per- 
son referred  to  in  subsection  (c)" — later  language 
carries  the  same  reference  to  subsection  (b)  which 
I  have  just  read  to  you — "the  district  court  for  any 
district  in  which  su(*h  person  is  found  or  resides  or 
transacts  business,  upon  application  by  the  Ad- 
ministrator, shall  have  jurisdiction  to  issue  an  order 
requiring  such  person  to  appear  and  give  testimony 
or  to  appear  and  produce  documents,  or  both;  and 
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any  failure  to  obey  such  order  of  the  Court  may  be 
punished  by  such  Court  as  a  contempt  thereof.  The 
provisions  of  this  subsection  shall  also  apply  to  any 
person  referred  to  in  subsection  (b) ".  So  that  the 
authority  in  the  Court  to  issue  an  order  requiring 
the  [129]  inspection,  requiring  the  answering  of  a 
subpoena,  also  is  given  to  the  Court  to  issue  an 
order  requiring  the  inspection  and  co^jying  of  rec- 
ords. The  same  penalty  for  a  failure  to  obey  the 
order  of  the  Court  is  provided  in  each  case. 

The  Court :  You  want  an  order  to  see  how  many 
of  these  turkeys  he  has  bought  contrary  to  G-93? 

Miss  Gallagher :  That  is  right,  your  Honor.  We 
want  to  find  out  from  whom  he  has  bought  the 
turkeys,  to  find  out  for  sure  that  he  has  bought 
turkeys. 

The  Court:     He  has  just  told  you. 

Miss  Gallagher:     He  testifies  to  that. 

The  Court:  He  just  told  you  he  bought  turkeys 
contrary  to  G-93. 

Miss  Gallagher:  Under  our  inspection  require- 
ment which  we  serve  upon  him  we  ask  for  inspec- 
tion of  the  records  required  to  be  kept  under 
M.P.R.  269,  which  is  the  General  Poultry  Regula- 
tion 2.  What  we  are  asking  for  is  a  look  at  the 
records  he  is  required  to  keep  under  269  and  under 
G-93,  in  order  to  determine  what  he  has  bought 
turkeys  for,  what  he  has  deducted  for  his  proces- 
sing charge,  what  he  has  sold  turkeys  for.  fl 

The  Court :  What  do  you  mean,  what  he  has  sold 
turkeys  for? 
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Miss  Gallagher:  He,  in  turn,  after  having 
l)(»ug]it  and  processed  the  turkeys  from  the  farmer, 
has  sold  them  then  on  to  the  Government,  and  those 
iturkeys  which  liave  been  rejected  by  the  Army  for 
being  below  the  army  gTade  he  has  been  privileged 
at  least  to  sell  to  the  public.  Without  seeing  his 
records  we  don't  know  that  he  has  [130]  sold  to  the 
public. 

The  Court:  Well  now,  we  have  been  talking  so 
far  about  the  charge  for  hauling  and  ])rocesesing. 

Miss  Gallagher:  That  is  right.  That  is  one  of 
our  prime  interests. 

The  Court:     Yes. 

Miss  Gallagher:  However,  the  interpretation 
which  they  have  discussed  says  that  a  failure  to 
deduct  more — a  failure  to  deduct  the  charges  pro- 
vided by  G-93  are  considered  an  evasion  of  M.P.R. 
269.  The  whole  picture  is  brought  into  this  inspec- 
tion requirement,  because  we  w^ant  to  look  at  his 
practice  under  M.P.R.  269,  purchase  and  sale  of 
turkeys,  and  under  G-93,  the  processing  of  turkeys. 

The  Court:  Now  that  is  what  you  have  to  go 
into. 

Miss  Gallagher:     1  beg  pardon? 

The  Court:  That  is  what  you  have  to  g\)  into. 
You  \d\\  have  to  explain  your  side  of  it  fidly.  I 
don't  know  that  I  will  act  at  all,  or  not.  I  won't 
act  until  I  understand  your  side  of  it,  after  full  ex- 
planation. I  understand  about  hauling  and  picking 
now. 

Miss  Gallagher:  Well,  you  want  a  further  ex- 
planation of  that  rule  ? 
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The  Court:  Yes.  I  want  a  lot  of  explanations. 
I  want  to  know  why  you  want  to  get  into  his  books. 

Miss  Gallagher:     All  right. 

The  Court:  What  you  think  he  may  have  done 
that  is  wrong.  [131] 

Miss  Gallagher:  Well,  admittedly  he  has  said 
in  court  today,  and  we  have  had  it  told  us  by  hear- 
say otherwise,  that  he  has  failed  and  refused  to  fol- 
low the  provisions  of  G-93. 

The  Court :  That  is  what  we  have  just  been  deal- 
ing with? 

Miss  Gallagher:     Yes. 

The  Court:  All  right.  Now  go  on  to  the  other 
thing. 

Miss  Gallagher:  All  right.  We  want  the  evi- 
dence on  that. 

The  Court:  Go  on  to  other  things.  I  know  that 
is  discovery. 

Miss  Gallagher:  Correct.  When  we  get  that 
evidence  we  also  want  to  check  through  his  records, 
particularly  through  his  books  and  records  of  sales 
and  purchases  of  turkeys  to  determine  his  com- 
pliance with  the  maximum  price  regulation  269,  as 
well  as  the  order  G-93. 

The  Court:  Well,  don't  mention  G-93  any  more, 
unless  you  have  to. 

Miss  Gallagher:     All  right. 

The  Court:  What  may  he  have  done,  you  think, 
in  violation  of  269? 

Miss  Gallagher:  We  don't  know,  your  Honor. 
There  are  a  number  of  things  he  might  have  done. 
We  have  no  direct  knowledge  of  what  he  has  done 
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arider  269.  He  has  not,  since  the  request,  or  since 
rhe  first  conversation  with  him,  even  allowed  us  to 
ook  at  his  records  that  he  is  required  to  keep  by 
269,  so  we  don't  know. 

The   Court:     What   is   the   relation,   if   any,   be- 
tween G-93  and  269? 

Miss  Gallagher:  The  relationship,  as  I  explained 
before,  his  [132]  refusal  to  deduct  the  proper 
[charges  under  G-93  constitutes  an  evasion  of  269  by 
returning  to  the  gi'ower  a  sum  over  the  maxinuim 
price  allowed  to  the  grower  under  269. 
,  The  Court :  Well,  give  me  an  example.  Be  con- 
brete  now  and  specific.  Just  take  a  turkey  and  tell 
me  what  he  may  not  have  done. 

Miss  Gallagher:  With  reference  to  the  example 
I  just  gave  you,  your  Honor?  An  example  of  what 
I  just  stated  to  you? 

The  Court :     Yes, 

Miss  Gallagher:  If  the  ceiling  price  on  turkeys 
is  42  cents  per  pound 

The  Court:     Forty-two? 

Miss  Gallagher:  If  it  is.  It  may  vary  from 
place  to  place.     Take  that  for  an  arbitrary  figure. 

The  Court:     To  the  gi*ower? 

Miss  Gallagher:     To  the  gTower. 

The  Court:     That  is  under  269? 

Miss  Gallagher:     Yes,  your  Honor. 

The  Court:  If  you  get  tired  you  can  sit  down. 
uSi\  you  talk  just  as  well  sitting  down? 

Miss  Gallagher:     Yes. 
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The  Court:    All  right.     Lots  of  people  can't. 

Miss  Gallagher:     When  I  get  into  figures  I  al-^ 
ways  slow  down  a  bit. 

The  Court:     All  right.  [133] 

Miss  Gallagher:  He  is  required  to  deduct  from 
the  42-cent  ceiling  price  which  he  pays  to  the  grower 
a  charge  of  3  cents  per  pound  for  the  processing. 

The  Court:     That  is  what  he  is  kicking  about. 

Miss  Gallagher :  Yes.  That  would  return  to  the 
grower,  then 

The  Court :  In  other  words,  to  state  it  the  other 
way,  he  is  required  to  charge  him  3  cents  a  pound 
for  processing? 

Miss  Gallagher:  Yes.  We  will  put  it  that  way. 
He  takes  it  out  of  what  the  grower  gets.  ; 

The  Court :  Which  he  says  is  more  than  he  has  \ 
ever  done  before  and  more  than  it  costs.  That  is  '' 
what  he  claims. 

Miss  Gallagher:     All  right. 

The  Court:    All  right. 

Miss  Gallagher:  The  return  to  the  grower,  then, 
is  39  cents.     If  he  charges  only  2  cents 

The  Court :  That  is  what  he  has  been  doing.  He 
has  just  told  us  that  is  what  he  has  been  doing. 

Miss  Gallagher:  Yes.  Then  he  returns  to  the 
grower  40  cents. 

The  Court:  Yes.  So  the  grower  has  more 
money  than  he  is  entitled  to  under  269  ? 

Miss  Gallagher:  That  is  the  theory.  What  we 
iwant,  your  Honor,  is 

The  Court:  Now  just  keep  going.  I  can  under- 
stand a  few  simple  things  like  this. 


N.W.  Poultry  dc  Dairy  Prod.  Co.,  et  al.  Vol 

Miss  Gallagher:  Well,  that  is  example  of  it. 
[134] 

The  Court:  All  right.  Now  have  you  got  some- 
thing else  that  you  want  to  find,  out? 

Miss  (jrallagher:  All  right.  If  it  should  develoj) 
—I  mean,  this  payment  to  the  gTower  then  of  more 
:han  the  ceiling  price  allowed  to  the  grower  is  in 
i^iolation  on  the  part  of  Mr.  Norton,  because  the 
regulation  requires  that  neither  purchases  nor  sales 
in  the  course  of  trade  or  business  should  lie  made 
3ver  the  maxinumi  ceiling  price. 

The  Court:  Well,  we  know  he  has  charged  the 
grower  less  than  G-93  prescribes.  He  has  told  us 
that.  So,  to  use  your  figures,  the  grower  gets  40 
eents  instead  of  39.  The  grower  has  been  paid  more 
than  he  is  entitled  to? 

Miss  Gallagher:  That  is  the  way,  your  Honor, 
in  which  G-93  ties  in  to  269. 

The  Court:  Now  what  is  the  next  thing  he  may 
have  done  wrong?  He  has  bought  them  from  the 
grower  and  he  has  paid  the  grower  more  than  OPxl 
says  the  grower  is  entitled  to  be  paid. 

Miss  Gallagher:  Of  course  he  may  have  soki  it 
over  the  ceiling  price. 

The  Court:  Have  you  am^  evidence  about  that? 
Do  3^ou  have  any  suspicion  about  that  I 

Miss  Gallagher:  I  have  no  definite  information 
of  that,  even  of  a  suspicious  character,  where  I 
would  suspect  a  man  unless  I  had  opportunity  to  see 
first. 

The  Court :     I  will  tell  you,  Miss  Gallagher,  when 
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you  ask  me  [135]  to  let  you  into  a  man's  books  we 
have  to  have  a  frank  talk,  just  like  in  discovery  and 
many  other  proceedings  that  come  before  me.  We 
have  hundreds  of  them.  If  you  have  any  suspicion 
he  is  doing  anything  else  wrong,  wh}^  you  will  need 
to  tell  me  about  it.  You  don't  know?  You  don't 
know  whether  he  has  been  selling  for  more  ? 

Miss  Gallagher:     I  don't  know,  your  Honor. 

The  Court:     You  don't  know? 

Miss  Gallagher:  But  I  would  like  to  know 
[whether  he  has  or  not. 

The  Court:  Why  would  you  like  to  know?  He 
has  already  paid  more  for  the  turkeys  than  his 
competitors  have.  He  has  paid  a  cent  more  for 
them  than  his  competitors  have. 

Miss  Gallagher:  He  has  paid  more.  It  could 
foUow 

The  Court:  You  think  he  might  try  to  get  that 
cent  back  by  selling  over 

Miss  Gallagher:     Over  the  ceiling  price. 

The  Court:  — over  the  ceiling  price,  but  you 
have  jio  information  of  it? 

Miss  Gallagher:  There  is  one  other  thing  in 
which  we  are  interested,  to  know  whether  or  not — 
to  know  his  conduct  wdth  turkeys  which  are  re- 
jected after  the  Army  B  inspection,  called  C  grade, 
I  think,  or  no  grade.  They  are  permitted — Mr. 
Norton  and  other  processors — to  sell  those  to  the 
public.  It  is  conceivable  that  Mr.  Norton  could 
have  sold  those  to  the  public  without  showing  the 
true  grade  of  them,  without  showing  it  was  a  no- 
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grade  or  a  C-grade  [136]  tiukoy  and  selling  it  at 
an  A  or  a  B  grade  price. 

The  Court:  Any  complaint  been  made  to  you 
that  he  has? 

Miss  Gallagher:  No  direct  complaint  from  any 
individual.  We  have  been  requested  by  oui-  re- 
gional office,  and  have  been  sent  by  our  regional 
office  the  lists  of  all  turkeys — the  amounts  of  all  the 
turkeys  that  have  been  rejected  by  the  army,  the 
processor  who  had  them  rejected,  the  gi-ades  of  the 
rejected  turkeys,  and  the  request  placed  to  check  on 
those  turkeys  to  see  that  they  are  being  sold  at  the 
proper  ceiling  price. 

The  Court:  And  you  have  done  that  with  his 
competitors  ? 

Miss  Gallagher:  We  have  in  a  few  instances; 
yes,  your  Honor. 

The  Court:     Do  you  expect  to  do  it  generally? 

Miss  Gallagher:     Yes,  your  Honor. 

The  Court:     With  the  larger  operators? 

Miss  Gallagher:     Yes. 

The  Court:  Have  you  met  any  opposition  from 
them  ? 

Miss  Gallagher :     Not  at  all. 

The  Court:     Have  you  found  any  evasions? 

Miss  Gallagher:  No  evasions  yet,  your  Honor. 
The  rejections  have  not  been  very  heavy  so  far  in 
this  fall  season. 

The  Court :  Now  do  you  want  to  talk  from  your 
side? 

Mr.  Cannon:  Your  Honor,  excuse  me,  might  I 
say  one  word,  since  I  am  here? 
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The  Court:     Certainly. 

Mr.  Cannon:  Unless  counsel  has  any  objection 
for  the  defendant  [137]  in  this  matter. 

The  Court:  He  won't  have  anything  to  do  with 
it.     You  just  get  my  permission. 

Mr.  Cannon:  If  your  Honor  has  no  objection  I 
thank  you,  your  Honor.  I  would  like  to  say,  so  it 
will  be  perfectly  clear  what  our  position  is,  regard- 
less of  whether  it  is  followed  by  your  Honor.  I 
think  it  is  only  fair  that  I  give  you  the  position  we 
take  in  regard  to  the  record-keeping  provisions  and 
the  provisions  which  permit  our  inspection  thereof. 
It  is  our  position  that  under  section  202  (b)  of  the 
Price  Control  Act  as  amended,  that  the  Adminis- 
trator may  require  the  keeping  of  certain  books 
and  records  containing  certain  information  in  re- 
gard to  commodities  upon  which  a  ceiling  price  has 
been  established  and  that  the  Administrator  may 
require  such  person  to  permit  of  the  inspection  and 
cop^ying  of  records  and  other  documents. 

Now  it  is  our  position  that  it  is  not  necessary  for 
the  Administrator  to  have  probable  cause  that  the 
defendant  may  have  violated  the  regulations  prior 
to  making  a  request  upon  the  defendant  for  an  ex- 
amination of  his  records.  Further,  it  is  our  posi- 
tion when  application  has  been  made  under  section 
202  (e)  to  the  District  Court  that  it  is  not  necessary 
for  us  to  show  your  Honor  facts  which  would  lead 
your  Honor  to  conclude  that  the  defendant  probable- 
had  violated  the  regulations. 

The  Court:  That  would  be  between  you  and  7ne 
and  the  appellate  court.  [138] 
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Mr.  Cannon:  That  is  correct,  but  T  wanted  to 
make  our  position  clear  on  it,  your  Honor.  And  I 
might  say  this,  in  fairness  to  your  Honor :  A  ques- 
tion I  consider  almost  identical  has  been  decided 
by  some  District  Courts,  and  our  Circuit  Court  of 
Appeals,  under  other  acts  which  have  similar  rec- 
ord-keeping provisions,  and  so  far  as  I  know  the 
decisions  have  consistently  held  it  is  not  necessary 
for  the  agency  to  make  a  showing  of  probable  cause 
in  connection  with  their  application  to  permit  ex- 
amination of  the  records. 

The  Court:  I  might  say  to  you  that  I  want  to 
do  it  in  another  way;  that  I  would  give  you  a  sub- 
poena duces  tecum  instead  of  turning  you  into  a 
man's  business. 

Mr.  Cannon:  Well,  your  Honor,  of  course  this 
application  is  an  application  to  show  cause  why  the 
defendant  should  not  honor  our  inspection  require- 
ment which  has  been  served  upon  him. 

The  Court:  I  know  that  is  the  way  you 
started  it. 

Mr.  Cannon:  That  is  correct.  And  that  is  the 
motion  which  we  made  and  which  is  now  before 
your  Honor. 

The  Court:  But  I  might  say  when  you  came  to 
me  to  ask  me  to  act  that  I  preferred  that  you  get 
the  information  in  a  different  way;  tliat  I  didn't 
like  contempt  proceedings,  for  instance,  which  I 
don't.  They  are  very  poor  statutes.  And  so,  in 
other  words,  I  might  think  there  is  a  different  waj'^ 
to  sldn  the  cat  than  you  refer  to  at  the  particular 
moment. 
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Mr.  Cannon:  That  is  correct,  your  Honor,  and 
whatever  your  Honor  thinks  is  right  and  rules,  of 
course  that  is  naturally  what  we  will  [139]  abide 
by,  but  I  wanted  to  make  our  position  clear,  and  I 
would  like  to  point  out,  too,  one  other  thing,  so  your 
Honor  will  have  it  in  front  of  you.  I  am  not  sure 
your  Honor  has  been  made  aware  of  this:  That 
section  202  (b)  is  the  section  which  requires  that 
the  records  be  kept,  and  also  it  provides  that  the 
Administrator  may  require  the  inspection  and  the 
copying  of  such  records.  Now  section  (e)  relates 
to  going  into  the  District  Court  for  an  order  re- 
quiring the  inspection  requirement  of  the  Adminis- 
trator to  be  honored,  and  provides  the  provisions  of 
this  subsection,  that  is  (d),  shall  also  apply  to  any 
person  referred  to  in  subsection  (b),  and  shall  be 
in  addition  to  the  provisions  of  section  4  (a). 

Now  the  provisions  of  section  4  (a) — in  other 
words,  we  have  chosen  to  come  into  your  Honor's 
court  because  the  defendant  has  not  honored  the 
inspection  requirements.  The  other  alternative 
which  is  given  to  us  by  the  Price  Control  Act  is 
provided  in  section  4  (a),  which  says:  "It  shall  be 
imlawful",  and  so  forth,  immaterial  matter  regard- 
ing contracts,  and  so  forth,  "for  any  person  to  vio- 
late any  order  or  requirement  under  section  202 
(b) ".  In  other  words,  it  is  specifically  made  a  vio- 
lation of  the  Act  for  the  defendant  not  to  comply 
with  the  requirements  of  section  202  (b). 

Now  I  state  that  in  fairness  to  the  defendant,  in 
fairness  to  your  Honor,  that  it  is  our  position — 
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niid  we  have  so  followed  the  practice  in  other  cases 
— in  some  cases  we  go  directly  to  our  criminal  rem- 
edy where  there  has  been  refusal  to  obey  the  sub- 
poena. [140]  In  other  instances  we  seek  the  aid  of 
a  District  Court.  In  this  situation  we  have  sought 
the  aid  of  your  Honor  under  section  202(e). 

The  Court:     What  do  you  do  in  other  cases'? 

Mr.  Cannon:  In  some  other  cases  we  have 
brought  criminal  prosecutions  for  refusal  to  honor 
a  subpoena  under  section  4  (a).  In  other  words, 
section  4  (a)  says  it  shall  be  unlawful  to  refuse 
the  requirements  under  section  202  (b)  and  202  (b) 
is  the  section  which  provides 

The  Court:  You  don't  bring  them.  You  ask  the 
United  States  Attorney  to  bring  them. 

Mr.  Cannon:  That  is  correct,  your  Honor.  Ex- 
cuse me  for  that.  I  mean  they  refer  them  to  the 
United  States  Attorney.  They  bring  them  not  as 
they  see  fit. 

The  Court:     Yes. 

Mr.  Cannon:  But  they  have  been  brought;  I 
will  say  that,  your  Honor. 

The  Court :     Yes. 

Mr.  Cannon:  And  the  only  other  observation  I 
have  to  make,  your  Honor — and  I  hope  your  Honor 
will  take  this  the  way  I  mean  it,  as  far  as  that  is 
concerned — T  believe  in  the  significance  insofar  as 
tlie  urgency  of  this  matter  of  price  control  is  con- 
cerned. As  the  plaintiffs  here  have  said,  the  tur- 
key season  now  is  in  a  very  important  stage,  so 
far  as  that  is  concerned  to  them,  and  also  to  us  from 
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the  standpoint  of  compliance;  and  we  feel  that  we 
will  do  everything  possible  to  assist  yonr  Honor  in 
an  expeditions  and  [141]  proper  disposition  of  this 
matter,  and  we  feel  that  the  provisions  of  the  Price 
Control  Act  which  relate  actually  to  the  expedition 
of  cases  does  mean  something.  It  was  put  in  the 
Act  after  some  consideration  by  Congress.  And, 
as  I  say  again,  your  Honor,  I  know  you  will  take 
this  the  way  I  mean  it,  but  I  think  I  would  be  neg- 
lectful in  my  duty  if  I  did  not  point  out  what  I 
feel  to  be  a  pertinent  provision  of  the  Price  Control 
Act,  pro\ided  in  section  205  (c),  that  any  court 
shall  advance  on  the  docket  and  expedite  the  dis- 
position of  any  criminal  or  other  proceeding  brought 
before  it  under  the  Price  Control  Act;  and  a  very 
recent  decision  of  the  Circuit  Court  of  Appeals 
for  the  Tenth  Circuit,  which  was  referred  to  in  our 
brief  this  morning,  I  think  gives  a  very  fair  inter- 
pretation of  what  CongTess  meant  insofar  as  that 
particular  section  is  concerned.  Just  two  brief  para- 
graphs of  that  opinion  I  would  like  to  read  in  clos- 
ing, with  your  Honor's  permission. 

"Recognizing  that  'of  all  the  consequences  of 
war,  except  human  slaughter,  inflation  is  the  most 
destructive '  the  Congi'ess  by  enactment  of  the  Emer- 
gency Price  Control  Act,  expressed  its  purpose  to 
stabilize  prices  in  order  to  prevent  wartime  infla- 
tion and  its  causes  and  effects,  by  maintaining  exist- 
ing price  levels.  To  effectuate  the  declared  con- 
gressional policy  the  Act  created  an  office  of  price 
administration  under  the  direction  of  a  price  admin- 
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istrator  empowered  to  fix  and  establish  'generally 
fair  and  equitable  prices'  for  rents  and  commodi- 
ties by  appropriate  regulations.  The  constitution- 
ality of  the  broad  and  comprehensive  [142]  powers 
thus  delegated  to  the  Administrator  is  no  longer 
open  to  doubt". 

There  are  set  forth  several  Supreme  Court  cases. 

''The  objectives  of  the  Act  cannot  be  served  un- 
less courts  promptly  perform  the  judicial  functions 
enjoined  upon  them  by  the  Act.  If  the  hardships" 
— and  I  think  this  is  important — "If  the  hardships 
recognized  by  the  trial  court" — and  this  is  the  trial 
court  in  this  particular  case — "as  constituting  the 
basis  for  a  denial  of  the  injunction  are  dispropor- 
tionate to  the  common  burden  of  a  wartime  econ- 
omy the  remedy  is  adequately  provided  elsewhere  in 
the  Act  (the  exckisive  jurisdiction  provision)  and 
not  in  the  trial  court.  The  complexities  of  the  prob- 
lem involved  in  such  a  gigantic  undertaking  renders 
judicial  administration  inadequate  and  inappro- 
priate. In  our  judgment  the  public  interest  fully 
justified  injimctive  relief  in  respect  to  the  adjudi- 
cated violations  and  the  case  is  reversed  and  re- 
manded with  directions  to  issue  an  injunction". 

Your  Honor,  I  say  now  with  great  caution,  you 
certainly  understand  me  when  I  make  this  sort  of 
an  argument,  but  I  do  feel  actually  that  cases  such 
as  that  and  the  provisions  of  the  statute,  should  in 
fairness  be  pointed  out  to  your  Honor,  because  it  is 
part  of  our  duty  to  do  what  we  best  can  to  bring- 
about  the  best  enforcement  and  to  bring  to  the  at- 
tention of  your  Honor  all  statutes  and  cases  which 
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we  feel  are  relevant,  and' upon  that  I  submit  our 
argument  on  the  order  to  show  cause.  [143] 

The  Court:  Now  let's  just  pull  this  thing  to- 
gether a  little  bit.  At  the  outset  let  mo  tell  you 
that  you  would  be  surprised  how  many  statutes 
there  are  which  wind  up  by  saying  just  what  this 
price  control  statute  says,  that  enforcement  of  this 
statute  shall  be  on  the  conscience,  day  and  night, 
of  all  the  United  States  District  Judges,  and  that 
they  should  give  immediate  attention  to  all  cases 
brought  under  this  statute  and  advance  them  on  the 
calendar.  There  is  a  whole  host  of  those,  so  this 
is  not  a  new  experience,  as  it  happens. 

In  this  particular  case  we  had  to  wait  for  you  to 
get  up  here;  we  could  not  act  the  other  day;  and 
we  had  to  wait  for  Miss  Gallagher  to  go  to  La 
Grande;  so  now  we  are  all  here,  and  there  is  more 
speed  behind  us  rather  than  ahead  of  us. 

Now  you  have  a  number  of  administrative  pow- 
ers under  the  Act.  You  have  made  a  demand  on 
this  man  and  he  has  disregarded  it,  and  you  could 
suspend  his  license,  couldn't  you? 

Mr.  Cannon :  No,  your  Honor.  The  only  way 
we  could  do  that  would  be,  first  to  send  him  a  warn- 
ing notice,  which  would  set  forth  his  violations. 
Then  if  he  violated  again  we  would  have  to  come 
into  court  in  a  suit  to  suspend  his  license. 

The  Court:  You  don't  have  any  administrative 
disciplinary  remedy  *? 

Mr.  Cannon:  No,  your  Honor.  That  is  only  in 
connection  with  rationing  violations  that  we  have 
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n  riglit  to  liold  a  beai'iiig'  to  determine  if  a  fellow 
should  be  suspended.  [144] 

The  Court:  Your  remedies  are  criminal  prosecu- 
tion and  injunctive  relief,  and  those  two  things? 

Ml'.  Cannon:  In  this  case  it  would  })e  simply 
eithei'  criminal  prosecution,  or  making  an  appli- 
cation to  your  Honor  insofar  as  the  disregard  of 
the  inspection  order  is  concerned.  In  other  words, 
we  could  not  very  well  bring  our  injunction  suit  un- 
less we  brought  it  on  certain  facts. 

The  Court:  That  is  what  you  are  aiming  for 
eventually,  when  you  get  into  his  books  and  get  the 
details  on  his  violations. 

Mr.  Cannon:  Oh,  eventually,  yes,  the  ordinary 
remedies  of  the  Act  would  be  available  to  us,  pro- 
vided we  found  violations. 

The  Court:  He  has  told  you  he  has  ^dolated  the 
regulation.  There  is  nothing  to  debate  about.  He 
has  told  you  he  disregarded  G-93. 

Mr.  Cannon:  Yes.  As  far  as  that  is  concerned, 
it  is  like  any  other  case.  If  the  case  fits  into  the  rem- 
edies, whatever  would  seem  proper  under  the  cir- 
cumstances. 

The  Court:  Those  remedies  are  two,  criminal 
prosecution  and  injunctive  relief. 

Mr.  Cannon:  Criminal  prosecution  if  the  facts 
w^arranted  it,  but  if  he  violated  we  would  first  send 
him  notice 

The  Court:  Yes,  which  he  has  done  in  the  past 
— which  he  says  here  he  has  done,  as  to  which  Mr. 
Skulason  the  other  day  emphasized  the  responsi- 
bility— I  am  speaking  of  him  personally  all  the  time, 
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although  I  mean  his  comj^any — Mr.  Skulason  era- 
phasized  here  the  [145]  other  day  the  responsibility 
of  the  concern  for  anything  it  may  have  done  in 
the  past.  What  you  want  now  is  detailed  informa- 
tion and  then  when  you  get  that  you  would  take 
three  possible  steps  to  get  anything:  prosecute  the 
concern  criminally,  or  you  could  come  in  here  for 
injunctive  relief,  or  you  could  proceed  to  suspend 
his  license  by  judicial  proceeding,  or  lastly 

Mr.  Cannon:  Treble  damage  if  he  charged  over 
the  ceiling  price,  perchance. 

The  Court:  Yes;  if  he,  in  other  words,  tried  to 
get  this  cent  back  from  the  Government.  Now  then, 
most  of  the  turkeys  have  gone  to  the  Government, 
haven't  they? 

Mr.  Cannon:  Yes,  your  Honor;  and  they  still 
are. 

The  Court:  That  is  a  matter  of  public  record, 
then,  what  has  been  paid  for  those. 

Mr.  Norton:  If  your  Honor  please,  there  is  a 
one  hundred  fjercent  embargo,  and  has  been  ever 
since  this  G-93  went  in. 

The  Court:  You  had  better  put  him  on  now 
or  we  will  get  into  a  bad  fix.  If  you  want  to  go  into 
this  any  further  you  had  better  present  to  me  what 
Mr.  Norton  wants  to  say,  and  if  you  want  to  put 
him  on  again  you  may  do  so.. 

Mr.  Cannon:  He  has  already  said  that,  your 
Honor,  when  he  was  on  the  stand,  in  regard  to  the 
embargo  on  the  turkeys. 

The  Court:     Yes. 
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Mr.  Skiilason:  Jt  seems  to  ine,  your  Honor,  we 
have  made  that  clear.  [146] 

The  Court:  All  right.  Well,  he  used  the  word 
*' embargo".  I  get  it  now,  what  he  meant,  but  I 
didn't  fully  understand  it  until  now.  All  the  tur- 
keys have  gone  to  the  Government,  then,  haven't 
they,  except  the  degrades? 

Miss  Gallagher:     Except  the  rejects. 

The  Court:  Except  the  degrades.  So  if  he  has 
charged,  if  he  has  tried  to  get  this  cent  back,  tak- 
ing Miss  Gallagher's  case,  continuing  her  example, 
why,  it  has  been  from  the  army  and  the  navy,  who- 
ever pays  for  them,  and  that  is  a  matter  of  public 
record,  isn't  it? 

Mr.  Skulason :  Perhaps  I  had  better  call  him 
for  a  question  or  two. 

The  Court :  All  right.  I  just  want  to  make  sure 
we  are  not  tilting  at  a  windmill  here,  as  often  hap- 
pens. 


C.  W.  NORTON 

was  thereupon  recalled  as  a  witness  in  behalf  of 
respondents  in  Civil  No.  2565  and  the  plaintiff  in 
Civil  No.  2575  and,  having  been  previously  sworn, 
further  testified  as  follows: 

Direct  Examination 
The  Witness:     Your  Honor,  I  would  like  to  ex- 
plain how  this  operates.     The  War  Food  Adminis- 
tration puts  an  embargo  upon  killing  for  100  per 
cent  of  the  turkeys  to  be  delivered  or  sold  to  the 
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Quartermaster's  Market  Center  or  the  headquarters 
of  the  Quartermaster  Market  Center  at  Chicago. 
Then  they  have  branches  all  over  the  United  States. 
Then  in  conjunction  with  the  OP  A,  the  War  Food 
and  the  OP  A  set  the  prices  on  these  particular 
turkeys.  Wlien  we  [147]  have  turkeys  to  sell  we  call 
the  Quartermaster  Market  Center  in  Seattle  and 
they  tell  us  the  price  to  charge  them  out  on.  If 
they  are  export  package  we  are  allowed  21  cents 
a  box  for  export  box,  10  cents  for  strapping,  and 
so  on,  but  the  Quartermaster  Market  Center  gives 
us  those  figures.  I  want  to  explain  one  thing  about 
the  grade,  your  Honor,  and  that  is  under  the  OP  A 
they  recognize  the  U.S.D.A.  system  of  grading.  The 
Army  does  not  recognize  anybody's  grading  except 
the  Army's.  A  bird  might  be  an  A  grade  turkey 
and  yet  not  be  suitable  for  the  Army;  it  might  be 
on  account  of  cleanliness,  it  might  be  too  many  pin- 
feathers,  it  might  pass  one  grade  and  not  the  other. 

The  Court:  You  sold  those  for  what  the  Army 
told  you  they  would  pay  you  for  them? 

A.  That  is  correct ;  and  that  is  a  matter  of  public 
record. 

Mr.  Cannon:  For  the  purx)ose  of  the  record,  I 
object  to  the  testimony  as  incompetent,  irrelevant 
and  immaterial,  and  also  hearsay.  May  there  l)e  a 
ruling  on  that? 

The  Court:     What? 

Mr.  Cannon :  I  say,  for  the  purpose  of  the  record 
I  object  to  the  testimony  on  the  ground  it  is  incom- 
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j:)etent,  irrelevant  and  immaterial,  and  also  hearsay. 
I    The  Court:     Yes. 

I  Mr.  Skulason :  Q.  I  think  perhaps  we  have  had 
this.  The  situation  right  now^  regarding  your  out- 
put of  turkeys  and  the  Army's  requirements  is 
iwhat?  [148] 

A.  Where  it  stands,  we  can't  do  anything  until 
we  get  this  cleared  u^).  The  growers  are  afraid  to 
sell  to  us. 

Q.  But  your  turkey  output  is  all  taken  by  the 
Government  ? 

A.  All  taken.  It  is  a  hundred  per  cent  embargo, 
and  will  be  until  at  least  November  5th. 

The  Court :  Now  Miss  Gallagher,  you  shook  your 
head  a  while  ago,  and  you  can't  question  this  gen- 
tleman, or  you  don't  want  to  because  you  are  not 
admitting  jurisdiction  here.  What  were  you  shak- 
ing your  head  about? 

Miss  Gallagher:  It  was  your  remark  about  tilt- 
ing with  a  windmill. 

The  Court:  I  thought  that  was  a  pretty  good 
remark. 

Miss  Gallagher:  It  was  a  good  remark,  but  I 
don't  think  we  are  tilting  with  a  windmill. 

The  Court:  Whom  could  you  have  sold  to  other 
than  the  Army? 

Miss  Gallagher:  Well,  he  has  sold  apparently 
to  the  Army.  I  don't  know  that  he  has  testified  as 
to  what  he  has  done  with  any  that  might  have  been 
rejected. 
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The  Court :  I  will  ask  him.  I  will  save  you  f romi 
having  to  take  any  part  in  this.  Have  3^ou  sold  toj 
anybody  other  than  the  Army? 

A.  Any  turkeys  that  are  rejected  by  the  Army 
are  subject  to  resale  and  we  get  a  permit. 

The  Court:     And  you  have  sold  those? 

A.     We  have  sold  those. 

The  Court:     There  is  a  ceiling  price  on  those? 

[149] 

A.     There  is  a  ceiling  price  on  them,  yes. 

Mr.  Skulason:     Q.     Some  have  been  rejected? 

A.  Rejected  by  the  Army.  Ordinarily  it  is  on 
account  of  sanitation,  or  something  that  way.  It 
might  be  feed,  or  the  head  or  pinfeathers. 

The  Court:     Is  that  a  big  item? 

A.  No.  It  might  amount  to  one  per  cent,  possi- 
bly two  per  cent. 

The  Court:  About  one  per  cent  of  your  han- 
dling? 

A.     That  is  right.     Most  of  these  turkeys 

The  Court :  That  comes  under  the  head  of  de 
minimis  non  curat  lex. 

Mr.  Skulason:  Might  I  ask  him  another  ques- 
tion about  what  I  stated  to  your  Honor  the  other 
day  about  the  responsibility  of  this  client  of  mine? 

The  Court:     Yes. 

Q.     What  are  the  assets  of  your  corporation? 

A.     We  are  incorporated  for  $176,500.00. 

Q.     What  is  your  corporation  worth  now? 

A.     Well,   I   really   don't   know   what   the   book 
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value   is   right   at   the   moment   because   the   books 

were  closed  a  year  ago. 

Q.     Was  it  that  much*? 

A.  Equall.y  that  much;  maybe  more  than  that, 
yes,  sir. 

Q.     Any  obligations  or  liabilities'? 

A.     No,  sir. 

Q.     Stock  paid  up?  A.     Yes,  sir.  [150] 

The  Court:  You  had  better  step  down,  Mr. 
Norton. 

Mr.  Skulason:     That  is  all. 
(Witness  excused.) 

The  Court:  So  that  leaves  what  we  are  dealing^ 
with  the  overpayments  to  the  growers,  doesn't  it? 

Miss  Gallagher:  No,  your  Honor.  We — wait. 
Will  you  say  that  again,  so  I  will  be  sure  I  am 
not  mistaken? 

The  Court:  He  has  paid  the  gi'owers,  by  your 
example,  1  cent  more  than  he  should,  because  he 
didn't  charge  enough  for  the  processing. 

Miss  Gallagher:  That  is  right.  He  may  have 
overcharged  the  Government.  He  may  have  over- 
charged on  the  civilian  sales. 

The  Court:  How  could  he  overcharge  the  Gov- 
ernment ?  The  Government  told  him  what  it  would 
pay. 

Miss  Gallagher:  The  Government  told  him  what 
the  price  is — what  their  price  is. 

The  Court:     Yes. 

Miss   Gallagher:     There   are   many   examples,   a 
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great  many  examples  of  overcharges  to  the  Gov- 
ernment. Whether  he  has  done  it  or  not  I  can't 
tell  you,  but  there  are  loads  of  sawdust,  loads  of 
gravel,  lots  and  lots  of  everything  sold  to  the  Gov- 
ernment at  over  ceiling  prices.  Processed  foods 
and  a  lot  of  things  we  know  about  have  been  sold 
to  the  Government  over  ceiling  prices.  There  is  a 
ceiling  price  on  stuff  he  can  sell  to  the  civilian  trade. 

The  Court:  He  says  the  civilian  trade  is  one 
to  two  per  cent  [151]  of  his  handlings. 

Miss  Gallagher:     It  is  a  small  part,  no  doubt. 

The  Court:     Yes. 

Miss  Gallagher:  It  probably  is  a  large  propor- 
tionate part  of  the  amount  of  turkeys  going  to  the 
civilian  trade,  however,  if  Mr.  Norton  handles  one- 
third  of  the  turkeys  of  the  State  of  Oregon.  He  is 
required  to  keep  records  of  all  his  sales  and  all  his 
purchases.  I  don't  know  what  he  is  doing  about 
having  kept  his  records,  or  hsLYijig  kept  them 
properly. 

The  Court:  Well,  I  have  no  doubt  he  has  kept 
records. 

Miss  Gallagher:     I  have  no  doubt. 

The  Court:     Yes. 

Miss  Gallagher:  Probably  so,  but  we  would  like 
to  look  to  see  and  to  know  that,  your  Honor.  He 
may  have  overcharged  rates  on  his  export;  we  don't 
know;  and  we  would  like  to  know. 

The  Court:     Wliat  export? 

Miss  Gallagher:  He  remarked  that  the  Govern- 
ment tells  him  how  much  he  may  charge  for  Army, 
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how  iniich  he  mav  charge  for  export,  for  boxing,  for 
trapping. 

The  Court:     Export  to  whom? 

Miss  Gallagher:  Export  by  the  War  Shipping 
Administration,  I  imgine.  I  don't  know  to  whom 
he  sells.  I  don't  know  what  he  exports.  I  don't 
know  how  much  he  exports.  Those  are  the  ques- 
tions, your  Honor,  we  want  to  get  to. 

The  Court:     What  do  you  export '^  [152] 

Mr.  Norton:  For  instance,  today  the  Army  re- 
quires all  turkeys  under  22  pounds  be  packed  in 
an  export  box,  wire-bound  or  stapled. 

The  Court:     They  go  to  the  Army? 

Mr.  Norton:  They  go  to  the  Army.  The  Army 
wants  to  ship  them  overseas.  And  those  22  pounds 
and  over,  they  do  not  require  strapping;  they  stay 
for  local  consumption. 

The  Court :  Do  I  understand  correctly  the  Army 
is  taking  all  you  are  handling,  except  one  to  two 
per  cent  degrade? 

Mr.  Norton:  They  take  all,  except  they  tell  us 
what  they  want  to  do  with  them.  But  the  Quarter- 
master takes  them  all. 

The  Court:     The  Army? 

Mr.  Norton:     That  is  correct. 

The  Court:     Not  the  Navy? 

Mr.  Norton:  The  Quartermaster  buys  for  the 
Navy. 

The  Court:     All  right;  for  the  armed  forces? 

Mr.  Norton:     For  the  armed  forces. 

The  (^ourt:  They  are  all  going  to  the  armed 
forces  ? 
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Mr.  Norton:     That  is  correct. 

Mr.  Cannon:  Your  Honor,  should  we  be  re- 
quired to  go  to  the  Army,  the  Quartermaster's  Corps 
in  Seattle,  or  whoever  may  have  kept  the  record 
of  the  invoices  with  Mr.  Norton?  Probably  we 
should  have  sent  to  the  Army  and  examined  those 
records,  or  examined  the  records  of  the  Army  to  find 
out  how  much  Mr.  Norton  charged. 

The  Court:  Did  the  OPA  fix  the  ceiling  prices 
of  what  the  Army  and  Navy  should  pay  for  tur- 
keys? [153] 

Mr.  Cannon:  I  don't  know  on  turkeys.  They 
have  on  other  things. 

The  Court:     Do  you  know,  Mr.  Norton? 

Mr.  Norton :  Your  Honor,  the  war  Food  and  the 
OPA  together  set  the  price.  As  an  illustration,  they 
set  up,  they  said  for  the  month  of  July  a  2-cent 
premium;  for  the  month  of  August  a  2-cent  pre- 
mium; for  the  month  of  September  a  1-cent  pre- 
mium, and  October — or  for  September  a  2-cent  pre- 
mium also;  then  for  October  it  went  down  to  a  1- 
cent  premium  in  order  to  get  early  turkeys.  But 
it  is  a  joint  order  between  the  War  Food  and  the 
OPA.  I  have  the  copies  of  them  if  your  Honor 
would  like  to  see  them. 

Mr.  Cannon :  Your  Honor,  I  might  explain  that. 
I  think  this  is  generall}^  true.  It  may  not  be  appli- 
cable here,  insofar  as  the  Government  paying  over 
the  ceiling.  Very  frequently,  as  Miss  Gallagher 
pointed  out,  there  are  situations  in  which  parts  of 
the  Government  have  paid  over  ceiling  prices,  but 
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■t  was  felt  perhaps  desirable,  even  thougii  they 
fhould  be  liable  for  the  regular  remedies  if  they 
bald  over  the  ceiling  ])rice,  and  perhaps  sometimes 
chat  is  why  they  are  not  as  careful  as  thev  might 
oe  about  the  ceiling,  because  their  primary  concern 
s  to  get  the  commodity  and  get  it  to  the  place  it  is 
leeded. 

The  Court:  How  about  the  whiskey  the  Treas- 
ury sold  at  Los  Angeles  over  ceiling  prices  at  public 
auction  ? 

Mr.  Cannon:  I  am  afraid  that  is  out  of  my  jur- 
isdiction. 

I    The  Court:     You  know  about  it,  don't  you? 
i    Mr.  Cannon:     No,  I  don't.  I  am  sorry.  [154] 

The  Court :  It  was  felt  by  the  Los  Angeles  office 
the  Act  didn't  cover  such  things.  It  just  didn't  cover 
a  sale  by  one  branch  of  the  Government.  The  Treas- 
lury  Department  confiscated  certain  liquor  in  Los 
Angeles — not  an  imusual  thing — put  it  up  for  sale 
at  public  auction,  as  the  law  requires  in  certain 
cases,  and  more  was  paid  for  it  than  the  OP  A  ceil- 
ing price  for  that  kind  of  liquor  at  that  time;  so 
the  question  was  whether  that  was  an  actionable 
violation  of  the  Price  Control  Act  and  the  regula- 
tions thereunder,  and  it  was  felt  that  it  was  not, 
because  the  Government  or  an  agency  thereof  was 
not  named  as  a  person  under  the  Act.  Now  then, 
take  the  converse  of  that,  a  sale  to  the  Government 
above  the  ceiling  piice,  is  that  a  violation?  Suppose 
it  is. 
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Mr.  Cannon:  Your  Honor,  excuse  me;  I  hate 
to  engage  in  discussion  about  the  legal  merits  of 
the  Los  Angeles  case.  It  was  my  general  impression 
on  similar  matters  we  had  a  specific  order  which 
exempted  judicial  sales.  ^ 

The  Court:  This  wasn't  judicial;  a  public  auc- 
tion. 

Mr.  Cannon:  It  may  have  exempted  that  sort 
of  a  sale,  too.  I  don't  know  really  about  that,  but 
I  know  certainly  in  all  my  contact  with  the  OPA 
we  have  proceeded  many,  many  times  on  over- 
charges and  various 

The  Court:  The  Bankruptcy  Court  wants  to  sell 
its  property  one  of  these  days  soon,  I  have  heard, 
and  I  understand  it  wants  to  get  all  the  money  it 
can  for  creditors.  Lord  knows  they  need  [155]  it. 
The  question  was  whether  it  is  limited  to  the  ceil- 
ing price  for  that  particular  kind  of  property.  I 
have  heard  that  discussed.  Now  here  are  the  armed 
forces  buying  all  the  turkeys  from  the  United 
States,  and  they  say  what  they  will  pay  for  them. 
They  tell  the  dealers,  as  a  war  measure,  that  they 
can't  sell  them  anywhere  else;  and  they  haven't 
sold  them  anywhere  else.  Isn't  it  very  likely  a  vio- 
lation of  the  OPA  regulations  in  such  a  transac- 
tion— in  such  a  large  and  notorious  transaction? 

Mr.  Cannon :  I  would  say  no  question  about  that, 
your  Honor,  as  far  as  that  is  concerned,  that  there 
is;  that  it  specifically  covers  that  type  of  sale. 

The  Court:  That  hardly  was  my  question.  My 
question  was  as  a  practical  matter,  is  it  likely  that 
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here  has  been  a  violation  of  the  OPA  regulations 

hat  need  serionsly  to  concern  you  as  an  enforce- 

icnt  officer? 

Mr.   Cannon:     In  my   opinion,   without  limiting 

fiyself  to  this  case,  I  would  say  yes,  your  Honor. 

f  know  many,  many  cases  in  which  there  have  been 

Ivercharges  on  similar  transactions,  and  not  only 

n  regard  to  turkeys  but  particularly  in  regard  to 

pther  commodities  sold  to  the  Government. 

j   The  Court:     Well,  I  am  talking  about  turkeys. 

1  turkey  is  a  fairly  simple  problem  compared  with 

puts  of  meat.  Right  early  under  the  OPA  Act  we 

.lad  all  the  packers  in  here;  I  think  that  was  one 

f)f  the  first  cases  we  had  under  the  OPA;  and  the 

I 

bharge  was  that  they  were  evading  the  regulations 

by  degrading.  And  you  had  an  [156]  automobile 
man  down  here.  I  don't  call  any  names;  I  really 
don't  know  any  to  call;  but  an  automobile  repair 
shop,  supposed  to  repair  your  car  for  not  to  exceed 
so  much  for  this  and  not  to  exceed  so  much  for  that. 
Anybody  who  has  had  his  car  repaired  knows  as  a 
practical  matter  these  ceilings  are  not  effective. 
You  pay  about  $100.00  for  what  used  to  cost  you 
about  $25.00.  So  there  will  be  a  little  of  this  and 
a  little  of  that.  That  is  within  their  power.  Tliere 
are  some  things  you  can't  regulate,  even  in  war- 
times or  peacetime.  But  this  turkey  problem  is  a 
rather  easy  matter.  A  turkey  is  a  turkey.  And  the 
Quartermaster  says  to  Mr.  Norton,  "I  will  take 
twelve  million  pounds  of  turkeys  from  you  in  1944": 
that  is  one-third  of  the  Oregon  production;  ''and  I 
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Avill  i3ay  you  the  ceiling  price  fixed  by  the  OP  A 
and  the  AVar  Food  Administration."  I  would  not 
think  that  in  a  large,  notorious  transaction  like  that 
it  would  be  much  of  a  field  for  investigation  for 
evasion.  I  would  think  you  would  have  to  get  the 
Quartermaster  in  here  who  was  a  party  to  it. 

Mr.  Camion:  Well,  your  Honor,  my  answer  to 
that  would  simply  be,  if  there  is  any  possibility  of 
it  at  all,  even  regardless  of  whether  there  are  any 
violation,  or  likelihood  of  violations,  we  have  a 
right  to  look  at  the  records ;  and,  after  all,  if  every- 
thing is  all  right,  what  is  the  objection  to  letting 
us  see  the  records'?  The  law  certainly  requires  that 
they  be  kept,  and  also  gives  the  Price  Administra- 
tor a  right  to  see  them  and  to  copy  them,  and  we 
feel  very  strongly  that  we  should  have  a  right  to 
see  the  records  [157]  which  he  has. 

The  Court :  Now  I  will  tell  you,  we  have  worked 
around  to  something  where  we  can  really  exchange 
some  \dews  to  advantage. 

There  is  in  the  background  of  all  of  these  regula- 
tory statutes  a  major  question,  so  far  as  the  courts 
are  concerned,  and  that  is  this:  Whether  the  Con- 
gress intends  to,  indeed  whether  it  can,  really  make 
a  rubber  stamp  out  of  the  Court  and  say,  *'We  are 
creating  an  administrative  agency,  and  when  they 
come  up  to  you  and  tell  you  that  John  Jones  has  not 
done  what  they  have  demanded  of  him  or  required  of 
him,  or  requested  of  him,  you  must  give  them  an  or- 
der on  John  Jones  to  do  that,  and  if  he  then  does  not 
do  it  he  is  subject  to  a  contempt  proceeding  and  you 
must   proceed   to   try  .him   for   that",   incidentally 
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without  a  jiuy,  perhaps,  although  that  is  am^thci- 
question,  ''aud  impose  puuishnierit  on  him." 

That  is  a  major  question,  so  far  as  the  courts 
are  concerned,  that  is  in  the  hackground  of  all  these 
things.  I  take  it  that  the  United  States  Supreme 
Court,  perhaps,  it  seems  to  me,  for  the  tirst  time  in 
recent  years,  rather  got  the  feel  of  itself  as,  a  court 
in  the  case  that  your  people  pressed  on  it  as  to  the 
issuance  of  injunctions.  When  your  people  pressed 
on  them  the  claim  made  in  that  case  it  never  had 
occurred  to  them  before  that  even  though  they  are 
an  appellate  court,  and  the  highest  appellate  court, 
the  claim  there  made  tied  their  hands,  too.  If  every 
District  Court  had  to,  on  a  showing  of  violation  of 
the  Act,  without  regard  to  willful  Iness,  or  without 
any  consideration  of  the  [158]  circumstances,  on 
request  of  the  OPA  had  no  discretion  but  to  issue 
an  injunction,  whi(*h  was  the  proposition  that  was 
advanced  in  the  Hecht  case,  I  think  all  at  once  the 
United  States  Supreme  Court  came  alive  to  the 
fact  that  on  such  a  claim  they  could  not  undo  any- 
thing that  had  been  done  in  a  court  below;  if  the 
lower  court  had  issued  an  injunction  in  the  Plecht 
case,  which,  as  I  remember,  was  a  department  store 
case  in  Washington,  D.  C,  where  the  proprietor 
was  really  trying  to  find  out  what  it  was  all  about 
and  doing  the  best  he  could;  he  had  a  large  number 
of  clerks,  green  clerks;  and  I  think  for  the  first  time 
it  occurred  to  them  that  if  this  construction  of  the 
law  were  yielded  in  a  case  that  seemed  very  in- 
equitable to  them,  when  it  got  up  to  them  on  aj^peal 
by  the  citizen  they  could  not  do  anything  about  it, 
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either.  It  is  all  right  to  sit  at  the  top  of  the  heap 
and  say  that  the  fellow  down  at  the  bottom  should 
go  along  and  follow  the  letter  of  the  statute,  but 
all  at  once  the  question  pops  up  to  the  top  and  a 
broader  realization  of  the  question  that  is  involved 
in  admistrative  laws  of  the  country  presents  itself. 

Now  take  the  condemnation  statute,  there  is  a 
lot  of  new  ground  being  broken  there.  A  lot  of  ques- 
tions remain  to  be  settled.  It  is  pressed  on  the  Dis- 
trict Judge  all  of  the  time — the  pressure  is  going 
off  a  little  now,  but  there  has  been  an  enormous 
number  of  condemnation  cases — that  he  is  no  more 
than  a  rubber  stamp;  that  when  the  Public  Lands 
Division  of  the  Department  of  Justice  comes  in 
and  says,  '*We  are  making  a  formal  showing  [159] 
of  the  need  of  the  Government  for  possession  of  the 
property",  that  the  Court  must  grant  such  an  order 
of  possession,  despite  the  fact,  as  in  one  instance 
which  comes  to  me — many  others  could  be  recalled 
— that  thirty  or  forty  families  were  about  to  be  put 
out  in  the  snow  down  in  the  little  town  of  Bandon, 
the  place  that  had  burned  out  not  a  great  while  be- 
fore and  not  much  housing  had  been  restored.  In 
the  middle  of  the  winter  thirty  or  forty  families 
were  to  be  put  out  without  notice — the  aged,  women 
and  children,  some  of  them  sick.  No  inquiry  could 
be  made  into  the  circumstances;  '*No,  you  must  sign 
the  order",  regardless. 

Now  here  we  are  in  the  enforcement  of  the  Price 
Control  Act,  and  I  am  glad  to  be  able  to  recall  the 
sentence  of  Justice  Douglas  in  the  Hecht  case,  that 
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not  just  the  OPA  agency  is  charged  witli  the  highly 
important  duty  of  attacking  the  evil  of  inflation — 
that  the  courts  themselves  may  he  trusted  to  he 
equally  alert  to  the  needs  of  the  time  and  the  ur- 
gencies of  the  situation ;  which  means  no  more  than 
this,  when  you  boil  it  down :  You,  as  administrators, 
exercise  your  discretion  every  day  as  to  whom  you 
will  proceed  against  and  whom  you  don't.  You 
could  not  do  any  other  way.  The  statute  does  not 
say  that  you  must  in  every  case  bring  a  criminal 
proceeding  against  every  violator.  That  would  not 
do.  That  would  be  "gestapo"  such  as  the  world 
has  never  seen  or  heard  of.  So  just  because  you  very 
energetic  people  find  a  case  that  you  think  calls  for 
an  investigation  or  a  certain  action,  when  you  come 
in  to  me  and  you  ask  me  to  do  something  about  it,  I 
claim,  [160]  and  always  shall  claim  until  somebody 
bumps  my  head  about  it,  that  I  have  the  same  riglit 
to  look  at  the  facts  and  exercise  my  judgment,  even 
to  the  extent  of  disagreeing  with  you  as  you  exer- 
cised your  judgment  and  discretion  in  the  first  in- 
stance. 

That  is  the  great  thing  about  the  criminal  side  of 
it.  There  is  no  way  in  the  world  to  take  away, 
fortunately,  from  the  citizen  the  Anglo-Saxon  herit- 
age that  in  the  long  run  twelve  men  and  women 
are  going  to  decide  the  whole  thing  in  the  criminal 
prosecution.  I  could  sit  here  until  I  was  black 
in  the  face  and  tell  them  what  their  duty  was  about 
finding  somebody  guilty,  and  I  have  been  expecting 
any  one  of  these  days  in  the  draft  cases  where  no 
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defense  is  even  made,  tlie  man  simply  comes  in  and 
demands  his  trial,  dozens  and  hundreds — I  have 
been  expecting  the  jury  a  good  many  times  to  go 
light  upstairs  and  come  back  and  hand  me  a 
verdict  of  "Not  Guilty,"  where  I  just  got  through 
telling  them  they  must  find  that  man  guilty. 

So  there  are  these  cushions  in  our  judicial  sys- 
tem, and  they  have  deep  roots.  They  go  back  to 
antiquity.  And  so  the  party  that  invokes  the  aid 
of  a  court,  whether  it  be  the  Government,  which 
happens  to  be  the  party  in  the  major  number  of 
cases,  and  has  been  for  many  years  in  the  federal 
courts,  and  will  be  increasingly  so,  when  he  invokes 
the  aid  of  the  Court  he  invokes  ""judicial  action," 
and  implicit  in  those  words  "judicial  action"  the 
Court  is  doing  what?  Exercising  legal  discretion, 
which  in  the  long  run  means  doing  what  the  Court 
thinks  is  right  and  just  [161]  and  necessary  imder 
all  the  circumstances. 

So  I  say  that  I  think  I  am  just  performing  my 
simple  duty  in  finding  out  what  this  or  any  other 
case  is  about,  reducing  it  to  fundamentals;  and  I 
am  not  impressed  that,  the  turkey  business  having 
been  taken  over,  so  far  as  the  purchasing  end  of 
the  finished  product  is  concerned,  by  the  armed 
services,  there  is  any  practical  field  for  inquiry 
there  as  to  possible  evasion  of  the  Act.  If  there 
were  we  would  have  the  anomaly — well,  I  will  just 
leave  it  there.  We  would  have  a  very  unusual 
situation.  So  this  matter  here  reduces  itself,  as 
far  as  I  am  concerned,  to  whether  or  not  this  com- 
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pany,  by  declining  to  observe  the  order  about  proc- 
essing, has  paid  to  growers  more  than  it  should. 

Now  we  have  heard  this  afternoon  that  a  device 
is  going  to  be  set  up  whereby  a  rebate  can  be  made 
to  the  grower  so  as  to  put  this  plaintiff  on  the  same 
basis  as  the  cooperatives  are.  I  suppose  that  in- 
formation is  new  to  you,  is  it? 

Mr.  Cannon:  Yes,  your  Honor.  If  I  may  in- 
terrupt— excuse  me. 

The  Court:     Yes. 

Mr.  Cannon:  Perhaps  T  didn't  make  this  clear. 
It  is  not  our  position  that  your  Honor  has  no  dis- 
cretion in  regard  to  the  issuance  of  the  order  to 
show  cause  to  inspect  the  records.  It  is  our  position 
that  the  defendants  have  shown  no  facts  at  all  from 
which  your  Honor  could  exercise  discretion  to  re- 
fuse it.  In  other  words,  if  the  Price  Administrator 
had  gone  out  there  and  said,  "Let  us  through  all 
certain  accounts  and  records  which  the  Act  does 
[162]  not  provide  to  be  kept,"  of  course  the  District 
Court  would  have  discretion  to  say  to  the  Price 
Administrator,  "You  can't  go  out  there  and  serve  a 
requirement  for  the  production  of  certain  records 
w^hich  the  Price  Control  Act  does  not  require  him 
to  keep,"  and  if  there  was  any  other  evidence  to 
show^  the  Price  Administrator  had  not  acted  prop- 
erly in  pursuance  of  the  Act  I  certainly  believe,  and 
say  without  hesitation,  your  Honor  would  have 
discretion.  It  is  just  the  type  of  case  which  Con- 
gress had  in  mind,  in  which  your  Honor  should  and 
would  invoke  discretion.  Our  position  is  it  is  clear. 
It  is  not  denied  the  inspection  requirement  was  in 
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accordance  with  the  section  of  the  regulation  and 
defendant  refused  to  permit  examination  of  the 
records,  and  on  that  it  is  our  position  there  are  no 
facts  which  would  justify  your  Honor  in  refusing 
to  grant  the  order. 

The  Court:  You  have  pretty  full  information 
now,  given  here  this  afternoon,  as  to  what  this 
company  has  done.  It  has  done  all  of  its  business 
over  whatever  period  you  are  interested  in,  in 
disregard  of  Gr-93,  and  it  has  continued  to  pay  these 
prices  per  head  the  same  as  it  did  in  the  past,  and 
it  tells  you  how  much  business  per  year  it  does  in 
turkeys,  both  in  dollars  and  percentage  of  birds, 
and  if  you  think  that  calls  for  either  an  injunction 
proceeding  or  a  penalty  case,  you  have  ample 
material,  it  seems  to  me,  to  file  a  complaint,  and 
and  when  you  file  a  complaint  in  this  Court  you 
have  all  of  the  rights  of  discovery  that  our  rules 
of  procedure  give  all  litigants,  which  has  been  found 
very  [163]  ample;  so  why  don't  you  sue  him  if  you 
believe  he  is  a  violator?  He  has  invited  you  to  sue 
him  because  he  is  responsible. 

Mr.  Cannon :  You  want  me  to  answer  that,  your 
Honor  ? 

The  Court:     If  you  want  to.    You  don't  have  to. 

Mr.  Cannon:  Well,  the  only  thing  is,  I  am  in  a 
little  bad  position  to  answer  that,  w]iy  we  don't  sue 
a  man  on  the  basis  of  what  is  in  our  information, 
from  very  incomplete  information  as  to  how  he 
has  been  conducting  his  business.  Certainly  I  think 
your  Honor  would  agree  perhaps  on  our  part  it 
would  be  a  little  bit  premature  to  jump  into  a  suit, 


N.W.  Poultry  &  Dairy  Prod.  Co.,  et  al.  1.07 

particularly  of  a  criminal  nature,  especially  where 
we  are  not  absolutely  sure  of  what  the  man  has 
been  doing,  and  it  certainly  seems  to  me  it  would 
be  only  fair  we  should  have  a  right  to  see  his 
records  first  to  see  what,  if  anything,  he  has  done. 

The  Court:  I  wonder  if  you  have  a  right  to  go 
into  a  man's  records  if  he  protests,  primarily  to 
criminal  prosecution. 

Mr.  Cannon:  Well,  of  course  it  is  our  position 
we  do,  your  Honor. 

Miss  Gallagher:  The  Price  Control  Act  grants 
immunity. 

The  Court:  How  about  the  Constitutional  guar- 
anty against  self-incrimination? 

Mr.  Cannon :  Well,  your  Honor,  specifically  this 
would  lead  us  into  a  rather  long  discussion.  There 
are  certain  provisions  in  the  Price  Control  Act 
which  relate  to  that,  as  to  the  fact  that  the  claim 
of  self-incrimination  shall  not  be  valid,  but,  never- 
theless, [164]  certain  immunities  from  the  Com- 
pulsory Testimony  Act  of  such  and  such  a  year 
should  be  applicable. 

The  Court:  I  am  talking  about  Constitutional 
guaranties  against  self-incrimination. 

Mr.  Cannon:  Yes,  sir.  That  is  the  section  of 
the  Act  that  is  put  in  to  protect  these  Constitu- 
tional guaranties. 

The  Court:  You  can  bring  a  proceeding  before 
a  grand  jury — I  am  not  an  expert  in  criminal  law. 
All  my  colleagues  are.  I  am  getting  on  bad  ground. 
I  will  just  state  what  I  understand  to  be  funda- 
mentally true.     You  can  bring  anti-tnist  proceed- 
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ings  before  a  grand  jury  and  you  can  issue  a  sub- 
poena to  a  man  to  come  in  and  bring  his  books 
and  records,  but  you  can't  do  it  as  a  basis  for  get- 
ting info  nnation  for  prosecuting  him. 

Mr.  Cannon:  Your  Honor,  in  that  connection, 
probably  our  discussion 

The  Court:  Lots  of  times  he  comes  in  and 
coughs  up  before  he  gets  counsel,  or  in  the  hope  he 
will  get  immunity  and  somebody  else  will  be  in- 
dicted, but  you  can't  move  directly  against  a  man, 
if  I  understand  the  Constitution  correctly,  to  make 
him  convict  himself. 

Mr.  Cannon:  The  applicable  section,  your 
Honor,  is  section  202  (g)  of  the  Price  Control  Act, 
which  provides:  '^No  person  shall  be  excused  from 
complying  with  any  requirements  under  this  sec- 
tion"— that  is  about  testifying  or  giving  us  certain 
records — "because  of  his  privilege  against  self- 
incrimination,  but  the  immunity  provisions  of  the 
Compidsory  Testimony  Act  of  February  11,  1893, 
[165]  shall  apply  with  respect  to  any  individual 
who  specifically  claims  such  privilege." 

The  Supreme  Court  has  specifically  held,  time 
after  time,  that  is  sufficient  protection  under  the 
Constitution. 

The  Court:  Go  on  and  be  a  little  i^lainer.  You 
can't  prosecute  him  on  information  he  has  given? 

Mr.  Cannon :  The  law  is  equally  open  to  de- 
fendant's interpretation,  by  defendant's  counsel, 
as  by  me.    That  is  what  it  says. 

The  Court:     Well,  isn't  that  what  that  says? 
i,  Mr.  Cannon:     That  is  risrht. 
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The  Court:  That  lie  gets  immunity  if  he  claims 
his  Constitutional  guaranty  against  self-incrimina- 
tion. 

Mr.  Cannon:  "but  the  immunity  provisions  of 
the  ComjDulsory  Testimony  Act  of  Febiiiary  11, 
1893,  shall  apply  with  respect  to  any  individual  who 
specifically  claims  such  privilege." 

The  Court:  In  other  w^ords,  you  can't  prosecute 
him  if  he  claims  privilege.  We  understand  each 
other.  So  where  does  that  bring  us  ?  We  have  had 
here  this  afternoon  admission  by  the  man  in  the 
courtroom  he  does  all  of  his  business  in  disregard 
of  G-93.    You  say  you  want  more  than  that? 

Mr.  Cannon :     Yes,  your  Honor. 

The  Court:  And  you  said  a  minute  ago  you 
wanted  more  of  it  perhaps  as  a  basis  for  criminal 
prosecution.    That  is  what  provoked  this  discussion. 

Mr.  Cannon :  To  be  clear  on  that,  I  am  not  to  be 
taken  as  [166]  threatening  any  sort  of  prosecution 
at  all. 

The  Court:     I  know. 

Mr.  Cannon:  I  mean,  I  am  wanting  the  records 
to  find  out  the  facts,  and  unless  we  know  the  facts 
we  have  to  determine  the  best  we  can  as  to  what 
should  be  done. 

The  Court:  The  difference  between  you  and  me 
is,  I  haven't  developed  any  information  this  after- 
noon that  is  satisfactory  to  you  ladies  and  gentle- 
men; that  is,  sufficiently  satisfactory.  To  me,  if  I 
were  where  you  are  I  would  go  dovni  and  draw  up 
a  complaint  tomorrow.  I  would  not  think  I  could 
get  any  more  by  looking  at  the  man's  books.     I 


200  Chester  Bowles  vs. 

would  say,  '^The  defendant,  between  certain  pe- 
riods, has  been  disregarding  G-93  and  has  sold  ap- 
proximately so  many  hundred  thousands  of  tur- 
keys to  tlie  Quartermaster,  and  for  approximately 
a  certain  amount." 

Mr.  Cannon:  In  view  of  that,  if  your  Honor 
feels  that  we  haven't  shown  what  we  should  show, 
then  I  do  submit  your  Honor  should  have  refused 
our  motion  that  we  have  made  in  the  case,  and  in 
regard  to  the  production  of  records. 

The  Court:     You  feel  what? 

Mr.  Cannon:  In  other  words,  I  feel  if  we  have 
not  made  out  our  case,  of  course  that  your  Honor 
should  not  issue  the  order. 

The  Court:  That  wasn't  what  I  stated,  Mr.  Can- 
non. What  I  said  was,  what  it  comes  down  to  is, 
there  has  not  been  developed  here  information  that 
seems  sufficient  and  satisfactory  to  you  and  Mr. 
Wagner  and  Miss  Gallagher.  [167] 

Mr.  Cannon:     Yes,  sir. 

The  Court:  Put  on  your  other  testimony,  Mr. 
Skulason. 

Mr.  Skulason:     Mrs.  Spath. 


N.W.  Poultry  d  Dairy  Prod.  Co.,  et  ah  201 

MRS.  LEONARD  SPATH 

was  thereupon  produced  as  a  witness  in  behalf  of 
Respondents  in  Civil  No.  2565  and  the  Plaintiff  in 
Civil  No.  2575  and,  having  been  hrst  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.     You  have  the  name  of  the  witness? 

A.     Mrs.  Leonard  Spath. 

Q.     Martha  Spath?  A.    Yes. 

Q.     Where  do  you  live? 

A.    We  live  at  11382  Southwest  Capitol  Highway. 

Q.     That  is  near  Portland  here,  is  it? 

A.    Yes. 

Q.     Are  you  married?  A.     Yes. 

Q.     What  is  the  name  of  your  husband? 

A.     Leonard. 

Q.     What  business  are  you  and  he  in? 

A.     Turkey  business. 

Q.     Have  you  been  in  that  for  some  time? 

A.     Ten  years.  [168] 

Q.  And  to  what  extent,  generally  speaking? 
What  volume?  A.     About  three  thousand. 

Q.  On  the  24th  of  last  month  did  anyone  call 
on  you  purporting  to  come  from  the  OP  A  ? 

A.    Yes. 

Mr.  Cannon:  I  object  to  that — excuse  me,  your 
Honor — on  the  ground  it  is  incompetent,  irrelevant 
and  immaterial.  And  likewise,  if  coimsel  will  agree, 
I  will  object  to  all  other  testimony  by  this  witness 
on  the  same  line. 
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The  Court:     Admitted  subject  to  the  objection. 

ISIr.  Skulason:  Q.  Did  you  learn  the  person's 
name? 

A.     Yes.    Mr.  Rodeback. 

Mr.  Skulason:  Mr.  Rodeback.  Your  Honor  will 
remember  he  testified  here  in  this  case. 

Q.  Did  he  say  anything  to  you  about  selling 
turkeys  to  Mr.  Norton's  company?  A.     Yes. 

Mr.  Cannon:  I  object  to  that,  your  Honor,  on 
the  ground  it  is  incompetent,  irrelevant  and  imma- 
terial. Even  assuming  that  your  Honor  has  juris- 
diction to  pass  upon  the  validity  of  the  regulation, 
that  could  conceivably  have  no  bearing  on  the  va- 
lidity of  the  regulation,  as  to  what  Mr.  Rodeback 
told  her,  plus  the  fact  it  is  also  hearsay. 

The  Court:     Do  you  know  what  he  told  her? 

Mr.  Cannon:  I  say  it  has  no  materiality  what- 
soever. [169] 

The  Court:  I  want  to  know,  do  you  know  what 
he  told  her? 

Mr.  Cannon:     Why,  I  certainly  have  no  idea. 

The  Court:  I  have  heard  what  he  told  her.  I 
think  you  will  be  interested  in  it.  Go  on  and  tell. 
Objection  overruled.  You  can't  tell  what  the  answer 
is  going  to  be.    I  think  you  will  be  a  little  surprised. 

Mr.  Skulason:  Q.  You  say  he  did  talk  to  you 
about  selling  turkeys  to  Mr.  Norton? 

A.  Yes.  He  told  us  we  should  not  sell  Mr.  Nor- 
ton any  more  turkeys,  because  if  we  did  the  OP  A 
would  come  back  on  us  and  we  would  have  to  pay 
that  difference  in  price. 
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Mr.  (Jannon:  1  object  to  that  and  move  to  strike 
it  out. 

The  Court:  Tlie  motion  is  denied.  I  don't  want 
any  cumulative  testimony.    Just  put  on  one  witness. 

Mr.  Skulason:     Yes. 

Q.  Did  he  say  anything  about  Mr.  Norton  and 
his  business  practices'? 

A.  Yes.  He  said  he  was  a  rebel,  and  he  was  a 
cheat,  and  he  undergraded. 

Mr.  Cannon:  I  make  a  motion  that  that  be 
stricken  out  as  hearsay;  also  incompetent^  irrele- 
vant and  immaterial. 

The  Court :     The  motion  is  denied. 

Mr.  Skulason:  Q.  Did  he  use  any  other  ex- 
pressions about  him? 

A.     Yes.    He  called  him  a  renegade. 

Mr.  Cannon:     The  same  objection. 

The  Court:     The  same  ruling.  [170] 

Mr.  Skulason:     Q.     Anything  else? 

A.     I  can't — (witness  pauses). 

Q.  Did  you  write,  you  and  your  husband  reduce 
to  writing  w^hat  you  are  now  telling  us  about? 

A.  Yes.  Mr.  Spath  wrote  down  the  things  that 
he  told  him. 

Q.     And  did  you  and  he  sign  that  ?  A.     Yes. 

Q.     And  was  that  statement  true? 

A.     Yes,  that  is. 

Mr.  Skulason:     We  ask  that  the  witness  be  al- 
lo^ved  to  see  this  letter  to  refresh  her  memory. 
(Paper  passed  to  the  witness.) 
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Q.  What  is  this  that  you  are  shown  now? 

A.  This  is  the  letter  that  my  husband  wrote. 

Q.  When? 

A.  On  the  24th  of  September. 

Q.  Is  that  the  date  Rodeback  was  there? 

A.  Yes. 

Q.  And  will  you  look  at  that,  please,  and  state 
whether  or  not  that  is  true,  what  is  in  there. 

A.  Yes,  that  is  true. 

Q.  Is  that  your  signature  to  it  ?  A.     Yes. 

Q.  And  your  husband's?  A.     Yes.  [171] 

Q.  And  who  wrote  it,  first? 

A.  Mr.  Spath  did. 

Q.  In  longhand?  A.     Yes. 

Q.  Or  on  the  typewriter? 

A.  In  longhand. 

Q.  Then  how  was  it  reduced  to  typewritten 
form? 

A.  He  took  the  longhand  up  to  Mr.  Norton's 

office  and  his  secretary  did  it. 

Q.  Have  you  the 

A.  The  original?    Yes. 

Q.  Have  you  the  original  writing? 

A.  Yes.    Uh  huh. 

Q.  With  you?  A.     Yes. 

Q.  Will  you  produce  it? 

A.  He  just  wrote  it  just  on  a  piece  of  paper. 

Q.  That  is  what  you  have  now,  is  it? 

A.  Yes.    Uh  huh.    It  is  the  same  thing. 

Mr.  Skulason:  The  same  thing.  I  offer  these 
two  documents  in  evidence,  your  Honor. 
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Mr.  Cannon :     Well,  just  a  minute. 

The  Court:  I  don't  want  them  in  the  record. 
They  are  rejected. 

Mr.  Skulason:     All  right. 

Q.  Now  having  read  the  two  letters  you  have 
there  and  refreshed  [172]  your  memory,  will  you 
state  whether  or  not  Mr.  Rodeback  used  any  other 
expressions  about  Mr.  Norton  and  his  business  than 
those  you  have  told  us  about. 

A.  He  called  him  a  rebel,  a  cheat,  and  called  him 
very  dishonest,  and  also  he  called  him  a  renegade. 

Q.     And  what  about  weights  and  underweights? 

A.  Yes.  He  said  he  gave  us  also  underweights, 
and  also  imdergrades. 

Q.     What  about  his  honesty? 

A.     Well,  that  he  wasn't  an  honest  man. 

Q.  And  about  selling  turkeys  to  him,  did  he  say 
anything  further  than  what  you  have  said? 

A.  Well,  he  said  that  we  should  not  sell  to  Nor- 
ton but  to  sell  to  Columbia  Produce,  that  we  would 
get  an  honest  grade  and  an  honest  weight. 

Mr.  Skulason:     You  may  cross  examine. 

Mr.  Cannon :     No  cross  examination. 

Mr.  Skulason:     That  is  all,  Mrs.  Spath. 
(Witness  excused.) 

Mr.  Skulason:  Just  one  brief  witness,  if  your 
Honor  please. 
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THAD  R.  PERRY 

was  thereupon  produced  as  a  witness  in  behalf  of 
Respondents  in  Civil  No.  2565  and  the  Plaintiff  in 
Civil  No.  2575  and,  having  been  first  duly  sworn, 
testified  as  follows:  [173] 

Direct  Examination 
By  Mr.  Skulason : 

Q.     Your  name,  please? 

A.     Thad  R.  Perry. 

Q.    Where  do  you  live  ?  A.     Seattle. 

Q.     What  is  your  business? 

A.     Wholesale  produce. 

Q.     Do  you  handle  turkeys?  A.     Yes,  sir. 

Q.     How  long  have  you  lived  in  Seattle  ? 

A.     Since  July  6th,  1902. 

Q.     How  long  have  you  been  in  that  business  ? 
.  A.     Thirty-eight  years. 

Q.     In  handling  turkeys  and  other  poultry? 

A.     Yes,  sir. 

Q.     And  what  are  you,  an  independent  dealer  or 
a  member  of  a  cooperative?  A.     Independent. 

Q.     Are  you  engaged  in  the  same  line  of  business 
as  Mr.  Norton's  company?  A.     I  am. 

Q.     And  have  you  been  notified  under  that  order 
G-93? 

A.     Everybody  in  business  is  amenable  to  it  that 
is  supposed  to  be. 

Q.     Everybody  in  Washington  ?  [174] 

A.     Yes. 

Q.     And  have  you  been  complying  with  it? 

A.     Not  one  hundred  per  cent,  no. 
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Q.  What  can  you  tell  ns  as  to  what  the  business 
practice  has  been  in  the  State  of  Washington  in 
recent  years  in  regard  to  the  processing  of  turkeys 
and  selling  them? 

Mr.  Cannon :  I  object  to  that  as  incompetent, 
irrelevant  and  inunaterial. 

The  Court:     Admitted  subject  to  the  objection. 

Mr.  Skulason:     You  may  answer. 

A.  The  turkeys  have  been  dressed  up  till  a  few 
years  ago,  primarily  by  the  rancher  on  the  farm. 
The  last  few  years,  why,  a  few  independents  and 
cooperatives  both  have  established  turkey  dressing 
stations  in  the  country  to  give  this  service. 

Q.  And  before  this  order  came  out  on  what 
basis,  per  head  or  pound  basis,  did  you  handle  the 
tiu'keys "? 

Mr.  Cannon:  I  object  to  that,  your  Honor.  May 
we  have  the  same  stipulation  here,  that  all  other 
questions  will  be  objected  to  on  the  same  groimds? 

Mr.  Skulason:     It  may  be  stipulated. 

The  Court:  The  same  ruling.  Admitted  subject 
to  the  objection. 

Mr.  Cannon:  I  am  trying  to  save  time,  to  have 
it  agreed  we  will  make  the  same  objection. 

Mr.  Skulason :  If  we  have  anything  to  say  about 
it,  your  Honor,  we  agree  to  that.  [175] 

Mr.  Cannon:     Well 

Mr.  Skulason:  Q.  Now  then,  the  question  was, 
on  what  basis,  per  head  or  per  pound  basis,  the 
custom  has  been  handling  turkeys  in  the  State  of 
Washington  *? 
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A.  Well,  that  lias  varied  over  a  period  of  time. 
Last  year  we  charged  30  cents  straight  across  for 
hens  and  toms,  and  this  spring  we  charged  30  and 
35,  according  to  this  directive  when  it  came  out 
about  the  2nd  or  4th  of  May. 

Q.     Previous  to  that  what  did  you  charge? 

A.    30. 

Q.     And  always  on  the  per  head  basis'? 

A.     Alw^ays  per  head;  never  any  other  way. 

Q.  Now  will  you  tell  us  what  difference  it  makes 
to  the  trade,  if  any,  to  put  the  loose  and  boxed 
turkeys  on  a  per  pound  basis'? 

A.  All  right.  You  take  a  14-pound  hen  turkey 
and  the  charge  for  that,  if  we  charged  30  cents  for 
the  dressing  of  that  bird  that  is  very  easily  com- 
puted. If  we  took  that  14-pound  hen  turkey  and 
changed  it  over  to  the  3^2  cent  charge,  which  was 
required  in  G-93,  3  times  14  is  42  and  7  is  49  cents. 
That  would  be  19  cents  more  than  what  we  were 
charging  before. 

Now  you  take  it  in  the  month  of  May  when 
breeder  turkeys  were  offered,  we  received  this  direc- 
tive on  the  10th  day  of  May,  May  9th,  and  on  the 
11th  day  of  May  we  filed  a  protest  regarding  this 
and  in  the  letter  we  stated  that  w^e  had  the  day 
before,  the  2nd,  on  the  day  before,  dressesd  tom 
turkeys  that  averaged  35  pounds  [176]  apiece.  Those 
turkeys,  if  we  had  charged  35  cents  for  them  that  is 
easily  computed,  but  if  we  had  to  switch  over  to 
the  pound  basis  and  had  charged  V^/o  cents  a  pound, 
or  3  cents  a  pound,  that  w^ould  be  $1.05.    Now  there 
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we  would  raise  our  charge,  we  would  have  to  raise 
our  charge  to  the  shipper  from  35  cents  to  $1.05, 
which  WL'  rebelled.  We  said  that  we  did  not  wi.sh 
to  be  a  paity  to  a  confiscation  of  a  farmer's  prop- 
erty. 

Q.  What  effect  would  it  have  upon  your  busi- 
ness in  obtaining  turkeys  if  you  had  to  make  that 
charge  ? 

A.  Well,  there  has  never  been  a  dii-ective,  na- 
tional or  regic'nal.  that  has  ever  been  issued  in  the 
Northwest  pertaining  to  any  agricidtural  product 
that  we  know  of  that  lias  created  the  furoi*s  that 
this  has. 

Q.     Who  would  be  the  loser  under  this  order? 

A.  It  is  a  Ripley's  Believe  It  or  Xot.  I  never 
heard  of  a  case  where  the  business  fraternity  or 
the  busriies^s  houses  have  gone  into  Court  kicking 
because  tlie  Government,  the  OPA  or  any  other 
depaitment  of  the  Government,  had  awarded  them 
too  much  profit.  That  is  exactly  the  position  of 
the  businessmen  today  in  this  field.  We  don't  care 
to  be  a  pai*ty  to  robbing  the  farmer.  If  we  follow 
this  directive,  why.  the  farmer  would  be  the  loser, 
of  course. 

Q.  Yes.  This  does  not  apply  to  cooperatives, 
however  ? 

A.  Cooperatives  ?  Xo.  Monday  morning,  the 
morning  that  I  got  this  dii-ective,  I  called  up  a  sales 
agent  for  a  cooperative  in  our  district  and  I  says. 
**Have  you  heard  about  this  new  directive,  [177] 
G-93r'    And  he  says,  "Xo.    What  is  it?"    I  read 
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it  to  him.  It  was  short.  I  said,  ''What  is  your 
disposition  about  that?  Do  you  think  that  is  fair, 
or  do  you  feel  like  offering  a  remonstrance?"  He 
says,  "Why  in  hell  should  we  offer  any  objection 
to  it?  If  it  is  too  much  we  refund  it  to  the  pro- 
ducer in  the  form  of  dividends,  so  he  isn't  out  any- 
thing at  all,  through  our  membership."  And  so 
they  haven't. 

Q.  Can  you  tell  us  how  many  pounds  of  turkeys 
are  processed  in  the  State  of  Washington  per  year  ? 

A.  No,  I  am  not  certain.  There  isn't  as  many 
as  Oregon,  but  one-third  of  the  turkeys  raised  in 
the  whole  United  States  I  understand  are  raised 
in  the  three  states  of  California,  Oregon  and  Wash- 
ington, and  it  is  a  very  large  number. 

Q.  Yes.  And  what  proportion  of  the  turkeys 
can  you  tell  us  in  roimd  numbers  is  being  handled 
by  cooperatives  in  Washington? 

The  Court :     Are  you  going  to  miss  your  train  ? 

Mr.  Cannon:  Your  Honor,  I  hate  to  do  this.  I 
have  to  catch  a  plane  at  4:25.  I  don't  want  to  miss 
it  but  I  want  to  be  here  at  the  end.  I  don't  know 
how  much  longer  it  will  be. 

The  Court:     Wind  this  up. 

Mr.  Cannon :  I  will  stipulate  he  will  testify  the 
same  as  the  other  fellow. 

Mr.  Skulason:  I  will  certainly  accommodate 
coimsel,  if  I  can.    Will  you  read  the  last  question. 

The  Court:  He  has  to  catch  an  automobile  to 
go  to  the  airfield.  [178] 
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The  Witness:  On  that  question  about  that  rela- 
tive amount  the  co-ops  handle? 

Mr.  Skulason:     Yes. 

A.  Well,  I  would  say  something  like  probably 
two-thirds. 

Q.  Mr.  Perry,  you  have  had  long  years  of  ex- 
perience in  this  line.  Are  you  an  officer  of  some 
corporation  handling  turkeys'? 

A.  My  own  Hrm,  my  own  business,  Perry  Broth- 
ers. My  own  name  is  the  head  of  it.  I  am  an  officer 
and  it  is  a  family  affair. 

Q.  Well,  could  you  carry  on  your  business  if 
this  order  were  enforced  and  you  were  compelled 
to  obey  it? 

A.  I  would  not  have  veiy  much  turkey  business 
verj^  long.  The  producers  would — in  fact,  one  or 
two  of  them  we  know  of  now  are  putting  in  their 
own  dressing  plants.    They  are  going  to  try  it  out. 

Mr.  Skulason:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Cannon: 

Q.  One  question.  You  said  that  you  had  not 
complied  with  the  regional  order  G-93;  is  that 
correct  % 

A.  In  the  30  and  35  cents,  the  charge  for  the  kill 
and  haul,  we  did  comply  with  that,  but  that  only 
applies  u})  to  the  point  that  a  turkey  goes  into  the 
cooler.  Just  as  soon  as  you  stick  it  in  a  cooler  box 
the  directive  says  you  can't  charge  that  any  more; 
you  have  got  to  switch  over  to  a  pound  basis,  and 
we  haven't  complied  with  that.  [179] 
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(Testimony  of  Thad  R.  Perry.) 

Q.  You  haven't,  although  you  knew  that  the 
order  required  that? 

A.  We  knew  that  the  order  required  that.  That 
is  right. 

Mr.  Cannon :     That  is  all. 

Mr.  Skulason:     That  is  all. 
(Witness  excused.) 

Mr.  Skulason:     That  is  all  of  our  case. 

The  Court :     Nothing  more  on  the  other  side  ? 

Mr.  Cannon:     That  is  all. 

The  Court:  Now  on  your  injunction  proceed- 
ing, Mr.  Skulason 

Mr.  Skulason:  We  are  here  on  both  cases  to- 
gether, I  understand. 

The  Court :  I  know,  but  I  am  talking  now  solely 
about  your  injunction  proceeding. 

Mr.  Skulason:     Yes,  your  Honor. 

The  Court:     The  case  you  brought  as  plaintiff. 

Mr.  Skulason:     I  understand. 

The  Court:  Your  motion  for  a  temporary  re- 
straining order  is  denied.  I  reserve  ruling  on  the 
defendant's  motion  to  dismiss.  I  am  not  persuaded 
that  jurisdiction  was  restored  by  the  amendment, 
2  (m).    Is  that  what  you  call  it,  2  (m)  ? 

Mr.  Skulason:     Yes. 

The  Court:  The  case  will  ride  on  the  calendar 
and  any  further  light  that  is  available  by  either 
party  will  be  welcomed  by  me.  As  to  the  Govern- 
ment's, or,  rather,  the  OPA's  proceeding  for  the 
order  directed  to  Northwest  Poultry  and  Dairy 
Products  Company,  [180]  I  reserve  decision  on  that. 
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We    will    adjourn    until    ten    o'clock    tomorrow 
morning. 

(Thereupon,  at  4:05  o'clock  P.M.,  court  waa 
adjourned.)  [181] 
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[Title  of  District  Court  and  Cause.] 

Portland,  Oregon,  Thursday,  November  9,  1944 
10:05  o'clock  A.  M. 

Before :  Honorable  Claude  McColloch,  Judge.  [184] 

PROCEEDINGS 

The  Court:     Mr.  Wagner. 

Mr.  Wagner:  If  your  Honor  please,  we  have 
pending,  as  I  understand  it,  from  your  Honor,  last 
Monday,  the  two  cases.  Northwest  Poultry  and 
Dairy  Products  Company  v.  Bowles,  and  also  the 
Administrator's  case,  Bowles  v.  Northwest  Poultry 
and  Dairy  Products  Company,  the  latter  of  which 
is  asking  for  an  order  requiring  the  production  of 
documents.  I  don't  know  which  order  the  Court 
wants  to  take  those  up  in.  I  would  like  at  this 
time,  however,  to  introduce  to  the  Court  Mr.  Wil- 
liam B.  Wetherall,  from  the  San  Francisco  office, 
who  is  in  Mr.  Cannon's  office,  and  we  would  like 
permission  of  the  Court  to  have  Mr.  Wetherall  ap- 
pear of  record,  and  a  motion  for  his  admission  to 
the  Court  has  already  been  filed. 

The  Court:  Yes.  We  will  try  the  case  in  which 
Mr.  Skulason  appears  for  the  plaintiff.  That  is  the 
case  we  will  try  this  [185]  morning. 

Mr.  Skulason:  Yes.  That  is  referring  to  those 
two  cases? 

The  Court:     Yes. 

Mr.  Skulason:  The  show  cause  matter  comes 
first,  I  believe  f 

The  Court:     Why? 
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Mr.  Skiilason:     The   a])plicatiori   to   show   cause 

1  think  comes  first. 

The  Court :  Give  me  the  file.  1'hat  was  filed  first 
and  we  haven't  been  discussing  it.  What  do  you 
mean,  the  application  for  production  of  documents? 

Mr.  Skulason:  No.  For  permission  to  examine 
our  records  and  books. 

The  Court :  Well,  just  lay  that  aside  and  we  will 
try  the  case  in  which  you  appear  as  plaintiff  now. 

Mr.  Skulason:  Very  well,  your  Honor.  The 
Court  then  is  taking  jurisdiction  in  that  case,  of 
course  ? 

The  Court :     Will  you  say  thaf  again  ? 

Mr.  Skulason:  We  are  prepared  to  go  ahead 
with  that  case. 

The  Court:     Yes. 

Mr.  Skulason:  Now  may  I  say  this,  reminding 
your  Honor  that  we  had  a  hearing  here  and  called 
several  witnesses  and  their  testimony  has  been 
transcribed. 

The  Court:     Yes. 

Mr.  Skulason:  And  I  don't  wish  to  go  over  that 
ground  again. 

The  Court :     No.    That  is  part  of  the  case.  [186] 

Mr.  Skulason :     That  is  part  of  the  case  ? 

The  Court:     Yes. 

Mr.  Skulason :  Well  then,  we  are  ready  to  go 
ahead. 

Mr.  Wetherall :  If  your  Honor  please,  if  I  might 
interrupt  a  moment  here,  in  regard  to  the  so-called 

2  (m)  case,  which  I  understand 
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The  Court:  What  2  (m)  ?  I  don't  know  what 
that  means. 

Mr.  Wetherall:  In  other  words,  a  declaratory 
judgment  case. 

The  Court :     That  is  the  one  you  are  bringing  ? 

Mr.  Skulason:     Yes,  your  Honor. 

Mr.  Wetherall:  I  think  we  should  call  your 
Honor's  attention  at  the  outset  here  to  a  recent 
opinion  of  Judge  La  Buy,  of  the  Northern  District 
of  Hlinois,  which  holds  that  the  exclusive  jurisdic- 
tion provision  in  Section  204  (d)  of  the  Emergency 
Price  Control  Act  is  not  effective,  affected  by  Sec- 
tion 2  (m)  of  the  Act,  which  is  of  course  relied 
upon  by  the  plaintiff  in  the  case  which  is  now  com- 
ing up  for  consideration.  We  have  handed  a  copy 
of  the  Court 's  opinion  in  that  case  to  counsel  for  the 
plaintiff  and  we  should  like  to  pass  a  copy  up  to 
your  Honor  at  this  time.  This  action  is  fairly  in 
point  and,  so  far  as  it  affects  the  present  case,  con- 
stiutes  a  clear  and  direct  authority  for  the  propo- 
sition that  this  Court  has  no  jurisdiction  to  enter- 
tain any  question  regarding  the  validity  of  any 
price  regulation  or  order  in  a  matter  of  this  kind. 

Now  I  should  like  to  enter  into  a  more  detailed 
dis-  [187]  cussion  of  the  opinion  here. 

The  Court :  What  is  the  status  of  the  pleadings  ? 
I  have  the  wrong  case  here,  the  wrong  file.  What 
is  the  status  of  the  pleadings  in  this  case  ? 

Mr.  Wetherall:  In  this  matter  we  have  pre- 
sented, your  Honor,  a  motion  to  dismiss  the  com- 
plaint. 
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The  Court:     1  reserved  ruling  on  that,  didn't  I? 

Mr.  Wetherall:  Yes.  I  believe  you  took  that 
matter  under  submission. 

The  Court:  If  you  have  never  answered  right 
that  is  your  own  fault. 

Mr.  Wetherall:     That  is  correct. 

The  Court :  Mr.  Wagner  told  me  informally  the 
other  day,  or  you  said  in  court  here  the  other  day, 
that  that  is  the  only  pleading  you  expected  to 
put  in? 

Mr.  Wagner :     That  is  right,  your  Honor. 

The  Court:  Yes.  So  that  should  I — all  right. 
Now  you  want  to  be  heard  further  as  to  the  juris- 
diction point? 

Mr.  Wetherall :     I  would  appreciate  it,  yes,  sir. 

The  Court:     Go  ahead. 

Mr.  Wetherall:  In  this  connection,  Illinois 
Packing  Company  v.  Defense  Supplies  Corporation, 
the  plaintiff  set  a  declaratory  judgment  under  Sec- 
tion 2  (m),  which  is  the  very  provision  relied  upon 
by  the  plaintiif  in  this  case,  declaring  invalid  a  cer- 
tain provision  contained  in  the  regulations  promul- 
gated by  the  [188]  Defense  Supplies  Corporation 
governing  the  payment  of  subsidies  to  meat  slaugh- 
terers. 

The  regulation  involved  was  Regulation  No.  3  of 
the  Defense  Supplies  Corporation,  and  Amendment 
2  of  that  regulation  provided  for  the  pajrment  of 
extra  compensation  in  addition  to  what  is  com- 
monly referred  to  as  base  compensation  in  the  form 
of  subsidy  to  slaughterers  of  meat,  and  this  extra 
compensation   was  allowed  for  non-processing,   or 
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to,  rather,  non-processing  slaughterers,  and  the  rate 
there  was  80  cents  per  hundredweight  in  addition 
to  the  regular  compensation. 

Now  the  amendment  to  the  D.S.C.  Regulation 
contained  certain  definitions  of  non-processing 
slaughterer,  who,  if  the  definitions  were  complied 
with,  would  be  entitled  to  the  extra  subsidy. 

The  term  non-processing  slaughterer  was  given  a 
certain  definition,  which  I  think  we  need  not  go 
into  here  in  any  detail,  but  the  non-processing 
slaughterer  had  to  be  under  these  definitions  an 
imaffiliated  slaughterer  and  an  unaffiliated  slaugh- 
terer w^as  defined  in  the  regulation  as  follows: 

"Unaffiliated  slaughterer  means" — and  I  am 
reading,  your  Honor,  from  page  2  of  the  Court's 
opinion  in  the  Illinois  Packing  Company  case — 
*' Unaffiliated  slaughterer,"  line  5,  "means  a  slaugh- 
terer who  does  not  owti  or  control  a  processor  or 
purveyor  of  meat  and  who  is  not  owTied  or  controlled 
by  a  processor  or  purveyor  of  meat.  Unaffiliated 
slaughterer  shall  not  include  [189]  any  institution, 
representative  or  agency  of  Federal,  state,  or  local 
governments. ' ' 

Then  in  subparagraph  4  of  line  11  of  the  opinion, 
it  reads: 

"Own  or  control  means  to  own  or  control,  directly 
or  indirectly,  a  partnership,  equity,  or  in  excess  of 
10  per  cent  of  any  class  of  outstanding  stock,  or 
to  have  made  loans  or  advances  in  excess  of  5  per 
cent  of  tlie  other  persons  monthly  sales." 

Now  it  was  this  latter  paragraph  No.  4  which  was 
called  into  question  in  this  proceeding.  The  Defense 
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Supplies  Corpoiatioii  had  paid  (Jiit  subsidies  in  the 
amount  of  more  than  $300,000  to  the  Illinois  Pack- 
ing Company  and  then  wlien  it  appeared  that  the 
Illinois  Packing  Company  had  not  qualified  as  a 
non-processing  slaughtering,  within  the  meaning  of 
the  D.S.C.  Regulations,  the  Defense  Supplies  Cor- 
poration commenced  to  withhold  subsidy  payments 
and  to  compel  them,  as  an  offset  against  the  pay- 
ments which  had  already  been  paid  out. 

Now  it  so  happens,  as  appears  from  the  opinion, 
that  the  packing  company  finally  disposed  of  more 
than  10 — rather,  that  the  ownership  of  more  than 
10  per  cent  of  the  stock  which  had  been  held  by  a 
processor  or  purveyor  of  meats,  so  as  thus  to  dis- 
qualify the  company  from  claiming  extra  subsidy, 
was  finally  disposed  of  in  May  of  1944,  so  that 
thereafter  D.S.C.  admitted  that  the  company  was 
entitled  to  the  extra  subsidy  [190]  but  it  withheld 
its  subsidy — as  I  say,  applied  it  as  an  offset  against 
subsidy  payments  which  had  already  been  made. 

This  suit,  then,  which  was  brought  under  Section 
2  (m)  of  the  Emergency  Price  Control  Act,  sought 
to  have  the  Court  declare  invalid  this  particular 
definition  which  I  have  just  referred  to  upon  vari- 
ous grounds. 

The  Court  has  found  that  the  subsidy  payment 
was  made  pursuant  to  Section  2  (e)  of  the  Emer- 
gency Price  Control  Act,  which  does  relate  to  sub- 
sidies. It  then  found — I  neglected  to  state  that 
defendant  had  filed  a  motion  to  strike  the  complaint 
based  on  the  jurisdictional  ground,  and  the  Court  in 
granting  that  motion  and  holding  that  it  had  no 
jurisdiction  to  hear  the  matter,  found,  as  I  have  in- 
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dicated,  that  the  subsidy  had  been  paid  pursuant  to 
Section  2  of  the  Emergency  Price  Control  Act.  It 
then  found  that  Section  204  (d)  of  the  Act,  which 
we  commonly  refer  to  as  the  exclusive  jurisdiction 
provision,  ajjplied  to  this  case,  and  then  the  Court 
proceeds  to  point  out  that  unless  jurisdiction  is  off- 
set by  Section  2  (m)  the  Court,  under  Section 
204  (d),  does  not  have  jurisdiction  to  entertain  the 
matter. 

If  your  Honor  will  turn  to  page  6  of  the  opinion, 
line  3,  the  opinion  reads:  ''Under  the  plain  lan- 
guage of  Section  204  (d)  this  Court  has  no  jurisdic- 
tion to  pass  upon  the  validity  of  such  regidation 
unless  that  power  is  conferred  upon  the  Court  by 
Subsection  (m)  of  the  amendment  of  Section  2  of 
the  Emergency  [191]  Price  Control  Act  of  1942, 
which  provides  as  follows.^' 

Then  the  Court  concludes,  dropping  down  to 
line  19: 

"The  Court  has  considered  the  language  of  this 
sub-paragraph  and  is  of  the  opinion  that  it  does  not 
confer  jurisdiction  upon  this  Court  to  pass  upon  the 
validity  of  the  regulation  in  question.  The  Court 
is  impelled  to  the  above  conclusion  for  the  follow- 
ing reasons." 

Now  the  Court  thereafter  sets  forth,  I  believe, 
six  reasons  in  support  of  its  conclusion  of  law,  and 
of  course  finally  declines  to  entertain  jurisdiction. 

Now  so  far  as  the  Court's  reasoning  is  concerned, 
I  don't  know  that  it  is  necessary  at  this  time  to  go 
into  that  at  any  detail.  As  a  matter  of  fact,  we 
could  enlarge  upon  the  reasoning  contained  in  the 
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opinion,  as  lias  been  done  already,  1  believe,  in  pre- 
vious hearings  in  this  matter.  The  Couit  does  point 
out — I  think  this  is  the  section — that  under  Section 
2  (m)  the  Court  has  jurisdiction  to  consider  only 
whether  particular  acts,  or  failure  to  act,  on  the 
part  of  the  Government  officers  or  agencies,  are 
imauthorized  under  the  pertinent  regulations. 

The  Court  specifically  points  out  that  it  has  no 
jurisdiction  to  consider  the  question  of  validity  of 
the  regulations  themselves,  and  in  that  connection 
makes  this  im]3ortant  obsei*vation.  The  Court  points 
out  that  the  basic  and  underlying  purpose  of  Section 
204  (d)  is  to  preserve  uniformity  in  any  [192]  in- 
terpretation of  the  important  provisions  of  the 
Emergency  Price  Control  Act ;  rather,  I  should  say, 
the  regulations  pursuant  to  tlie  Emergency  Price 
Control  Act,  in  order  that  we  wouldn  't  have  a  multi- 
plicity of  varying  intei'pretations  of  our  regula- 
tions, depending  perhaps  upon  a  number  of  courts 
which  might  entertain  questions  of  validity. 

Judge  La  Buy,  in  this  case,  points  out  that  in 
vesting  District  Courts  with  the  declaratory  judg- 
ment jurisdiction  under  Section  2  (m)  to  consider 
whether  Government  officers  are  imposing  unlawful 
conditions  or  penalties  Congress  was  aware  of  the 
basic  purpose  of  204  (d)  and  that  Section  2  (m) 
does  not  destroy  that  purpose  but  rather  limits  the 
Court  to  a  consideration,  whether  under  the  facts 
in  the  particular  case  numbered  under  2  (m)  a  Gov- 
ernment officer  or  agency  has  in  fact  exceeded  its 
authority  under  its  applicable  regulation,  or  whether 
it  has  attached  some  unlawful  condition  or  penalty 
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to  the  payment  of  a  subsidy,  and  that  sort  of  thing, 
and  that  to  permit  the  courts  to  decide  questions  of 
that  kind  in  no  way  affects  the  fundamental  pur- 
pose of  Section  204  (d)  to  preserve  uniformity  in 
regard  to  questions  of  validity.  I  think  that  is  an 
important  consideration. 

Now  we  have  already  indicated  to  the  Court  our 
position  in  regard  to  Section  2  (m).  I  might  sum- 
marize that  briefly. 

In  the  first  place,  you  will  note  that  Section  2  (m), 
which  incidentally  is  quoted  in  the  opinion  in  this 
Illinois  [193]  Packing  Company  case,  for  your 
Honor's  convenience  at  page  6  of  the  opinion.  The 
section  ax)plies,  in  the  first  place,  only  to  three  lim- 
ited classes  of  cases,  or  types  of  cases;  one,  cases 
where  payments  are  to  be  made  by  some  Govern- 
ment agency.  Now  that  specifically  refers  to  a  sub- 
sidy matter.  Two,  cases  involving  contracts  for  the 
purchase  of  commodities  by  the  Government;  and, 
three,  cases  involving  allocation  of  materials  or 
facilities  for  fixing  of  equities. 

Now  it  is  to  be  noted  that  none  of  those  three 
classes  of  cases  involves  the  prices  which  may  be 
charged  for  commodities. 

The  section,  then,  at  the  outset,  does  not  pertain 
to  price  regulations.  And,  further,  as  I  have  indi- 
cated, and  as  is  pointed  out  by  the  Court  in  the 
Illinois  Packing  Company  case,  the  jurisdiction  of 
the  Court  is  further  limited  to  a  consideration,  not 
of  the  validity  of  any  regulation  involving  these 
three  classes  of  cases  which  I  have  indicated,  but 
to  consideration  whether  anv  Government  officer  or 
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agency  has,  in  applying  those  regulations,  imposed 
some  condition  or  penalty  which  is  not  authorized 
by  the  applicable  regulation.  Now  that,  I  submit, 
falls  far  short  of  vesting  the  Court  with  authority 
to  consider  the  validity  of  the  regulation  itself. 

I  believe  at  the  previous  hearing  an  example  was 
given  as  to  how  Section  2  (m)  might  apply.  I  think 
this  case  which  we  have  just  cited  and  discussed 
gives  us  a  still  further  example,  and  I  might  say  a 
living  example  of  how  Section  2  (m)  [194]  is  to  ap- 
ply, and  the  Court  in  pointing  out  the  difference 
between  a  question  involving  the  validity  of  a  regu- 
lation and  a  question  as  to  whether  a  particular 
officer  exceeds  his  authority  in  applying  the  regula- 
tion, the  Court  in  pointing  out  that  distinction  says 
this : 

If,  in  the  case  here  brought  by  the  Illinois  Pack- 
ing Company,  the  plaintiff  had  merely  contested  the 
fact  whether  10  per  cent  or  more  of  its  stock  was 
owned  by  a  processor  or  j^urvej^or  of  meats,  that 
would  have  presented  a  factual  question  of  purely 
local  significance,  which  the  Court  would  have  had 
the  jurisdiction  to  pass  upon.  In  other  words,  the 
Court  could  have  deeded  the  fact  whether  the  De- 
fense Supplies  Corporation's  agent  had  exceeded  its 
authority  under  the  Defense  Supplies  regulation  in 
holding  that  this  particular  applicant  was  not  quali- 
fied under  the  regulations  for  the  subsidy,  inasmuch 
as  more  than  10  per  cent  or  more  of  its  stock  was 
owned  by  a  processor  or  purveyor  of  meats. 

Now  that  would  have  been  a  factual  question,  of 
purely   local   significance,   which   the    Court   could 
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have  decided,  but  in  this  case  the  plaintiff  went  fur- 
ther than  that  and  questioned  the  validity  of  the 
definition  itself — the  definition  in  the  Defense  Sup- 
plies Corporation's  regulation,  which  defined  what 
was  meant  by  an  unaffiliated  non-processing  slaugh- 
terer, and  which  of  course  defined  what  was  meant 
by  the  words  "own"  or  *' control,"  as  used  in  the 
regulation.  [195] 

I  think  we  might  submit  even  a  further  example. 
The  Defense  Supplies  Corporation  Regulation  No. 
3,  which  governs  livestock  slaughter  payments,  con- 
tains a  provision  in  Section  10,  I  believe,  to  the 
effect  that  where  the  Price  Administrator  finds 
that  an  applicant,  a  slaughterer,  appl3dng  for  a 
subsidy,  has  been  in  local  violation  of  price  regu- 
lations or  ration  orders,  the  Defense  Supplies  Cor- 
poration has  authority  to  withhold  the  applicant's 
subsidy  payments.  Now  since  that  provision  for 
withholding,  which  we  might  say  in  effect  provides 
a  cross-sanction  of,  shall  we  say,  a  penalty  and  not 
to  indicate  that  withholding  is  a  penalty — let  us 
just  assume  that  it  is  a  penalty;  it  provides  a 
penalty  under  the  subsidy  provisions  of  the  Defense 
Supplies  Coq)oration  for  a  violation,  not  of  the 
subsidy  provisions  themselves  but  of  a  price  regula- 
tion or  rationing. 

Now  the  regulation  itself  provides,  under  De- 
fense Supplies  Corporation,  that  an  agent  of  tlie 
Defense  Supplies  Corporation  has  authority  to 
withhold  subsidy  payments  where  the  Price  Admin- 
istrator finds  that  there  has  been  a  willful  price 
or  rationing  violation.     Now  in  that  situation  our 
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position  is,  and.  has  always  been,  that  a  I).  S.  C. 
agent  has  authority  to  withhold  the  slaughterer's 
subsidy  where  there  has  been  a  finding  by  the  Price 
Administrator  of  a  willful  violation. 

Now  assuming  that  the  slaughterer  files  a  case 
for  declaratory  judgment  under  2  (m),  in  a  situa- 
tion of  that  kind  [196]  our  position  would  simply 
be  that  the  conduct  of  the  I).  S.  C.  Agent  in  with- 
holding the  subsidy  under  those  circumstances  was 
clearly  within  the  authority  given  him  by  the  regu- 
lation, duly  enacted  by  Defense  Supi)lies  Corpora- 
tion, and,  therefore,  the  Court,  under  Section  2  (m), 
would  be  bound  to  find  that  it  had  no  jurisdiction 
to  question  the  validity  of  such  a  provision. 

On  the  other  hand,  if  the  plaintiff  in  such  an 
action  were  to  take  the  position  that  the  D.  S.  C. 
Agent  had,  for  some  reason  not  indicated  by  the 
Defense  Supplies  Corporation,  withheld  the  subsidy, 
then  the  Court  Avould  have  jurisdiction  to  pass 
upon  that  matter.  To  take  perhaps  a  silly  example, 
if  the  D.  S.  C.  should  withhold  the  subsidy,  simply 
because  the  slaughterer  didn't  part  his  hair  on  the 
right  side,  or  something  of  that  sort,  then  clearly 
that  is  a  matter  which  the  Court  has  jurisdiction 
to  pass  upon  under  Section  2(m).  So  it  appears 
to  us,  then,  that  this  case  is  clear  authorit}^  for  the 
proposition  that  the  Court  has  no  jurisdiction  to 
consider  the  question  of  the  validity  of  the  regional 
orders  which  are  contested  in  this  case,  and  that, 
therefore,  our  motion  to  dismiss  the  complaint 
should  be  granted. 
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The  Court:  Do  you  care  to  argue  that  point 
further  ? 

Mr.  Skulasori:     Mr.  Henderson  wanted  to. 

Mr.  Henderson:  If  the  Court  please,  \ye  wish  to 
be  of  whatever  help  to  the  Court  we  can  in  this 
matter.  If  the  Court  still  has  an  open  mind  on 
it,  or  needs  to  hear  something  [197]  further,  we  will 
be  glad  to  address  ourselves  to  this  question.  If 
there  is  anything  that  has  been  suggested  by  this 
opinion  from  the  District  Court  in  Illinois  that 
needs  to  be  met,  we  will  be  glad  to  do  that.  We 
don't  consider  that  any  opinion  by  any  Court  is  any 
stronger  than  the  reason  and  the  logic  that  is  sup- 
posed to  give  it  effect.  If  there  is  any  reason  and 
logic  in  this  connection  that  appeals  to  your  Honor 
as  being  persuasive  on  this  question,  then  of  course 
you  should  follow  it.  If  it  is  not  just  the  same  as 
any  other  District  Court  you  should  disregard  it; 
or,  as  far  as  that  is  concerned,  any  other  court. 

If  the  Court  is  not  willing  to  cite  reasons  sup- 
porting its  conclusions  that  are  persuasive,  no  othei- 
court  should  follow  it.  To  merely  say,  ''we  hold 
this"  or  "we  hold  that",  means  nothing.  This  is 
entirely  a  ((uestion  of  statutory  construction.  This 
judge  pays  no  attention  to  any  rule  of  statutory 
construction  that  I  know  of — just  arbitrarily  says 
this.  I  thought  at  the  last  hearing  in  this  we 
pointed  out  to  your  Honor  the  most  persuasive  rule 
of  statutory  construction  that  there  is,  insofar  as 
this  Act  is  concerned,  when  we  went  through  this 
Act  and  showed  you  in  other  respects  when  Con- 
gress  was   addressing   themselves   to   a   particular 
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subject  relating"  to  that  i)articiilai'  subsection  ('Ou- 
gress  there  said  "This  subsection". 

Now  in  this  Act,  or  in  this  part,  tlie  langua.s^e 
is  very  comprehensive.  "If  any  order,  or  any 
person ' '. 

To  iUustrate  what  I  said  before, — I  dislike  to  go 
over  [198]  what  I  have  alread}^  addressed  to  the 
Court,  to  bring  it  up,  to  remind  the  Court.  Now 
take,  for  instance,  in  the  amendment.  Section  2  here 
on  the  second  page;  it  sa\^s,  "he  may,  without  regard 
to  the  foregoing  provisions  of  this  subsection",  do 
certain  things. 

"any  regulation  or  order  mider  this  section 
shall  be". 

"pursuant  to  the  provisions  of  this  subsection". 

"nothing  in  this  subsection  shall  be  construed  tc 
modify",  and  so  on.  •     '      '' 

Coming  on  down,  "no  power  conferred  by  this 
section  shall  be  constnied  to  authorize  any  action 
contrary  to  the  pro^asions  and  purposes  of  Sec- 
tion 3",  referring  definitely  to  what  they  are 
referring  to. 

"this  subsection  shall",  so  and  so. 

"no  regulation,  order  or  price  schedule  issued 
under  this  Act  shall,  after  the  effective  date  of  this 
subsection ' '. 

"that  in  no  case  shall  this  subsection  require", 
and  so  on. 

Now  that  is  the  language  that  is  used  throughout 
this  Act  in  all  other  matters. 

Then  when  we  come  to  this  section  in  regard  to 
the  subject  matter  of  the  jurisdiction — and,  inciden- 
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tally,  if  the  Court  please,  let  me  remind  you  of 
what  I  said  before.  This  litigant  is  in  court.  He 
wants  to  be  heard  before  this  Court — this  Court  in 
his  territorial  jurisdiction.  He  does  not  want  [199] 
to  file  an  action  back  in  Washington  and  have  them 
come  out  here.  And  that  was  one  of  the  things 
that  was  argued  before  Congress  when  all  of  this 
was  being  considered  and  j^eople  were  arguing, 
there  was  this  man  from  down  in  Boston.  Senator 
Taft  called  attention  to  the  fact  that  this  litigant 
in  Boston  had  to  come  do\\Ti  to  Washington  to  file 
his  case,  and  there  was  being  discussed  the  right 
of  a  litigant  to  litigate  in  his  own  court,  so  here 
is  what  they  wrote  into  the  law: 

"any  person  aggrieved  by  any  action  of  any 
agency,  department,  officer,  or  employee  of  the 
Government,  contrary  to  the  provisions  hereof" — 
provisions  hereof  means  what? — "or  by  the  failure 
to  act" — by  the  failure  to  act — "act  of  any  such 
agency,  department,  officer,  or  employee,  may  peti- 
tion the  District  Court  of  the  district  in  which  he 
resides  or  has  his  place  of  business  for  an  order", 
and  so  on. 

The  language  used  there  is  as  sweeping  and  as 
comprehensive  as  by  itself  it  possibly  can  be,  the 
word  "any". 

Now  this  opinion  concludes,  the  last  one — the  rest 
of  them  are  just  of  course  ipse  dixit,  "I  saw  it, 
therefore  it  is  so";  but  the  fourth  one,  or  the  "e", 
to  hold  that  subsection  or  paragraph  (m)  conferred 
jurisdiction  upon  the  District  Court  to  pass  upon 
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the  validity  of  regulations,  you  raise  the  very  ques- 
tion of  lack  of  uniformity  of  construction  by  the 
various  District  Courts  which  was  said  to  be 
avoided  by  the  creation  of  the  Emergency  Court  of 
Appeals.  [200] 

Well,  if  the  Court  please,  this  case  can't  have  a 
counterpart  in  New  Hampshire,  Georgia,  or  even 
in  California.  This  case  is  peculiar  to  the  State 
of  Oregon  and  the  State  of  Washington,  the  south- 
ern part  of  the  State  of  Washington.  This  is  a 
case  that  only  this  Court  needs  have  to  consider  the 
facts  in  or  apply  the  law  to.  There  does  not  have 
to  be  any  unifonnity  as  to  this  case.  It  never  will 
arise  in  any  other  court,  in  any  other  territory  in 
the  United  States,  so  there  is  no  necessity  for  asking 
or  for  claiming  this  Emergency  Court  of  Appeals 
should  have  jurisdiction  on  the  basis  of  uniformity. 
That  cannot  arise.  This  is  a  case  that,  as  I  say, 
will  only  be  addressed  to  this  one  Court. 

So  we  submit,  if  the  Court  please,  that  in  con- 
struing the  jurisdiction  of  a  court,  if  you  are  goinc^ 
to  exclude  a  light  it  should  be  so  specific  that  the 
Court  can  have  no  question  about  it.  If  otherwise 
the  Court  has  jurisdiction  over  this  particular 
matter  the  Court  should  not  be  excluded  because 
of  the  argument  that  has  been  advanced  here,  or 
the  statements  made  in  this  opinion  by  this  Court 
in  Illinois. 

The  Court:  How  many  witnesses  do  you  gentle- 
men have? 

Mr.  Skulason:  We  have  Mr.  Norton  here  for  a 
brief  statement  as  to  certain  matters  he  didn  't  quite 
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fully  cover,  and  then  I  have  three  others  here,  three 
or  four,  who  will  be  very  brief,  your  Honor,  under 
our  allegation  that  the  defendants  are  threatening 
to  invoke  the  sanctions  of  the  Act  against  our  [201] 
client. 

The  Court:     Will  you  put  them  on. 
,    Mr.  Skulason:     Mr.   Norton,  will   you  take  the 
stand,  please. 

PLAINTIFF'S  EVIDENCE  IN  CIVIL  NO.  2575 

C.  W.  NORTON 

was  thereupon  recalled  as  a  witness  in  behalf  of  the 
plaintiff  and,  having  been  previously  sworn,  further 
testified  as  follows: 

The  Clerk:    Will  you  state  your  name,  please. 

The  Witness:     C.  W.  Norton. 

Mr.  Skulason:     He  has  been  sworn. 

The  Court:     He  has  been  sworn  in  this  case. 

Mr.  Skulason:  Would  it  aid  your  Honor  in  any 
way  if  I  would  briefly  outline  the  complaint? 

The  Court:     Yes. 

Mr.  Skulason:  This  was  a  suit  brought  by  the 
Northwest  Poultry  and  Dairy  Products  Company 
against  Chester  Bowles  and  others,  and  the  grounds 
of  the  complaint,  very  briefly  stated,  are  that  this 
plaintiff  has  been  engaged  as  a  wholesaler,  proces- 
sor and  purchaser  of  turkeys  in  Portland,  Oregon, 
for  the  last  twelve  years,  and  that  imtil  the  issuance 
of  the  regulations  that  have  been  attacked  here, 
which  followed  certain  practices,  cost  practices  and 
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(Testimony  of  C.  W.  Norton.) 
methods  in  that  liusiness  which  had  been  estab- 
lished in  that  industry  by  this  plaintiff  and  others 
in  the  industry,  and  goes  on  to  say  that  durin.i?  that 
period  [202]  it  had  been  the  business  practice  and 
cost  practice  and  method  of  wholesalers  in  this 
locality,  and  processors  and  purchasers  of  turkeys, 
to  haul  and  ])ick  turkeys  for  the  growers  on  a 
per-head  basis,  and  that  during  the  latter  part  of 
the  period  the  j)ractice  and  custom  had  been  to 
make  a  charge  of  30  cents  per  head  for  picking 
toms  and  22  cents  per  head  for  picking — no — yes, 
picking  hens  20  and  toms  22  cents,  plus  3  cents  for 
hauling,  making  a  charge  for  picking  and  hauling 
of  23  cents  for  hens  and  25  cents  for  toms. 

Now  that  was  the  price,  and  this  billing  is  here 
in  view  of  the  provision  of  the  Act  to  the  effect  that 
settled  and  established  business  practices  shall  not 
be  disturbed. 

Then  it  goes  on  to  say  that  in  1943  the  whole- 
salers, etcetera 

The  Court:  Excuse  me,  Mr.  Skulason.  (The 
Court  here  conferred  with  Judge  Fee.)  Proceed, 
Mr.  Skulason. 

Mr.  Skulason:  I  was  saying,  3^our  Honor,  i:ii 
1943  the  wholesalers  and  processors  raised  this 
charge  for  picking  and  hauling  per  head  to  25  cents 
and  28  cents,  respectively,  and  that  thereupon  the 
OPA  claimed  that  this  was  a  violation  of  the 
Emergency  Price  Control  Act  and  ruled  that  the 
service  charge  should  be  reduced  to  the  former 
figure,  23  and  25. 
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I  am  sure  your  Honor  understands  what  I  am 
saying-  about  that. 

Then  there  was  a  ruling  established  in  November 
of  1943  [203]  to  the  effect  that  the  processor  or 
wholesaler  was  prohibited  from  purchasing  dressed 
turkeys  from  the  gi'ower,  although  this  had  been  the 
uniform  custom  in  the  locality  mentioned  for  many 
years,  which  meant  that  he  should  not  pay  the 
ceiling  price  fixed  by  the  Office  of  Price  Adminis- 
tration but  dress  turkeys  and  charge  the  growers 
for  the  service  of  picking  and  hauling  them,  and 
this  ruling,  it  is  alleged,  ignored  and  disrupted  the 
custom  and  practices  in  the  trade,  in  the  business. 

Then  later  this  was  changed  again  in  November, 
1943,  to  the  effect  that  the  processors,  who  had 
dressed  turkeys  for  farmers,  might  continue  to  buy 
the  turkeys  on  a  dressed  basis  providing  they  did 
not  exceed  the  ceiling  of  dressed  turkeys,  and  this, 
according  to  the  complaint,  brought  some  order  and 
clarity  out  of  the  confusion  that  existed,  and  the 
plaintiff  and  others  in  the  same  business  went  ahead 
and  complied  with  those  regulations  as  those 
changed,  as  best  they  could,  and  were  going  on  in 
that  way  until  in  May,  on  the  2nd  of  May,  1944, 
this  Order  G-93  came  out,  which  changed  the  service 
charges  from  a  per-head  basis  to  a  per-pound  basis. 

Your  Honor  will  recall  the  testimony  that  came 
in  there  from  Mr.  Norton  and  the  gentleman  from 
Seattle,  in  which  they  explained  how  high  a  charge 
that  came  to  be  on  the  average  weight  of  turkeys, 
and  this  Order  G-93  was  accompanied  by  what  we 
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have  desijs^nated  as  Exhibit  B  here,  in  whieli  it  was 
stated  that  this  was  a  fixed  price  for  the  service; 
not  a  maxiiniini  [204]  piice,  nor  a  mininiiini  price, 
but  both  combined,  an  absolute  fixed  price,  and 
warned  the  people  in  the  })usiness  that  any  charge 
of  more  than  this  amount  per  pound  would  be  a 
violation  of  the  Act  and  any  charge  of  less  would 
likewise  be  a  violation,  and  threatened  consequences 
that  might  follow  from  such  violation. 

Now  your  Honor  will  remember  that  gentleman 
from  Seattle,  Mr.  Perry,  I  think  his  name  was 

The  Court:     Perry. 

Mr.  Skulason:  He  said  that  it  came  to  as  high 
as  $1.05  a  head  on  turkeys  that  he  was  handling, 
that  he  was  compelled  to  charge  the  grower. 

Now  we  have  attacked  this  order,  and  with  the 
interpretation  that  has  been  appended  to  it,  on 
various  grounds,  that  it  is  not  general  in  its  appli- 
cation, it  applies  only  to  a  certain  small  portion  of 
the  country,  Washington  and  Oregon,  with  the 
exception  of  the  County  of  Malheur,  acocrding  to 
Exhibit  B,  and  that  it  is  in  a  sense  confiscatory; 
that  it  violates  constitutional  property  rights,  and 
that  its  enforcement  would  result  in  putting  my 
client  and  those  in  a  similar  position  out  of  busi- 
ness, because  the  growlers  would  not  sell  them 
turkeys  if  they  were  charging  such  a  large  amount. 

Now  we  also  say  it  is  discriminatory  because  the 
cooperative  associations  engaged  in  the  same  busi- 
ness could  [205]  comply  with  this  order,  because 
they  were  allowed,  and  are  allowed,  to  return  to 
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their  members,  by  way  of  a  dividend,  a  certain 
])ortion  of  this  charge,  so  as  to  remain  on  the  basis 
that  they  were  on  before  this  order  came  out.  The 
result  w^ould  be  that  the  grower  would  join  a 
cooperative  or  deal  with  a  cooperative  and  he  could 
get  his  money  back  by  way  of  a  dividend,  while 
people  in  the  position  of  the  plaintiff  here  could 
not. 

Now  this  was  very  emphatically  impressed  upon 
the  Office  of  Price  Administration,  and  the  result 
was  the  issuance  from  Washington  of  an  order, 
which,  in  effect,  modified  this  G-93,  as  explained 
and  amplified  by  Exhibit  B,  by  permitting  the 
plaintiff  and  those  in  a  similar  position  to  enter 
into  agency  contracts  with  the  growers. 

With  the  consent  of  counsel  I  mailed  to  your 
Honor  a  copy  of  that  regulation,  which  you  may 
not  have  had  time  to  look  at.  And  they  were  per- 
mitted then,  if  they  acted  as  agent  for  the  growers, 
to  divide  the  premium  wdth  the  grower,  putting 
people  in  the  position  of  my  client  I  think  substan- 
tially on  the  same  basis  as  the  cooperatives.  So 
that  is  the  situation  there. 

But  now  there  was  still  another  order  issued, 
changing  the  amount  to  be  charged  per  pound.  But 
we  are  very  far  from  being  out  of  the  woods,  your 
Honor,  in  this  case,  because  under  Order  G-3  they 
undertook  to  define  who  is  a  w^holesaler  and  pre- 
scribe certain  regulations  concerning  that,  and  the 
effect  [206]  is — I  won't  take  the  time  to  explain 
it;  I  will  allow  Mr.  Norton  to  explain  it— the  effect 
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under  that  provision   is  that  the  plaintiff  liere  is 
practically  put  out  of  business  because   it  always 
has  acted  as  a  wholesaler  and  now  under  this  G-3 
it  is  no  longer  permitted  to  act  in  that  capacity. 

Let  me  refer  to  it  further.  That  was  issued  on 
Augi>st  30th,  1944,  and  in  that  order  are  found 
certain  definitions  of  wholesaler,  and  it  is  said  that 
this  <Jesignation  means  any  person  who  processes 
all  of  the  characteristics  mentioned  in  the  order, 
among  which  is  that  he  must  customarily  sell  and 
distribute  at  least  75  per  cent  of  his  dollar  volume 
of  poultry  items,  exclusive  of  sales  to  the  United 
States  Government,  or  any  agency  thereof,  for 
ultimate  consumption  within  a  radius  of  100  miles 
from  his  place  of  business. 

Mr.  Norton  testified  somewhat  along  that  line 
before,  but  I  shall  ask  him,  with  peraiission  of  the 
Court,  some  further  questions  about  it,  as  to  how 
that  operates  and  affects  his  business. 

Finally,  we  claim,  your  Honor,  that  we  have  done 
the  best  w^e  could.  We  have  acted  in  the  utmost 
good  faith  in  carrying  out  these  regulations.  Mr. 
Norton  is  himself  a  member  of  the  National  Board 
controlling  these  things,  and  that  we  have  a|<- 
proached  the  matter  and  dealt  with  it  in  a  sort  (^f 
complete  cooperation,  so  far  as  it  was  possible  to 
cooperate,  but  it  has  come  to  a  place  w^here  it  is 
destroying  the  business  [207]  of  this  ])laintiff. 

And  then  we  finally  plead  that  the  defendants 
are  actually  attem])ting  to  enforce  these  orders  nnd 
are  threatening  to  invoke  against  the  plaintiff  the 
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sanctions  and  penalties  of  the  Act,  and  in  support 
of  that   statement   we  have   here   the   witnesses   I 
mentioned  a  while  ago. 

We  shall  show  to  your  Honor  that  they  haA-e 
sent  their  representatives  into  the  field.  They  have 
issued  orders  somewhat  similar  to  subpoenas,  de- 
manding- a  complete  report  of  business  done  with 
my  client.  They  have  centered  on  my  client.  They 
are  trying  to  build  up  a  case  against  this  company, 
and  they  have  also  made  certain  threats  to  Mr. 
Norton  himself.  He  was  told  by  a  representative 
of  this  office  that  if  he  attempted  to  deal  as  a  whole- 
saler with  his  turkeys  any  further,  that  he  would 
be  sued  for  damages  and  that  he  would  be  prose- 
cuted criminally. 

Now  that  is  the  situation,  as  I  understand  it  to 
be  here,  and  if  I  have  made  clear  to  the  Court  the 
substance  of  what  our  case  is  I  will  go  on  with 
the  testimony  and  not  go  over  the  same  ground,  as 
we  went  over  before. 

Direct  Examination 
By  Mr.  Skulason: 

Q.  Mr.  Norton,  I  want  to  ask  you  some  questions 
about  G-3.    You  know  what  I  am  referring  to? 

A.     Yes,  sir.  [208] 

Q.  You  are  familiar  with  the  terms  of  that 
order  ?  A.     Yes. 

Q.  Will  you  state  to  the  Court  how  you  under- 
stand it  applies  to  you  and  your  business  and  the 
business  of  the  plaintiff  here. 
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A.  Well,  botli  of  these  orders  are  i-egional 
orders  emanating  out  of  San  Francisco.  There  are 
national  orders  covering  both  of  them,  which  are 
worked  out  by  a  board  that  is  aX)pointed  by  the 
National  Office  of  the  OP  A  and  the  War  Food 
Administration.  The  interpretation  of  the  order 
No.  G-3  was  given  me.  The  difference  between  the 
national  order  and  the  local  order  is  simply  this: 
The  national  order  says  that  75  per  cent  of  your 
merchandise  nuist  be  sold  for  ultimate  consumption 
within  a  radius  of  200  miles.  This  order,  as  ex- 
plained to  me,  says  that  if  you  dress  75  per  cent 
of  the  merchandise  you  sell,  then  you  must  sell 
that  within  a  radius  of  100  miles.  The  difference 
between  the  two,  as  I  say,  is  one — if  you  sell  75 
per  cent  of  the  merchandise  that  you  handle  within 
a  radius  of  200  miles  you  are  a  wholesaler,  but  in 
the  other,  if  you  dress  75  per  cent  of  the  merchan- 
dise you  sell  you  are  a  processor.  That  might  mean 
a  small  butcher  shop,  as  far  as  I  understand  the 
order,  if  he  dresses  75  per  cent  of  the  chickens  he 
puts  out  over  the  counter,  and  the  difference  be- 
tween a  processor  and  a  wholesaler  is  a  cent  and 
a  half  a  pound,  and  if  we  are  denied  the  privilege 
of  acting  as  a  wholesaler,  v/hich  we  have  ever  [2091 
since  we  started  into  business,  that  cent  and  a  half 
a  pound  iTuist  come  out  of  the  grower. 

Q.     How  does  that  affect 

Mr.  Wetherall:  We  object  to  the  testimony, 
your  Honor,  on  the  ground  that  it  is  incompetent, 
irrelevant    and    immaterial ;    and    on    the    further 
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ground  that  the  matters  testified  to  are  not  prop- 
erly within  the  jurisdiction  of  the  Court. 

The  Court:  It  will  remain,  subject  to  the  objec- 
tion. 

Mr.  Wetherall:  And  may  it  be  understood  that 
this  objection  we  are  making  now  be  considered  a 
blanket  objection  to  any  and  all  further  testimony 
of  the  witness  along  the  same  line  ? 

The  Court:  It  is  so  imderstood.  It  will  all  be 
heard,  subject  to  the  objection. 

Mr.  Skulason:  Q.  Now  Mr.  Norton,  explain  to 
the  Court  exactly  how  this  affects  you  and  w^hat 
dealings  you  have  had  with  the  OPA  representa- 
tives here  regarding  your  acting  as  a  wholesaler 
of  turkeys  recently. 

A.  If  that  is  done  it  means  just  one  thing — that 
there  will  not  be  any  turkeys  for  the  civilian  trade 
in  the  vStates  of  Oregon  or  Washington  at  Thanks- 
giving time.  The  reason  for  that  is  the  Washington, 
D.  C.,  office  granted  us  permission  to  act  as  agent 
for  the  sale  to  the  Federal  Government  of  turkeys 
as  the  embargo  lifted  at  Washington,  D.  C,  at  12 :01 
last  Saturday  night,  and  we  had  to  sell  certain 
quantities  of  turkeys  to  the  Government.  [210] 

The  Court:     Have  him  slow  down. 

Mr.  Skulason:  Don't  talk  quite  so  fast,  Mr. 
Norton,  please. 

The  Witness:  Pardon  me.  We  had  to  agree, 
all  wholesalers— I  mean,  all  processors  and  whole- 
salers had  to  agree  to  deliver  turkeys  to  the  Federal 
Government  over  a  period  of  four  months.    In  our 
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case  we  had  to  sign  up  for  delivery  six  million 
])oimds  of  turkeys  between  now  and  the  end  of 
February.  On  those  turkeys,  acting  as  agent  for 
the  grower,  we  can  net  the  grower  a  cent  a  pound 
more  than  what  we  can  net  the  grower  in  sales 
under  the  regional  OPA  order.  Consequently  all  of 
the  turkeys  must  go  to  the  Government  in  order 
to  protect  the  growers  since  these  orders  are  out. 

Q.  Now  then,  I  don't  quite  understand  what  you 
refer  to  there  where  you  spoke  of  the  amount  netted 
to  the  grower  of  turkeys  sold  otherwise  than  to 
the  Governmnet.     Explain  that,  please. 

A.  That  is,  if  we  were  selling,  under  G-93,  the 
net  price  to  the  grower  on  today's  basis  would  l>e 
one  cent  less  than  acting  as  an  agent  for  the  grower 
and  selling  to  the  Federal  Government.  Conse- 
quently all  of  our  turkeys,  and  all  of  the  other 
dealers'  turkeys,  must  go  to  the  Federal  Govern- 
ment, and  we  have  a  Retail  Meat  Dealers  Associa- 
tion, Hotehnen's  Association,  Restaurant  Associa- 
tion, Fred  Meyer's  organization,  Safeway 's  Organ- 
ization, that  will  have  to  be  without  turkeys  for 
Thanksgiving  under  this  present  regulation. 

Q.  Now  did  you  have  a  conversation  with  some 
member  of  the  OPA  [211]  office  here  about  this 
matter  of  selling  turkeys  to  some  particular  cus- 
tomer '? 

A.  We  have  every  year  an  order  for  the  Con- 
tinental Motors  Corporation,  which  is  a  gift  for 
Christmas,  and  we  secure  a  letter  from  the  local 
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office  of  the  OPA  to  the  effect  that  we  can  fill  that 

order.     The  order  calls  for  25,000  head. 

Q.     You  would  fill  that  as  an  order,  would  you? 

A.  Last  year  we  were  given  a  letter  from  the 
OPA  office.  This  year  we  were  told  if  we  acted  in 
that  capacity  we  would  be  prosecuted  criminally. 

Q.     Who  told  you  that? 

A.     Mr.  Freeboum. 

Q.     Who  is  he? 

A.     Attorney  for  the  OPA  here  in  Portland. 

Q.  How  did  you  happen  to  have  that  conversa- 
tion with  him? 

A.  I  called  and  asked  for  a  duplicate  letter, 
similar  to  the  one  written  to  me  last  year  by  Miss 
Cooper. 

Q.     You  called  him  about  it? 

A.  I  called  and  asked  for  a  letter  of  authoriza- 
tion. 

Q.     Giving  you  permission  to  fill  this  order? 

A.     To  fill  this  order. 

Q.     And  did  he  write  you  about  it? 

A.  He  did  not.  He  said  he  would  not  give  a 
letter  on  it;  that  he  would  prosecute  us  criminally 
if  we  acted  as  a  wholesaler  in  the  case.  [212] 

Q.  Now  your  business,  aside  from  processing 
turkeys  has  that  ever  been  that  of  wholesaling? 

A.     That  is  the  way  we  built  our  plant,  the  way 
we  have  to  act  as  wholesaler  in  this  district. 
Q.     You  are  not  a  retailer  at  all,  are  you? 
A.     Not  a  retailer. 
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Q.  Well,  if  yon  can't  wholesale  j^our  own  tur- 
keys, what  is  soin.Li,'  to  be  the  effect  on  your  busi- 
ness 1 

A.  Well,  we  can't  operate,  if  we  are  a  whole- 
saler. We  are  listed  in  the  directory  as  a  whole- 
saler, and  we  have  taken  care  of  this  district  for 
the  last  twenty  years.  The  organization  before  I 
came  here  was  in  the  same  business. 

Q.  You  can't  carry  on  unless  you  are  allowed 
to  operate  as  a  wholesaler,  then  I 

A.     That  is  correct. 

Q.  Well  now,  let's  go  into  it  a  little  further. 
Couldn't  you  sell  turkeys  under  this  G-3  within 
the  100-mile  radius  and  keep  on  doing  business? 

A.  Not  as  a  wholesaler,  under  G-3.  They  are 
attempting  to  close  us  as  a  processor  and  a  proces- 
sor has  no  market.  A  wholesaler  has  a  market, 
and  a  cent  and  a  half  a  pound,  and  if  we  had  to 
act — if  we  had  to  put  somebody  in  between  us,  put 
somebody  else  in  business  in  between  us  and  the 
meat  market,  we  would  have  to  take  our  margin  of 
profit  out  of  the  grower  and  it  falls  right  back  in 
his  lap.  We  were  definitely  told,  or  [213]  given  to 
understand  at  meetings  with  the  OP  A,  those  two 
orders  went  together,  that  the  G-3  order  w^ould  force 
us  to  abide  by  G-93. 

Q.  What  have  you  actually  done  there  regard- 
ing this  matter? 

A.  After  your  conversation  with  Miss  Gallagher 
on  G-93  we  are  operating  on  the  agency  agreement 
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and  we  have  no  turkeys  to  sell  anybody  excepting 

the  Government. 

Q.     As  to  G-3? 

A.  As  to  G-3,  we  are  still  operating  as  a  whole- 
saler of  turkeys.  Our  turkeys  are  all  going  to  the 
Government. 

Q.  And  on  what  basis  did  you  conclude  that  you 
would  do  that — would  continue  to  do  that? 

A.  I  had  a  letter  from  you  telling  me  to  continue 
on  that  basis  until  we  had  a  decision  from  the  Court. 

Mr.  Skulason:  If  your  Honor  please,  Mr.  Hen- 
derson and  I  considered  that  matter  and  we  advised 
him,  under  the  circumstances,  to  continue  as  he  had 
until  this  matter  was  settled.  So  I  want  to  make 
it  clear,  he  is  acting  on  our  advice,  as  far  as  that  is 
concerned.  We  could  not  see  any  other  way  out 
than  to  shut  his  business  down. 

Q.  Mr.  Norton,  since  the  last  hearing  here  I 
think  you  explained — by  the  way,  you  explained 
about  that  difference  in  the  effect  of  100-mile  radius 
and  200-mile  radius,  didn't  you,  before? 

A.     Yes. 

Mr.  Skulason :  [  think  your  Honor  probably  re- 
members that.  [214]  It  is  in  the  record  anyway. 

Q.  Now  since  the  last  hearing  here,  what  knowl- 
edge have  you,  if  any,  as  to  what  the  Office  of  Price 
Administration  is  trying  to  do  to  force  you  to  com- 
ply with  these  orders'? 

A.  Well,  they  have  contacted,  to  the  best  of  my 
knowledge  they  have  contacted  every  turkey  grower 
within  a  radius  of  50  miles  or  60  miles  of  Portland. 
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T  don't  know  that  they  have  been  any  fiirtlier  away 
than  that,  but  they  have  contacted  all  of  them. 
There  has  been  as  high  as  five  men  in  the  field  and 
they  have  been  subpoenaing  the  recoi'ds  of  the  gi'ow- 
ers  and  telling  them  they  were  subject  to  prosecu- 
tion if  they  accepted  less  than  a  certain  figure  for 
the  packing  and  hauling. 

Q.  This  is  according  to  certain  information  that 
has  come  to  you  I  A.     That  is  correct. 

Q.  And  there  are  witnesses  here  on  that  point, 
aren't  there,  Mr.  Norton?  A.     There  are. 

Q.  Mr.  Norton,  have  you  done  anything  in  the 
conduct  of  your  business,  made  any  changes  in  the 
way  you  have  been  doing  your  business  to  call  for  this 
change  in  the  way  you  should  conduct  your  business, 
not  as  a  wholesaler  but  as  a  processor  only?  Do  you 
know  any  reason  for  these  orders  for  this  classifica- 
tion they  made  in  your  case  ? 

A.  I  can't — rather,  there  has  been  no  change  in 
my  method  of  [215]  doing  busines  with  anyone  else 
in  the  area.  We  have  continued  about  the  same  as 
we  have  ever  since  we  have  been  in  business.  There 
has  been  no  change  in  the  method  of  operating.  The 
only  change  in  the  method  of  operating  is  that  the 
Government  is  taking  more  of  our  merchandise  to- 
day than  what  they  did  previously. 

Q.  Well,  would  that  have  any  effect  upon  your 
business  ? 

A.  That  would  have  no  effect  upon  our  business. 
It  is  just  that  we  share  with  the  Government  a  cer- 


244  Chester  Bowles  vs. 

(Testimony  of  C  W.  Norton.) 
tain  percentage  of  ovir  output  rather  than  all  going 
to  civilians.     There  is  no  change  in  the  method  of 
doing  business. 

Q.  Do  you  know  of  anything  that  has  occurred 
there  in  what  you  have  done,  or  not  done,  or  what 
has  occurred  generally,  that  would  call  forth  this 
classification — this  change  ? 

A.  There  has  been  nothing  in  either  of  these 
states  that  would  call  for  the  issuing  of  either  of 
these  two  orders,  to  my  knowledge. 

Q.  Now  you  are  on  the  Board  and  .you  are  quite 
familiar  with  all  of  these  regulations,  aren't  you? 

A.  Well,  the  Board  was  set  up  and  we  sit  in  with 
the  War  Food  and  the  OPA  Board.  It  is  composed 
of  four  members  on  the  Pacific  Coast,  who  represent 
the  eleven  western  states,  and  the  balance  of  them 
are  strung  out  through  the  rest  of  the  United  States. 
This  is  the  industry  board  and  we  set  in  one  the 
writing  of  these  regulations,  which  we  do  on  the 
national  order,  [216]  but  in  this  case  this  is  a  re- 
gional order  issued  out  of  San  Francisco  that  does 
not  have  a  board  and  it  supercedes  the  national 
order. 

Q.  That  is  permitted  to  supersede  the  national 
order  *? 

A.  It  attempts  to  supersede  the  national  order. 
Both  of  these  regulations  are  covered  in  tlie  na- 
tional order  but  this  is  something  set  u])  different 
for  our  particular  little  community  here. 

Q.  Yes.  Under  the  national  orders  you  can  still 
operate  as  a  wholesaler,  can  vou? 
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A.     That  is  true.     That  was  the  understandini^. 

Q.  Under  the  national  order  yon  coidd  still  sell, 
within  a  radins  of  200  miles? 

A,  Still  sell  within  a  radius  of  200  miles,  and 
we  could  still  charge  the  same  for  picking  and  haul- 
ing that  we  charged  for  the  past  ten  years. 

Q.  So  this,  as  I  understand  it,  comes  solely  from 
the  regional  office  at  San  Francisco? 

A.     Solely  from  the  regional  office. 

Q.  Contrary  to  the  national  orders  and  regu- 
lations ? 

A.  And  I  am  advised  by  the  War  Food  and  the 
OPA  at  Washington,  that  the  reason  we  are  act- 
ing as  agent  for  the  grower  to  sell  to  the  Army  is 
to  circumvent  these  two  orders  out  of  San  Francisco 
so  as  to  get  turkeys  for  the  boys  overseas. 

Q.  The  order  also  allowing  5^ou  to  act  as  agent 
didn't  come  from  the  San  Francisco  office?   [217] 

A.  From  Washington,  D.  C,  and  it  was  received 
by  the  local  office  on  the  27th  day  of  September  and 
our  hearing  date  was  on  the  6th,  and  they  claimed 
they  didn't  have  such  an  order  in  their  offices. 

Q.  You  have  acted  under  that  modification, 
haven't  you? 

A.  Acted  under  the  agency  agreement  ever  since 
the  last  hearing,  100  per  cent  so  far  as  turkeys  are 
concerned. 

Q.     100  per  cent? 

A.     That  is  correct. 

Q.     And  you  are  doing  that  now? 
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A.  Doinc^  that  now,  and  will  continue  to  do  it 
until  those  regulations  are  changed. 

Mr.  Skulason:     You  may  cross  examine. 

Mr.  Wetherall:  Without  receding  from  our  po- 
sition in  the  matter,  namel}^,  that  the  Court  has  no 
jurisdiction  to  consider  questions  of  validity,  I 
should  like  to  ask  the  witness  one  question,  which 
T  believe  would  more  properly  come  as  cross  ex- 
amination involving  testimony  given  at  the  previous 
hearing. 

Cross  Examination 
By  Mr.  Wetherall: 

Q.  Assuming,  Mr.  Norton,  that  you  receive  a  lot 
of  turkeys  from  a  grower,  you  process  those  tur- 
keys; after  assembling  and  hauling  to  your  plant 
you  kill  them,  bleed  them,  pluck  them,  grade  them, 
head-wrap  them,  chill  them,  performing  all  the 
functions  described  by  Regional  Order  No.  G-93  in 
order  to  entitle  you  [218]  to  the  maximum  service 
charge  of  2.8  cents  a  pound  therein  prescribed,  as- 
suming that  you  do  all  that  and  that  you  buy  dressed 
turkeys  from  the  grower  and  sell  them  on  the  civi- 
lian market  as  a  processor,  without  taking  the  cent 
and  one-half  a  pound  wholesale  markup,  and  of 
course  without  receiving  the  one-cent-a-pound  sell- 
ing addition  allowed  on  sales  to  the  riovernment, 
under  those  circumstances,  Mr.  Norton,  is  it  your 
opinion  that  the  service  charge  of  2.8  cents  a  ])ound 
prescribed  in  the  order  is  excessive  or  too  high? 

A.     T  am  not  sure  I  get  just  what  you  mean. 
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You  mentioned  coolinji,",  li(;a(lwi'ai)])inL;',  and  so  fortli. 
Nearly  all  of  the  turkeys  that  we  buy  are  bought  as 
they  come  off  the  line,  on  the  hot  weight.  The  grow- 
er's interest  in  the  turkey  ceases  the  minute  that 
that  bird  is  graded  off  the  line.  From  there  on  the 
bird  loses  its  identity  and  the  grower  ceases  to  have 
any  interest  in  that  bird.  Now  for  the  service  up 
to  that  point  2.8  is  definitely  too  high.  The  charge 
we  were  making  previous  to  this  order  coming  out 
was  23  cents  on  the  hens  per  head  and  25  cents  per 
head  on  the  toms,  and  we  raised  last  fall,  which  was 
brought  out,  2  cents  on  the  hens  and  3  cents  on 
the  toms  and  paid  a  fine  to  this  office  for  raising 
and  went  back  to  the  23  and  25  cents.  At  that  time 
our  cost  showed  that  up  to  the  point  where  that 
bird  was  graded  from  the  grower  it  took  25  cents 
on  hens  and  28  cents  on  toms  to  cover  the  out-of- 
pocket  money  charge  on  that  transaction.  From 
there  on — now  wait  a  minute — the  [219]  cooling,  if 
we  were  selling  civilians,  many,  many  times  the 
birds  are  taken  out  of  our  place  hot.  They  are 
not  even  precooled.  How  could  you  charge  a  grower 
foT-  pre-cooling  if  you  didn't  do  it? 

Now  in  the  case  of  grading,  the  Government  is 
grading  every  one  of  our  turkeys  at  the  present 
time  themselves.  There  is  no  expense  to  us  for 
grading.  The  Government  is  doing  tliat  grading. 
They  have  a  man  in  each  of  our  plants  and  they  are 
grading  the  birds.  The  grading  on  the  line  up- 
stairs is  done  by  one  of  our  own  men,  own  graders, 
and  from  those  birds  we  deduct  one  per  cent  for  hot 
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weight  and  that  takes  care  of  the  shrink  between  hot 

and  cold. 

Does  that  answer  the  question?  It  is  a  round- 
about wa}^ 

Q.  I  appreciate  your  answer.  I  think  perhaps  I 
was  misunderstood.  The  situation  presented  is  one 
where  you  would  not  be  selling  to  the  Government 
and,  therefore,  would  not  be  receiving  the  cent-a- 
pound  selling  addition  allowed  on  sales  to  the  Gov- 
ernment but  3^ou  would  be  selling  the  dressed  tur- 
keys at  the  ceiling  price  applicable  to  the  processor, 
to  a  civilian  buyer ;  in  other  w^ords,  a  situation  where 
you  would  process  the  live  turkeys  for  the  grower 
and  buy  them  after  they  had  been  processed  from 
the  grower  and  in  turn  sell  them  on  the  civilian 
market.  Now  in  that  type  of  situation  do  you  think 
the  maximum  service  charge  prescribed  in  Regional" 
Order  G-93  of  2.8  cents  a  pound  is  [220]  excessive 
to  cover  your  operation? 

A.  I  think  I  can  better  explain  that  in  this  way : 
That  if  I  am  acting  as  a  custom  processor  and  do 
not  take  title  to  the  birds,  my  profit  then  has  to  come 
out  of  that  one  only  item,  if  I  am  acting  as  a  custom 
processor. 

Q.     Yes.  A.     Which  we  do  not  do. 

Q.  Well,  let's  assume  that  situation  t\um,  Mr. 
Norton. 

A.  Assume  that  the  situation  is  I  am  a  custom 
processor  and  do  not  take  title  to  the  turkeys  in 
any  way,  shape  or  form,  the  grower  takes  them  out 
of  the  plant? 
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Q.     Yes. 

A.  Then  T  would  liave  to  take  my  profit  out  of 
the  grower. 

Q.     You  think  then  that  the  2.8  is  excessive? 

A.  Well,  for  the  entire  service — for  that  service, 
if  I  am  acting  as  a  service  processor  and  do  not 
take  anything  else  from  the  turkey,  2.8  is  not  out 
of  line. 

Q.     Is  not  out  of  line'? 

The  Court:  Do  j^ou  want  to  put  on  these  out- 
side witnesses,  so  some  of  them  can  go  home?  It 
is  evident  that  some  of  them  will  have  to  go  on  this 
afternoon. 

Mr.  Skulason:  A^es.  Before  I  do  that  I  want  to 
offer  two  exhibits  here,  when  counsel  is  through. 
Are  you  through? 

Mr.  Wetherall:     That  is  all. 

Mr.  Skulason:  A^'es.  Mr.  Bailiff,  please  show  the 
witness   [221]  these  two  exhibits. 

The  Court:  Mr.  Norton,  let  some  of  these  other 
people  get  up  here  so  they  can  get  back  to  what 
they  have  to  do.  Let's  use  this  half  hour  for  some 
of  your  outside  witnesses. 

Mr,  Skulason :  Yes.  I  was  simply  going  to  offer 
two  exhibits;  then  I  am  through  with  him. 

The  Court:  Yes.  Well,  I  am  not  sure  that  you 
are  through  with  him. 

Mr.  Skulason :     All  right.    Well,  go  on  then.  That 
is  all  right.     Bring  them  back. 
(Witness  withdrawn.) 
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Mr.   Skulason :     Mrs.    Smith,   will   you   take   tlie 
witness  stand,  please. 


ROSE  M.  SMITH 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.     Will  you  state  your  name,  please. 

A.     Rose  M.  Smith. 

Q.     And  where  do  you  live? 

A.     Oswego. 

Q.     What  is  your  occupation? 

A.     Truck  grower.   [222] 

Q.     And  are  you  married?  A.     Yes. 

Q.     Your  husband's  name?  A.     Arthur  H. 

Q.     Is  he  in  the  truck  business  with  you? 

A.     Well,  yes.     He  is  a  contractor  also. 

Q.  Yes.  Do  you  recall  that  someone  from  the 
OP  A  office  called  on  you  on  last  September,  regard- 
ing your  dealings  with  Mr.  Norton's  Company? 

A.     Yes. 

Q.     Just  when  did  that  occur  ? 

A,  Well,  I  really  don't  remember  the  date.  It 
is  down  there.    I  wrote  that  the  day  after  he  came. 

Q.     September  27th  is  the  date  in  this  letter. 

A.     That  would  be  the  date,  yes. 

Q.     And  who  was  it?    Do  vou  know  his  name? 
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A.  Well,  Mr.  Rodemack,  Rodeman,  or  some  such 
name  as  that. 

Q.     Rodeback,  isn't  it? 

A.     Rodeback.     That  is  right. 

Q.     What  did  he  say  to  you  1 

A.  Well,  he  wanted  to  know  who  we  sold  to. 
When  1  told  him  he  said  to  me,  "Why  don't  you 
deal  with  somebody  honest,  somebody  like  Clark 
Brothers'?" 

Q.  You  told  him  you  were  dealing  with  Mr.  Nor- 
ton's company? 

A.  Yes.  When  he  came  he  wanted  to  know  if 
we  had  sold  our  [223]  turkeys. 

Q.  And  did  he  go  into  any  details  about  honesty, 
or  lack  of  it,  in  Mr.  Norton. 

A.  Yes,  he  did  infer,  said  that  Mr.  Norton  or 
the  Northwest  Poultry  wasn't  any  good,  we  would 
get  a  very  much  better  deal  if  we  dealt  with  Clark 
Brothers  or  somebody  else. 

Q.  Did  he  say  anything  about  the  charges  Nor- 
ton was  making? 

A.  He  wanted  to  know  how  much  we  had  paid 
and  we  wouldn't  tell  him. 

Q.  How  much  you  had  paid  Mr.  Norton's  com- 
pany ? 

A.     Yes;  for  the  killing  and  hauling. 

Q.  Did  he  ask  for  your  records,  and  books,  and 
things?  A.     Yes.  He  wanted  our  records. 

Q.     Did  you  give  them  to  him? 

A.  We  did  the  following  day,  or  shortly  after 
that. 
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Q.  Did  he  say  anything  about  how  Norton  had 
treated  the  growers? 

A.  Well,  yes,  he  did.  He  was  telling — do  you 
want  me  to  go  into  detail? 

Q.     Yes,  please. 

A.  Well,  one  instance  he  was  telling  about  some 
flock  of  turkeys  that  we  had  just — it  was  a  huge 
amount  and  he  had  just  taken  a  car  and  driven  right 
down  the  center  of  the  flock  and  divided  it  in  half, 
and  he  sold  the  first  half  to  Clark  Brothers  and 
they  kept  the  other  half  for  two  weeks  longer  and 
when  he  sold  that  in  that  way  he  figured  he  would 
make  a  geat  deal  more  [224]  than  when  he  had  sold 
to  Clark  Brothers,  because  he  had  kept  the  tur- 
keys two  weeks  longer,  and  when  he  got  the  re- 
ceipts from  the  Northwest  it  was  less  than  what 
he  had  received  from  Clark  Brothers. 

Q.  In  addition  to  mentioning  his  lack  of  hon- 
esty, did  he  say  anything  further  about  his  busi- 
ness practices,  as  to  whether  or  not  they  were  fair 
or  just? 

A.  Well,  all  tlu^ough  his  talk  he  inferred  that 
he  wasn't  honest,  but  towards  the  end  when  lie-- 
well,  we  had  looked  into  Northwest  PoTiltry  and 
we  had  never  heard  a  derogatory  remarlv  about 
them,  and  when  we  heard — you  know,  I  thought 
they  were  perfectly  honest ;  then  he  did  change  and 
then  he  was — he  had  lost  the  inferring  tliat  they 
were  dishonest. 

Q.     Did  he  give  any  reason,  say  anything  as  to 
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what  the  OPA  office,  or  someone  in  San  FraTK'isco, 

was  tryini;-  to  do  to  Norton? 

A.  Well,  he  inferred,  or  did  say,  T  guess,  that 
this  wasn't  a  Government — what  do  I  want  to  say? 
It  was  really  they  were  trying  to  get  him  from 

Tlie  Court:  Well,  that  is  enough,  I  guess.  We 
will  pass  that  up. 

Mr.  Skulason:     All  right,  your  Honor. 

The  Court:  We  will  have  to  consider  this  ques- 
tion of  authority  sometime  in  the  case,  regional  au- 
thority as  opposed  to  national. 

Mr.  Wetherall :  Incidenally,  we  assume  our  same 
line  of  objection  made  to  Mr.  Norton's  testimony 
will  apply  to  this  witness.  [225] 

The  Court;     I  understand. 

Mr.  Skulason:  Q.  Did  he  mention  what  Nor- 
ton's company  was  charging  you  per  head  for  pro- 
cessing turkeys? 

A.  Well,  he  wanted  to  know  how  much  we  were 
— how  much  he  charged  us  for  the  pick  and  haul. 

Q.     Did  you  tell  him?  A.     No,  I  didn't. 

Q.  How  much  was  Norton  charging,  as  a  matter 
of  fact? 

A.  Well,  I  believe  it  was  30  and  35,  or  I  would 
have  to  look  to  be  sure. 

Q.     30  and  35  cents? 

A.     But  they  have  the  records. 

Mr.  Skulason :     You  may  cross  examine. 

Mr.  Wetherall:     No  cross  examination. 

The  Court :     That  is  all. 
(Witness  excused.) 


254  Chester  Bowles  vs. 

Mr.  Skulason:     Mr.  Leo  Hardebeck. 

The  Clerk:     Will  you  state  your  name,  please. 

Mr.  Hardebeck:     Leo  Hardebeck. 


LEO  HARDEBECK 

was  thereupon  produced  as  a  witness  in  behalf 
of  the  plaintiff  in  Civil  No.  2575  and,  having  been 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason:  [226] 

Q.     Where  do  you  live,  Mr.  Hardebeck? 

A.     I  live  at  Gaston. 

Q.     And  what  is  your  occupation? 

A.     Turkey  raising  and  general  farming. 

Q.     Are  you  acquainted  with  Mr.  Norton  and  his 
company,  the  Northwest  Poultry? 

A.     Yes,  sir. 

Q.     Have  you  done  business  with  them? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  in  this  business  you 
mention?  A.     Well,  this  is  the  second  year. 

Q.     Now  did  anyone  from  the  OPA  office  call  on 
you  on  or  about  the  17th  of  last  month? 

A.    Yes. 

Q.     Do  you  know  who  it  was? 

A.     Well,  I  had  his  name  on  that  paper. 

Q.     On  this  paper,  Kallas  and  Schallinger? 

A.     Yes. 

Q.     And  what  did  they  say  to  you  ? 
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A.  Well,  they  come  down  there  and  they  said 
they  were  from  the  OPA,  and  they  wanted  to  know 
what  I  thought  about  it.  I  said,  "Well,  I  kind  of 
figure  it  is  all  right,  but  it  seems  like  they  are  going 
around  getting  into  tilings  that  they  shouldn't." 
And  he  asked,  "Well,  who  are  you  selling  your  tur- 
keys to  ? "  I  says,  ' '  Well,  so  far  as  I  am  concerned 
I  am  dealing  with  Northwest."  [227]  He  asked  me 
if  I  had  always  dealt  with  them.  I  said,  *'Yes." 
He  asked  me  how  much  they  was  charging  to  haul 
and  kill  my  birds.  I  told  him,  and  he  says,  "Well, 
why  do  you  deal  with  Northwest '?"  I  says,  "Well, 
I  have  always  dealt  with  them.  He  has  always 
dealt  with  me  and  give  me  a  square  deal.  He  has 
always  been  honest  with  me."  And  he  says,  "We 
are  sending  out  here  from  the  head  office  of  San 
Francisco  about  this  haul  and  kill  proposition  that 
has  came  up.  We  would  like  to  know  you  farmers' 
viewpoint.  We  would  like  to  have  letters  from  you 
stating  why  you  would  rather  haul  and  kill  for  30 
and  35  than  take  the  2.8."  "Well,"  I  says,  ^'for 
one  thing  the  2.8  nets  us  more  for  our  birds."  He 
says,  "Well,  why  should  you — why  do  you  figure 
that  you  should  have  the  30  and  35  haul  and  kill 
instead  of  the  2.81"  I  told  him,  "The  first  thing, 
our  pullets  this  year  cost  us  30  cents  apiece  more, 
and  our  feed  has  cost  us  a  considerable  more."  Take 
the  Government  wheat,  for  instance,  it  jumped  from 
I  think  $1.04  or  $1.05  a  bushel,  in  there  some  place, 
to  $1.30  a  bushel,  and  I  says,  "There  is  the  label." 
And  I  says,  ^'On  this  2.8  proposition  we  are  not  get- 
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ting  as  much  for  our  birds  as  we  got  last  year,  for 
last  year  they  paid  a  premium  on  hens."  They 
said,  "Well,  we  are  going  around  here  to  rectify 
this.  We  are  going  to  try  to  make  a  change.  If 
you  farmers  had  rather  have  the  30  and  35  we 
would  like  to  have  letters  from  you  and  we  will 
send  them  down  to  the  office,  down  at  San  Francisco, 
and  we  will  see  what  we  can  do  about  it."  [228]  So 
I  gave  them  a  letter  to  that  effect  and  stated  that  I 
would  rather  haul  and  kill  that  way  than  the  other 
w^ay,  and  gave  them  the  reasons.  And  I  had  pre- 
viously sold  one  truck  load  of  birds  the  month  be- 
fore, just  kind  of  as  a  test  load  or  so,  more  to  see 
how  they  would  kill  out,  and  he  w^anted  to  see  the 
13apers  of  that  load  and  I  didn't  let  him  have  them. 
So  he  took  the  letter,  and  my  brother  happened  to 
be  there  at  that  time,  so  he  started  to  ask  him  ques- 
tions, and  everything,  but  he  didn't  sign  any  letter. 
So  my  brother  left  my  place  right  away  and  went 
up  to  his  place,  where  he  lived,  and  up  there  was 
another  set  awaiting  for  him  to  come  home  to  ask 
him  questions. 

Q.  Did  those  men,  or  one  of  those  men,  serve  on 
you  any  paper  ? 

A.  Not  at  that  time.  That  was  Saturday — that 
was  Friday  when  he  was  there,  so  the  next  Satur- 
day— well,  that  was  the  first  day  they  took  a  load — 
two  loads  of  turkeys.  They  were  going  to  send  them 
out  on  Saturday,  so  Saturday  I  went  down  there 
to  see  how  the  toms  and  hens  were  dressing  out,  and 
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as  soon  as  I  walked  into  the  office  Kyals  told  me, 

"Well,  there  is  a  new  deal  come  through  today." 

Q.     Who  is  Ryals — in  whose  office"? 

A.  Well,  in  tlie  Northwest  office.  And  he  says, 
"There  is  a  new  deal  come  through  today,  so  that 
shoots  you  along  next  on  the  range  and  there  is  no 
charge  for  haul  and  kill."  He  says,  "That  will  give 
you  about  the  same  deal  as  we  have  charged,  30 
and  35."  [229] 

Q.     That  is  the  agency  arrangement,  isn't  it? 

A.     Yes. 

Q.  But  now  you  did  get  from  the  office  here  a 
certain  paper,  didn  't  you  ? 

A.  Yes.  That  was  the  next  week  afterwards 
they  come  through.  There  was  three  of  them.  One 
of  them  stayed  out  in  the  car  and  the  other  two 
came  up  to  the  house  and  demanded  my  papers  of 
my  birds  that  I  had  previously  sold.  I  says,  "These 
papers  of  birds  that  I  am  selling  now  I  haven't  got 
yet."  And  he  says,  "Well,  what  kind  of  a  deal  are 
they  giving  you?"  I  says,  "Well,  I  went  in  the 
office  there  the  other  day  and  they  said  a  new  deal 
has  came  through,"  and  he  says,  "Is  that  the  OPA 
order?"  I  says,  "Well,  he  gave  me  an  idea  it  was 
an  OPA  order."  And  he  said  he  didn't  know  any- 
thing about  the  deal  being  changed,  or  the  price 
ever  being  changed  at  all.  He  didn't  know  a  thing 
about  it.    He  argued  the  point  with  me. 

Q.     Well,  you  received  that  paper,  didn't  you? 

A.     Well,  he  demanded  to  see  my  papers  of  the 
previous  load  of  birds  I  sold.    I  said,  ""Well,  what 
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do  you  want  to  see  that  paper  for?"  He  said,  ''Well, 
we  want  to  see  that  paper  to  see  if  Northwest  is 
giving  you  as  much  for  these  birds  as  they  should." 
I  said,  "Well,  I  am  satisfied."  I  said,  "It  looks 
like  you  would  be  satisfied  if  I  am  satisfied."  So  I 
refused  to  give  them  any  more  information  and  he 
handed  me  that  and  said  it  was  a  subpoena  I  had 
to  let  him  see  these  papers,  but  [230]  I  did  not  do  it. 

Mr.  Skulason:  Will  3"ou  pass  this  paper  to  the 
witness  1 

Q.  Is  that  the  paper  you  refer  to  that  he  handed 
to  you?  A.    Yes,  it  is. 

Q.     He  handed  it  to  you? 

A.  Well,  it  was  either  Kallas  or  Schallinger;  I 
couldn't  say  which  was  which. 

Mr.  Skulason:  Yes.  I  offer  it  in  evidence  and 
ask  that  it  be  marked. 

The  Witness :  And  at  that  time,  sometime  that 
afternoon,  I  had  a  hired  man  working  in  the  field 
about  18  miles  from  there.  They  had  a  different  set 
there  asking  him  questions. 

Mr.  Skulason:     I  see. 

(The  Inspection  Requirement  directed  to 
L.  W.  Hardebeck,  dated  October  17,  1944,  so 
offered,  was  received  in  evidence  and  marked 
Plaintiff's  Exhibit  1.) 
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PLAINTIFF'S  EXHIBIT  No.  1 

OPA  Form  2915-1 

United  States  of  America 

Office  of  Price  Administration 

INSPECTION  REQUIREMENT 

To:  Leo  Hardebeck 
Gaston,  Oregon 

In  comiection  with  an  investigation  to  assist  the 
Price  Administrator,  Office  of  Price  Administra- 
tion, in  the  administration  and  enforcement  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
and  especially  of  the  following: 

Revised  Maximum  Price  Regulation-269  as 
amended. 

Regional  Order  G-93  as  amended  and 

Regional  Order  G-3  as  amended 

You  Are  Hereby  Forthwith  Acquired  to  Permit 
Peter  T.  Kallas  and  Ernest  Schallinger,  representa- 
tives of  the  Office  of  Price  Administration  to  inspect 
at  your  place  of  business  the  following  documents : 

All  statements  of  account,  manifests,  weighing-in 
slips,  bank  drafts,  bank  deposit  slips,  letters,  tele- 
grams and  all  other  documents  in  connection  with 
all  sales  of  turkeys  made  by  you  to  the  Northwest 
Poultry  and  Daiiy  Products  Company  of  Portland, 
Oregon,  or  its  branches  from  September  1,  1944  to 
and  including  October  17,  1944. 

and  to  permit  the  aforesaid  representatives  of  the 
Office  of  Price  Administration  to  copy  all  or  any 
part  of  the  said  documents,  and 
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You  Are  Further  Required  to  Permit  the  afore- 
said representatives  to  inspect  the  following: 

now  in  your  possession  or  under  your  control. 

Issued  this  17  day  of  October,  1944,  at  Portland, 
Oregon. 

[lUegible] 

Acting  District  Director 

Sections  202(a)  and  202(b)  of  the  Emergency 
Price  Control  Act  of  1942  (Public  Law  421— 77th 
Cong.,  chapter  26 — 2nd  Sess.),  as  amended,  au- 
thorize the  Price  Administrator  to  make  such 
studies  and  investigations  of  price  and  rent  matters 
as  he  deems  necessary  or  proper  to  assist  him  in  pre- 
scribing any  regulation  or  order  under  the  Act,  or 
in  its  administration  or  enforcement,  and  to  require 
any  person  who  is  engaged  in  the  business  of  deal- 
ing with  any  commodity,  or  who  rents  or  offers  to 
rent  or  acts  as  broker  or  agent  for  the  rental  of  any 
defense  housing  accommodations,  to  permit  the  in- 
spection and  copying  of  records  and  other  docu- 
ments, the  inspection  of  inventories,  and  the  inspec- 
tion of  such  housing  accommodations.  Under  Sec- 
tion 4(a)  of  the  Act,  wilful  refusal  to  obey  this  in- 
spection requirement  is  a  violation  of  the  law,  and 
under  Section  205(b)  any  person  guilty  of  such 
violation  will  be  liable  to  a  fine  of  not  more  than 
$5000.00  or  to  imprisonment  for  not  more  than  one 
year,  or  both.  Under  Section  205(a)  such  violation 
may  also  cause  the  issuance  of  a  court  order,  the 
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disobedieiiee  of  whieh  will  render  a  violator  subject 

to  punishment  for  contempt  of  court. 

RETURN  OF  SERVICE 

I  certify  that  a  duplicate  original  of  the  within 
Inspection  Requirement  was  duly  served* 
[  ]     on  the  person  named  therein. 
[  ]     by  leaving  the  said  original  at  the  principal 
office  or  place  of  business  of  the  person  named 

therein,  to  wit,  at :    on  the   .... 

day  of  ,  194.  .. 

(Person  making  service) 

(Title) 
*  Check  method  used. 


Mr.  Skulason:     You  may  cross  el^amine. 
Mr.  Wetherall:     No  cross  examination. 
The  Court:     Step  down. 
(Witness  excused.) 

Mr.  Skulason :  I  will  tiy  to  make  this  next  short 
and  get  through  with  these  two  witnesses,  your 
Honor.     Mrs.  Rowe,  please. 

The  Clerk:     Will  you  state  your  name,  please. 

[231] 

The  Witness:     Mrs.  Jack  Rowe. 
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MRS  JACK  ROWE 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Skulason: 

Q.     Where  do  you  live,  Mrs.  Rowe  ? 

A.     I  live  at  Yamhill. 

Q.     And  is  your  husband  here  in  the  courtroom? 

A.     He  is. 

Q.     You  are  in  what  business? 

A.     Turkey  business. 

Q.     How  long  have  you  followed  that? 

A.     Twelve  years. 

Q.  Have  you  dealt  with  Mr.  Norton  and  his 
company  ? 

A.  I  have  dealt  with  no  one  but  Mr.  Norton's 
sons. 

Q.     During  all  of  that  time? 

A.     All  of  that  time. 

Q.  Did  anyone  from  the  OP  A  office  call  on  you 
recently  about  his  business — Mr.  Norton's,  and  his 
company's  business? 

A.  Yes.  We  have  had  two  phones  from  the 
people. 

Q.  Will  you  tell  us  now  briefly  what  they  said 
to  you? 

A.  Well,  I  think  my  testimony  will  be  about  the 
same  routine,  "Are  we  satisfied,  or  are  we  sure  that 
we  are  getting  a  better  [232]  deal  from  the  North- 
west?"   ""Are  we  sure  that  we  are  doing  right  in 
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doing  what  we  are  now  with  the  price,  if  the  price 
were  at  2.8,"  or  whatever  it  were.  In  the  first  in- 
stance, we  didn't  know  until  we  were  informed  by 
them  of  them,  but  that  would  have  no  special  bear- 
ing on  where  we  were  killing  anyway. 

Q.  Did  they  say  anything  to  you  about  the  con- 
sequences to  you  if  you  continued  to  sell  to  Mr. 
Norton^ 

A.  Well,  I  think  that  I  probably  understood 
that  we  were  under  the  same  rigamarole  as  what  is 
going  on  now.  My  opinion  is  that  all  of  us  grow- 
ers, but  it  might  be  just  a  personal  opinion,  I  won't 
say  it  was  explained  thoroughly  to  me,  that  we  were 
still  under  that  setup  until  this  thing  w^as  cleared 
up  definitely  where  we  would  have  to  pay  the  regu- 
lar price,  or  not— something  like  that. 

Q.  Did  he  say  anything  to  you  as  to  w^hether  you 
should  continue  to  deal  with  Norton's  company? 

A.  No,  he  didn't,  because  we  were  killing  our 
last  birds  the  day  they  were  there.  They  were  all 
hung  up. 

Q.  Was  your  husband  present  when  these  con- 
versations took  place? 

A.  He  was  for  part  of  one  conversation.  The 
other  part  he  wasn't. 

Q.  Was  there  sent  to  you,  or  delivered  to  you, 
any  paper  called  an  inspection  requirement? 

A.  Yes.  And  I  also  give  them — they  asked  for  a 
statement  also  of  an  early  kill  we  have,  and  they 
have  a  statement  as  to  the  [283]  weights,  price  and 
grade  of  a  lot  of  turkeys  there. 
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Mr.  Skulason:  Yes.  Hand  this  to  the  witness, 
please. 

(Paper  passed  to  the  witness.) 

Q.     Is  this  the  paper  they  gave  you? 

A.     Yes,  it  is. 

Mr.  Skulason :    I  offer  it  in  e^ddence,  your  Honor. 

The  Court:     It  is  admitted. 

(The  Inspection  Requirement  addressed  to 
E.  J.  Rowe  and  Lilly  M.  Rowe,  so  offered  and 
received,  was  marked  Plaintiff's  Exhibit  2.) 

PLAINTIFF'S  EXHIBIT  No.  2 

OPA  Form  2915-1 

United  States  of  America 

Office  of  Price  Administration 

INSPECTION  REQUIREMENT 

To:  E.  J.  Rowe  and  Lilly  M.  Rowe 
Rout^  2 
Yamhill,  Oregon 

In  connection  with  an  investigation  to  assist  the 
Price  Administrator,  Office  of  Price  Administra- 
tion, in  the  administration  and  enforcement  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
and  especially  of  the  following: 

Revised  Maximum  Price  Regulation-269  as 
amended 

Regional  Order  G-93  as  amended,  and 

Regional  Order  G-3  as  amended 

You  Are  Hereby  Forthwith  Required  to  Permit 
Peter  T.  Kallas  and  Ernest  Schallinger,  representa- 
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tive:?  of  the  Office  of  Price  Administration  to  in- 
sj>ect  at  your  place  of  business  the  following  docu- 
ments : 

All  statements  of  account,  manifests^  weighing- in 
slips,  bank  drafts,  bank  deposit  slips,  letters,  tele- 
grams and  all  other  docimients  in  coimection  with 
all  sales  of  turkeys  made  by  you  to  the  Northwest 
Poultry  and  Daiiy  Products  Company  of  Portland, 
Oregon,  or  its  branches  from  September  1,  1944  to 
and  including  October  17,  1944. 

and  to  pennit  the  aforesaid  representatiTes  of  the 
Office  of  Price  Administration  to  copy  all  or  any 
part  of  the  said  docimients,  and 

You  Are  Fui'ther  Required  to  Permit  the  afore- 
said representatives  to  inspect  the  following: 

now  in  your  possession  or  under  your  control. 

Issued  this  IT  day  of  October,  1944,  at  Portland. 
Oregon. 

[Illegible] 

Acting  District  Director 

Sections  202(a)  and  202(b)  of  the  Emergency 
Price  Control  Act  of  1942  (PubUc  Law  421— 77th 
Cong.,  chapter  26 — 2nd  Sess.),  as  amended,  au- 
thorize the  Price  Administrator  to  make  such 
studies  and  investigations  of  price  and  rent  mat- 
ter? as  he  deems  necessary  or  proper  to  assist  him 
in  prescribing  any  regulation  or  order  under  the 
Act.  or  in  its  administraticn  or  enforcement,  and  to 
require  any  person  who  is  engaged  in  the  business 
of  dealing  with  anv  commodity,  or  who  rents  or 
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offers  to  rent  or  acts  as  broker  or  agent  for  the 
rental  of  any  defense  housing  acconmiodations,  to 
permit  the  inspection  and  copying  of  records  and 
other  documents,  the  inspection  of  inventories,  and 
the  inspection  of  such  housing  accommodations. 
Under  Section  4(a)  of  the  Act,  wilful  refusal  to 
obey  this  inspection  requirement  is  a  violation  of 
the  law,  and  under  Section  205(b)  any  person  guilty 
of  such  violation  will  be  liable  to  a  fine  of  not  more 
than  $5000,  or  to  imprisonment  for  not  more  than 
one  year,  or  both.  Under  Section  205(a)  such  viola- 
tion may  also  cause  the  issuance  of  a  court  order, 
the  disobedience  of  which  will  render  a  violator 
subject  to  punishment  for  contempt  of  court. 

RETURN  OF  SERVICE 

I  certify  that  a  duplicate  original  of  the  within 
Inspection  Requirement  was  duly  served* 
[  ]     on  the  person  named  therein. 
[  ]     by  leaving  the  said  original  at  the  principal 
office  or  place  of  business  of  the  person  named 

therein,  to  wit,  at :    on  the   .... 

day  of ,  194.  .  . 

(Person  making  service) 

(Title) 
*Check  method  used. 
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Mr.  Skulason :     Ts  there  any  cross  examination? 
Mr.  Wetherall:     No. 
(Witness  excused.) 

Mr.  Skulason:     Mr.  Rowe,  please. 

The  Clerk:     Will  ycni  state  your  name,  please. 

Mr.  Rowe:     Jack  Rowe. 


JACJK  ROWE 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.     Are  you  the  husband  of  the  last  witness? 

A.     Yes.  [234] 

Q.     And  did  you  hear  lier  testimony? 

A.     Yes,  sir. 

Q.     And  what  have  you  to  say?    If  you  testified 
would  you  agree  with  what  she  said  or  not? 

A.     I  would  corroborate  her  100  per  cent. 

Q.     100  per  cent?  A.    Yes,  sir. 

Q.     Did  those  men  have  any  talk  with  you  ia 
the  absence  of  your  wife? 

A.     No,  sir.    Just  both  me  and  my  wife. 

Mr.  Skulason:     Yes.     That  is  all. 

The  Court:     That  is  all. 
(Witness  excused.) 
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The  Court:  Mr.  Wetlierall,  did  you  want  to  get 
back  to  San  Francisco  this  afternoon? 

Mi*.  Wetherall :  No.  I  am  staying  over,  through 
tomorrow. 

The  Court:  All  right.  Then  we  will  resume  at 
two.  I  would  hasten  the  matter  if  he  had  to  get 
away. 

Mr.  Skulason:  Your  Honor,  on  this  type  of  tes- 
timony we  have  called  only  two  witnesses  but  those 
are  somewhat  along  similar  lines.  We,  of  course, 
could  produce  a  great  many  more  witnesses  on  this 
same  line  but  it  would  be  cumulative. 

The  Court:     Come  back  at  two  o'clock. 

Mr.  Skulason:     Yes.  [235] 

Mr.  Wetherall:  It  is  understood,  I  just  want  to 
make  this  clear,  that  our  objection  relates  to  the 
testimony  of  the  last  three  witnesses  as  well  as  to 
the  first  two. 

Mr.  Skulason:     Oh,  certainly. 

Mr.  Wetherall :     That  is  all  right. 

The  Court:     Recess  until  two. 

(Thereupon,  at  11:55  o'clock  A.M.,  a  recess 
was  here  taken  until  2:00  o'clock  P.  M.  of  this 
day,  Thursday,  November  9,  1944,  at  which 
time  Court  reconvened  and  the  following  fur- 
ther proceedings  were  had  herein:) 

Mr.  Skulason:     I  will  call  Mr.  Frink. 

The  Clerk :     Will  you  state  your  name,  please  ? 

Mr.  Frink:     Frederick  W.  Frink. 
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FREDERICK  W.  FRINK 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Cause  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.  You  live  in  Portland,  Mr.  Frink? 

A.  I  do. 

Q.  Have  lived  here  for  some  time'? 

A.     Six  years. 

Q.  And  your  business,  please?  [236] 

A.  I  didn't  get  the  question"? 

Q.  Your  business? 

A.  I  am  a  meat  buyer  for  Safeway  Stores. 

Q.  And  are  there  several  of  those  stores  under 

your  jurisdiction'?  A.     Yes,  there  are. 

Q.  About  how  many'? 

A.  Approximately  110. 

Q.  How  many  in  this  locality*? 

A.     There  are  45  in  the  City  of  Portland  and  the 
immediate  vicinity. 

Q.  You  buy  the  meat  for  those  stores,  you  say  ? 

A.  That  is  right. 

Q.  Does  that  include  buying  turkeys? 

A.  That  includes  buying  everything  sold  in  the 
meat  department,  which  includes  turkeys. 

Q.  And  you  do  handle  turkeys? 

A.  Yes,  we  do. 

Q.  To  a  considerable  extent? 

A.  Yes,  quite  a  good  supply. 
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Q.  Handle  turkeys,  of  course,  then,  for  the 
lioliday  trade"?  A.     That  is  right. 

Q.     Do  you  know  Mr.  Norton? 

A.     Very  well. 

Q.     And  the  Northwest  Poultry? 

A.     Yes,  sir. 

Q.  Have  you  done  business  with  him  and  his 
corporation  in  the  past? 

A.     Ever  since  I  have  been  in  Portland  T  have. 

Q.     What  have  you  bought  from  him? 

A.  We  have  bought  practically  all  of  our  chick- 
ens and  a  good  supply  of  our  turkeys,  that  is,  a 
good  portion  of  our  turkeys. 

Q.     From  him? 

A.     From  him.     That  is  right. 

Q.     Are  you  buying  from  him  now? 

A.  We  are  buying  from  him  now.  We  are  not 
buying  any  turkeys  at  the  present  time  but  we  are 
buying  other  turkeys. 

Q.     Why  aren't  you  buying  any  turkeys? 

A.  Of  course  we  are  not  buying  turkeys  because? 
the  freeze  has  been  on.  At  the  present  time  Mr. 
Norton  is  not  able  to  sell  us  any  turkeys. 

Q.     Do  you  know  why? 

A.  Well,  I  understand  there  is  some  controversy 
regarding  the  regulations.  Pie  claims,  my  under- 
standing is,  he  is  not  permitted  to  sell  us.  I  won 't 
put  it  tliat  way.  He  can't  sell  us  because  he  is  un- 
able to  get  as  much  money  from  the  retail  firm  as 
he  can  sell  to  the  Government. 
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Q.  And  is  that  going  to  affect  your  ability  to 
supply  your  customers  with  turkeys  at  all  this  sea- 
son'? 

A.  Well,  we  are  really  not  suie.  At  least,  at 
the  present  time  [238]  it  does  not  look  very  bright 
for  us. 

Q.     Aren't  there  other  sources  of  supply? 

A.  Well,  yes,  there  are  others,  but  we  are  not 
able  to  get  any  demands  from  any  of  the  other 
sources  of  supply.  They  all  seem  to  be  in  the  same 
predicament  Mr.  Norton's  firm  is  in. 

Q.  Yes.  Now  couldn't  you  go  out  to  the  farmer, 
to  the  grower,  and  get  your  turkeys'? 

A.  Well,  that  might  be  possible.  We  have  never 
done  that.  That  would  be  quite  a  problem,  supply- 
ing as  many  stores  as  we  have  with  the  present  fa- 
cilities. Most  farmers  are  not  in  position  to  do 
their  dressing,  and  we  certainly  are  not. 

Q.  The  outlook  then  for  the  civilian  trade,  or 
the  civilians  getting  turkeys  at  this  time,  how  would 
you  describe  it,  Mr.  Frink? 

A.  The  understanding  I  have  at  the  present 
time  does  not  look  very  good,  unless  something 
changes  or  something  comes  up  that  we  know  noth- 
ing about  now. 

Q.  When  do  you  begin  to  buy  your  turkeys  for 
the  Thanksgiving  trade? 

A.  We  intended  to  start  buying  on  the  14th.  In 
other  words,  next  Tuesday. 

Q.  What  is  the  latest  date  you  could  start  buy- 
ing and  get  them? 
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A.  The  latest  date  that  we  should  have  at  least 
a  portion  of  our  turkeys  in  to  our  markets  would 
be  the  17th.  That  would  be  the  very  latest  we  should 
have  them.  [239] 

Q.     Of  this  month? 

A.     At  least  half  of  them  in. 

Q.  But  how  soon — what  is  the  latest  date  you 
could  place  an  order  and  have  an  order  accepted 
for  your  holiday  trade  ?  Is  there  still  time  for  that  ? 

A.  Well,  to  be  quite  frank  with  you,  we  are  go- 
ing to  have  to  get  some  accepted  or  we  are  going 
to  be  in  a  bad  way  here.  We  haven't  all  of  our 
orders  accepted. 

Q.  In  your  business  you  do  supply  your  cus- 
tomers with  turkeys  for  Thanksgiving,  don't  you? 

A.     That  is  right. 

Q.     And  also  for  Christmas? 

A.     That  is  right. 

Q.  And  is  the  present  any  better  for  the  Christ- 
mas trade  than  for  the  Thanksgiving  trade  now? 

A.     No,  it  is  not. 

Ml".  Skulaton :  Not  an}^  better.  You  may  take 
the  witness. 

Mr.  Wetherall :  We  move  to  strike  all  of  the  tes- 
timony of  this  witness  on  the  same  grounds  as  were 
advanced  this  morning  in  connection  with  the  five 
witnesses  who  then  testified  for  the  plaintiff. 

The  Court:     Motion  denied. 

Mr.  Wetherall:     No  cross  examination. 

The  Court:     He  may  be  excused.  Thank  you. 
(Witness  excused.)    [240] 
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Mr.    Skiilasoii :     ^Ii'.   (^ailsoii,  will   yon   take   the 
stand,  please. 

The  Clerk:     State  yonr  name,  please. 
Mr.  Carlson :     Harold  E.  Carlson. 


HAROLD  K.  CARLSON 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.     Mr.  Carlson,  are  you  a  resident  of  Portland  ? 

A.     Yes,  sir. 

Q.     And  how  long  have  you  lived  here? 

A.     Approximately  twenty-two  years. 

Q.     And  what  occupation  are  you  in? 

A.  I  am  Secretary  of  the  Independent  Meat 
Dealers  Association. 

Q.     What  is  that  organization? 

A.  Well,  it  is  a  trade  association,  representing 
the  retail  meat  dealers  of  Oregon,  and  Portland  par- 
ticularly. 

Q.     Is  it  a  large  association? 

A.  We  represent  in  Portland  approximately  200 
retail  meat  dealers,  in  Portland. 

Q.     By  the  way,  you  say  you  are  Secretary? 

A.     Yes,  sir. 

Q.  Now  as  such  have  yoTi  anything  to  do  with 
buying  turkeys? 
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A.  No,  sir,  not  directly,  only  through  assisting 
the  individual  [241]  meat  dealers. 

Q.  Yes.  Do  you  know  anything  about  the  pres- 
ent situation  as  to  the  probabilities  of  getting  tur- 
keys for  the  civilian  trade  for  Thanksgiving  here? 

A.  Well,  I  do  knov7  that  I  have  had  numerous 
calls  from  meat  dealers,  stating  that  they  are  unable 
to  buy  any  now,  are  unable  to  get  any  commitments 
to  buy  any,  to  any  certain  extent. 

Q.     Do  you  know  why*? 

A.  Well,  due  to  some  prices,  inconsistency,  or 
something  pertaining  to  OP  A  regulations,  where 
the  poultry  jobbers  have  been  placed  in  a  position 
where  they  are  not  able  to  buy  the  turkeys  for  civi- 
lian use. 

Q.     Are  you  acquainted  with  Mr.  Norton? 

A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.     About  eight  years. 

Q.     Have  you  dealt  with  him  in  this  business? 

A.     Through  our  meat  dealers,  yes. 

Q.     Does  your  association  buy  turkeys  from  him  ? 

A.  Not  as  a  group,  but  individually  the  meat 
dealers  do. 

Q.     Individually  they  do?  A.     Yes,  sir. 

Q.  Now  aren't  there  other  sources  fi'om  which 
your  members  could  get  turkeys? 

A.  I  believe  that  most  of  the  other  jobbers  that 
they  have  con-  [242]  tacted  are  in  the  same  posi- 
tion as  M  r.  Norton  and  the  only  way  that  they  could 
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buy  turkeys  would  be  to  buy  direct  and  tbey  are 
not  in  a  position  to  ^o  out  and  deal  with  the  poultry 
farmers  direct. 

Q.     No;  they  are  not  in  a  i)osition  to  go  and  haul 
their  turkeys  in?  A.     That  is  I'ight. 

Q.     So  the   prospects   for  getting  Thanksgiving 
turkeys  here  are  not  so  good,  are  they? 

A.     That  is  right. 

Q.     How  about  Christmas? 

A.     The  same  condition  prevails  there. 

Q.     The  same  thing? 

A.     So  far  as  I  know. 

Mr.  Skulason:     You  may  cross  examine. 

Mr.  Wetherall:     No  cross  examination. 

Mr.   Skulason:     Thank  you,  Mr.   Carlson.     You 
may  go,  then. 

(Witness  excused.) 

Mr.  Skulason:     Is  Mr.  Gassett  here? 


RAYMOND  L.  GASSETT 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason:  [243] 

Q.     Your  name  is  Ray  Gassett,  is  it? 
A.     Yes,  sir;  Raj^mond  L.  Gassett. 
Q.     And  where  do  you  live? 
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A.     I  live  in  Portland. 

Q.     You  have  lived  here  for  some  time? 

A.     For  the  past  thirteen  years. 

Q.     And  your  business,  please,  Mr.  Gassett? 

A.     Sir? 

Q.     Your  business? 

A.  I  am  connected  with  the  Fred  INIeyer  organi- 
zation at  the  present  time. 

Q.     In  what  capacity? 

A.  Well,  I  am  handling  public  relations  and 
buying  different  commodities. 

Q.  Do  you  have  anything  to  do  with  buying 
meat?  A.     No;  not  with  Fred  Meyer. 

Q.     Turkeys?  A.     No,  sir. 

Q.  Do  you  know  anything  about  the  source  from 
which  Fred  ^leyer  organization  gets  its  turkeys? 

A.     Yes,  I  do. 

Q.     Whsit  is  the  source? 

A.  We  depended  for  a  good  many  years — that  is, 
the  company  has,  for  about  60  per  cent  of  its  sup- 
plies, from  Northwest  Poultry.  [244] 

Q.     Mr.  Norton's  corporation? 

A.     Mr.  Norton's  company. 

Q.  And  do  you  know  anything  as  to  the  situa- 
tion, whether  he  can  supply  turkeys  now  or  not? 

A.  Yes.  I  omitted  to  tell  you  that  T  am  the  OPA 
co-ordinator  of  Fred  Meyer's,  so  I  do  know  some- 
thing about  why  we  can't  get  turkeys. 

Q.  Now  you  tell  the  Court  why  you  can't  get 
them. 
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A.  Well,  due  to  ,u,"eTieTal  orders  put  out  by  the 
District  Office  in  San  Francisco,  changing  our  sup- 
pliers from  processors,  or  from  jobbers  to  processors 
and  prohibiting  them  from  dealing  like  they  should 
with  the  farmer,  paying  the  charge — charging  the 
farmer  more  for  processing  turkeys  than  the}^ 
should,  why,  we  haven't  been  able  to  get  the  turkeys 
to  supply  us,  and  I  understand  he  is  also  under  em- 
bargo to  the  Government  for  a  certain  number  of 
turkeys  for  the  armed  forces. 

Q.  Where  does  that  leave  us  civilians  for  tur- 
keys. 

A.  Well,  it  looks  like  we  are  not  going  to  have 
any. 

Q.     We  are  not  going  to  have  any? 

A.     That  is  the  way  it  looks  like. 

Q.  This  is,  T  believe,  the  9th  of  November,  Mr. 
Gassett.  A.     Yes,  sir. 

Q.  Isn't  there  still  time  to  secure  demands  and 
have  orders  accepted  for  the  Thanksgiving  trade? 

A.     Oh,  yes.   [245] 

Q.  How  much  time  would  you  have  to  have? 
What  would  you  say  would  be  the  minimum? 

A.  Well,  we  should  have  at  least  iive  days  be- 
fore Thanksgiving,  the  very  mininnmi,  five  or  ^^ix 
days  before  Thanksgiving. 

Q.     To  get  your  turkeys  ?  A.     That  is  right. 

Q.     And  how  about  the  Christmas  trade? 

A.  Well,  I  would  say  about  the  same — five  or  \i^\\ 
davs  before  Christmas. 
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Q.  Now  when  you  say  you  are  OPA  co-ordina- 
tor,  what  does  that  mean  exactly? 

A.  That  means  that  I  try  to  sell  them  our  OPA 
problems,  which  are  many  and  numerous. 

Q.  Ajid  do  you  regard  this  as  an  OPA  prob- 
lem? A.     Sir? 

Q.     Do  you  regard  this 

A.     I  do,  yes,  sir. 

Q.     as  an  OPA  problem?  A.     Yes,  sir. 

Q.     And  3^our  solution  for  it,  then? 

A.  Well,  the  only  solution  that  I  could  offer 
would  be  to  do  away  with  a  couple  of  orders  they 
have  given  out  of  the  District  Office  down  here  and 
let  the  M.P.R.  RegTilation  that  those  general  or- 
ders down  here  in  San  Francisco  supersede  take  its 
rightful  place  where  it  belongs.  [246] 

Q.  Put  those  orders  in  their  place  where  they 
belong,  you  say? 

A.  The  General  Maximum  Regulation,  or  the 
Maximum  Price  Regulation  for  handling  turkeys  is 
all  that  we  need  out  here. 

Q.  And  ignore  or  do  away  with  the  regional  or- 
ders from  San  Francisco? 

A.  That  is  right,  the  regional  orders,  I  think 
G-3,  and  I  forget  the  other  one. 

Q.     G-93  and  9-3,  eh?  A.     That  is  right. 

Q.     Related  numbers?  A.     Yes,  sir. 

Q.     That  is  your  solution?  A.     Yes,  sir. 

Q.     And  that  you  think  would  be  a  good  solution? 

A.     I  do. 
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Q.  Do  you  feel  that  it  is  necessai-y  to  loosen  up 
this  turkey  situation? 

A.  Well,  if  we  want  to  supply  the  civiliaTi  trade 
and  the  people  who  are  engaged  in  war  activities  in 
this  territory.  We  have  numerous  customers  come 
in  each  day  asking  us  to  allow  them  to  place  their 
orders  for  turkeys.  We  could  take  orders  every  day 
for  fifty  or  a  hundred  in  each  market  that  we  have 
for  delivery  for  Thanksgiving,  if  we  were  sure  we 
were  going  to  get  them.  We  don't  think  we  are  go- 
ing to  get  any  turkeys,  so  we  are  not  taking  any 
orders.  [247] 

Mr.  Skulason :     You  may  take  the  witness. 

Mr.  Wetherall:     No  cross  examination. 

Mr.  Skulason:  That  is  all,  sir,  and  thank  you 
for  coming. 

The  Witness:     Yes,  sir. 
(Witness  excused.) 

Mr.  Skulason:     Mr.  O'Neil,  please. 

The  Clerk :     Will  you  state  your  name,  please. 

Mr.  O'Neil:     George  H.  O'Neil. 
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GEORGE  H.  O'NEIL 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575  and,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.     Mr.  O'Neil,  you  live  in  Portland? 

A.     Yes,  sir. 

Q.     How  long  have  you  lived  here? 

A.     I  have  lived  here  for  about  thirty-one  years. 

Q.     A^^iat  is  your  occupation,  please? 

A.  I  am  a  restaurant  operator,  with  the  Bohe- 
hemian  Restaurant. 

Q.  Is  there  any  association  of  restaurant  pro- 
prietors or  operators  here? 

A.  Yes.  I  happen  to  be  at  the  present  time  Pres- 
ident of  the  Restaurant  Association  in  Portland. 

Q.     How  many  members  does  that  have?   [248] 

A.  Well,  we  have  roughly  200  members,  but 
about  125  are  paying  dues,  paying  members. 

Q.     Has  that  association  existed  for  some  time? 

A.     Yes,  it  has,  for  about  the  last  twelve  years. 

Q.  How  long  have  you  been  proprietor  of  the 
Bohemian  ? 

A.     Since  1927  or  '29,  rather. 

Q.  Now  does  your  association  buy  ^.urkeys  for 
the  holiday  trade? 

A.  I  believe  that,  without  exception,  all  of  the 
members  of  the  Association  do,  because  they  are  all 
restaurant  operators. 
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Q.  Yes.  Has  there  heen  any  difficulty  about  se- 
curing turkeys  for  the  trade  at  this  time? 

A.     Yes,  there  has  been  some  difficulty. 

Q.     Will  you  explain  to  the  Court,  please. 

A.  Well,  the  difficulty  that  most  of  the  I'estau- 
rant  operators  liave  experienced  u})  until  now  is 
that  a  lot  of  the  operators  have  always  insisted  on 
getting  the  very  best  turkeys,  the  No.  1  family  tur- 
keys, and  they  haven't  been  able  to  do  that,  which 
was  stopped  because  of  the  Government  order  that 
the  Army  should  receive  all  the  No.  I's  and  there 
hasn't  been,  at  least  to  my  knowledge,  a  sufficient 
amount  of  the  other  birds  to  let  them  get  what  they 
wanted,  or  the  quality  that  they  desired. 

Q.  Now  have  you  investigated  the  situation  at 
all  to  ascertain  the  reason  for  this  condition? 

A.     The  reason  that  they  could  not? 

Q.     Get  turkeys? 

A.  Get  turkeys?  Well,  as  I  said,  that  some  of 
them  didn't  take  the  turkeys  because  they  were  not 
of  the  quality  that  they  insist  on,  and  the  next  an- 
swer would  be  that  there  was  not  sufficient  amount 
to  receive  the  turkeys. 

Q.  Is  this  a  usual  anmial  situation,  or  is  it 
luiique  ? 

A.  No,  this  is  not  a  usual  situation.  This  is  a 
very  unusual  situation. 

Q.  Is  there  any  agency  of  your  Association  for 
the  buying  of  turkeys  wholesale? 

A.  There  isn't  any  particular  agency  but  they  do 
buy  from  different  firms  in  town  that  handle  the 
turkeys. 
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Q.     Do  you  know  Mr.  Norton  here? 

A.     Yes,  sir,  I  do. 

Q.     Known  him  for  some  time? 

A.  Yes,  quite  some  time.  I  believe  ever  since 
he  has  been  with  the  Northwest  Poultry. 

Q.     Have  you  dealt  with  his  corporation? 

A.     Yes,  we  have. 

Q.     Bought  turkeys  from  them? 

A.  That  has  been  our  main  commodity  from 
there. 

Q.  Now  if  you  can't  get  any  turkeys  from  the 
Northwest  Poultry  this  year,  what  are  you  going 
to  do  about  turkeys  for  the  holiday  trade  and 
Thanksgiving  trade? 

A.  Well,  I  am  afraid  that  most  of  the  members 
of  the  Association  will  be  inclined  to  be  short,  be- 
cause if  they  don't  get  [250]  them  from  Mr.  Norton 
and  from  some  of  the  other  wholesale  houses  that 
they  have  been  used  to  getting  them  from  in  town, 
they  will  not  have  enough  for  their  Thanksgiving 
supply;  at  least,  to  begin  with,  first. 

Q.     And  as  to  the  Christmas  business? 

A.  Well,  as  far  as  the  Christmas  business  is 
concerned,  the  situation  might  have  been  relieved 
somewhat  by  the  amount  of  turkeys  that  the  Army 
had  secured. 

Q.  But  of  course  you  have  to  get  the  turkeys 
from  the  same  sources?  A.     Yes. 

Q.     For  Christmas  as  for  Thanksgiving? 

A.     I  believe,  Avithout  exception,  that  most  of  the 
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places  in  town  depend  on  the  Northwest  Poultry 
for  their  turkeys,  because  they  have  been  able  to 
supply  them  in  whatev(M-  amounts  they  wished ;  and 
I  would  also  like  to  say  that  between  Thanksgiving 
and  Christmas,  that  the  restaurant  operators  who 
wish  to  secure  the  prime  birds  to  put  away  in  stor- 
age, to  carry  them  through  the  rest  of  the  year, 
they  also  try  to  get  them  at  that  time. 

Q,  Have  you  tried  to  obtain  turkeys  from  Mr. 
Norton's  corporation? 

A.     Yes,  I  have,  and  I  have  received  turkeys. 

Q.     You  have  what? 

A.     I  have  received  turkeys  from  him. 

Q.     You  have  received  some  turkeys  from  himf 

[251] 

A.     Yes. 

Q.  Has  he  been  able  to  supply  you  with  whnt 
you  need,  or  what  you  ordered? 

A.  Well,  T  think  we,  at  the  Bohemian  Restau- 
rant, come  in  the  category  of  being  one  of  the  oldest 
customers  they  have  there.  They  make  it  a  practice 
to  try  and  treat  their  oldest  customers  as  well  as 
they  can,  and  while  we  haven't  been  able  to  secure 
all  that  we  wanted  just  when  we  wanted  them,  ^\o. 
have  been  quite  well  taken  care  of.  That  is.  on  not 
No.  1  birds  but  the  B  l)irds,  the  next  grade  below. 

Q.  But  there  has  been  a  difference  in  your  ability 
to  secure  turkeys  this  season  from  the  past  seasons  I 

A.  Yes.  We  haven't  had  the — well,  we  haven't 
been  able  to  get  them  in  any  amount  that  we  ^vish. 
We  take  what  we  can  get. 
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Mr.  Skulason:     You  may  take  the  Avitness. 

Cross  Examination 
By  Mr.  Wetherall : 

Q.  Mr.  O'Neil,  1  believe  you  said  you  had  re- 
ceived some  turkeys  from  Northwest  Poultry.  Have 
you,  or  did  you  receive  turkeys  from  Northwest 
Poultry  on  and  prior  to  November  5,  1944? 

A.     Yes. 

Q.     What  grade  turkeys  were  they? 

A.     B  grade. 

Q.     B  grade?  A.    Yes.  [252] 

Mr.  Wetherall :     That  is  all. 

Mr.  Skulason:  That  is  all,  Mr.  O'Neil.  Thank 
you. 

(Witness  excused.) 

Mr.  Skulason:  Now  Mr.  Norton,  you  may  take 
the  stand  again,  please. 


C.  W.  NORTON 

thereupon  resumed  the  stand  as  a  witness  in  be- 
half of  the  plaintiff  in  Civil  Action  No.  2575  and 
further  testified  as  follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.     Will  the  Bailiff  please  hand  the  witness  these 
two  papers.  What  have  you  there,  Mr.  Norton? 

A.     The  first  one  I  have  here  is  the  release  from 
Washington,  D.  C,  to  the  District  OPA  Offices,  per- 
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mitting  us  to  act  as  an  ai!,ent  for  tlie  Government 
in  the  sale  of  turkeys  to  the  Government. 
Q.     That  is  dated  what  date? 
A.     That  is  dated  the  27tli  of  September. 
Q.     And  the  other  one? 

A.  The  other  is  Amendment  No.  1  to  Order  No. 
G-3  from  San  Francisco,  from  the  OP  A  office  of 
San  Francisco. 

Q.     Defining  who  is  a  wholesaler? 
A.     That  is  correct.  It  is  iVmendment  No.  1 .  [253] 
Mr.  Skulason:     We  offer  them  in  evidence,  your 
Honor. 

The  Court:     Admitted. 

(Teletype  of  September  27,  1943,  from  Rich- 
ard Gerould,  Division  Coimsel  for  Food,  to 
"All  Cities  on  Teletype  Circuit",  so  offered 
and  received,  was  marked  Pliantiff's  Exhibit  3, 
and  "Amendment  No.  1  to  Order  G-3  under 
Section  1429-14  (e)  of  Revised  Maximum  Price 
Regulation  No.  267,  as  amended",  so  offered 
and  received,  was  marked  Plaintiff's  Ex- 
hibit 4.) 
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PLAINTIFF'S  EXHIBIT  No.  3 

Poultry,  Eggs  &  Dairy  Products 
Price-Legal  AARubin/el 

Teletype 

To :  All  Cities  on  Teletype  Circuit 
Attention :  All  OPA  Head  Attorneys 
All  Regional  Price  Executives 

In  Teletype  Broadcast  9/27/43,  This  Office  Stated 
That  Distributors  Could  Not  Act  As  Selling  Agents 
for  Processors,  Deliver  the  Turkeys  to  the  Army 
at  Premium  Prices  Established  for  Sales  to  the 
Government  and  Then  Divide  the  Premium  With 
the  Processor.  It  Was  Held  That  Such  Action  of 
Dividing  Premiums  Constituted  Definite  Violation 
of  RMPR  269  Since  Only  the  Government  Was 
Permitted  to  Pay  the  Premium  Price  for  Turkeys. 

After  Very  Careful  Consideration  of  All  Aspects 
of  the  Problems  Involved  in  This  Ruling  (Which 
Has  Been  Reexamined  Because  of  Army  Difficulties 
in  Obtaining  Its  Poultry  Requirements),  It  Has 
Been  Decide^  to  Modify  the  Interpretation  to  Some 
Extent.  Accordingly,  This  Office  Now  Finds  That 
a  Division  of  Premiums  for  vSales  to  the  Govern- 
ment Between  the  Agent-Distributor  and  the  Prin- 
cipal-Processor Is  a  Violation  of  the  Regulation 
Only  Where  the  Total  Amount  Returned  to  the 
Princi])al  Exceeds  the  Maximum  Price  Established 
by  the  Regulation  for  a  Sale  by  the  Principal  to 
the  Government.     The  Agency  Fee  or  Charge  May 
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Not,  Howevor,  Exeeod  That  Permitted  by  MPR  1()5. 
An  Agent  May  Thus  Sell  Poultry  to  the  Army  for 
the  Account  of  His  Principal  and  Return  to  His 
Principal  Any  Amount  Not  in  Excess  of  Tliat  at 
Which  the  Principal  Himself  Could  Have  Sold  tlie 
Poultry  to  the  Army.  This  in  Effect  Merely  Results 
in  the  Principal  Sharing  Part  of  His  Maximum 
Selling  Price  With  Another  Who  Performs  Certain 
Functions  for  Plim,  and  No  Sale  at  Ovei'-Ceiling 
Prices  Is  Involved.  Obviously,  However,  This 
Applies  Only  Where  a  Bona  Fide  Principal-Agent 

Relationship  Has  Clearly  Been  Established,  and  the 
Processor  Cannot  Sell  the  Poultry  to  the  Dis- 
tributor at  a  Premium  or  a  Price  in  Excess  of  That 
Established  for  Such  Sale  Between  the  Ty7)es  of 
Parties  Involved,  Even  Though  the  Processor  Could 
Have  Sold  the  Poultry  Directly  to  the  Army  at  a 
Premium. 

This    Interpretation    Applies    Only    Where    the 

Principal  Receives  No  More  From  His  Agent  Than 
He  Could  Have  Obtained  Had  He  Sold  the  Poultry 
Directly  to  the  (xovernment.  It  Does  Not  Permit 
Any  Person  to  Share  With  or  Return  to  Any  Other 
Person  Who  Could  Not  Himself  Have  Sold  Poultry 
Items  at  That  Markup  Any  Part  of  Any  Amount 
Wliicli  Includes  a  Markup  Obtained  for  the  Sale 
of  Poultry.  Any  Such  Sharing  of  a  Distributive 
Markup  or  Margin  With  One  Who  Could  Not 
Himself  Have  Added  Such  Markup  or  Margin  to 
the  Applicable  Base  Price  Is  a  Violation  of  RMPR 
269,   and  Will  Be   Specifically   Spelled  Out   As   a 
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Violation  in  the  Next  Revision  of  the  Regulation. 
In  Other  Words  a  Seller  ^lay  Not  Obtain  a  Higher 
Price  by  Selling  Through  An  Agent  Than  He  Could 
If  He  Had  Made  the  Sale  Directly.  This  Prohibi- 
tion Applies  Whether  or  Not  the  Person  Making 
the  Sale  Is  An  Agent  of  the  Person  to  Whom  All 
or  Part  of  the  Price  Received  for  the  Poultry  Is 
to  Be  Returned.  Nor  Does  This  Interpretation 
Permit  the  Sharing  or  Splitting  of  Any  Part 
of  a  Sale  Price  or  Permitted  Decrease  in  Other 
Instances. 

RICHARD  GEROULD 

Division  Counsel  for  Food 
AARubin/el 
10/2/44 


PLAINTIFF'S  EXHIBIT  NO.  4 

Office  of  Price  Administration 

San  Francisco  Regional  Office 

Region  VIII 

Amendment  No.  1  to  Order  G-3  Under  Section 
1429.14  (e)  of  Revised  Maximum  Price  Resni- 
lation  No.  269,  As  Amended 

POULTRY 

Definitions  of  Processing  Plant  and  Wholesaler 

For  the  reasons  set  forth  in  an  opinion  issued 
simultaneously  herewith,  and  under  the  authority 
vested  in  the  Regional  Administrator  of  the  Office 
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of  Price  Administration  by  Section  1429.14  (e)  of 
Revised  Maximum  Price  Regulation  No.  269,  and 
the  authority  reserved  in  paragraph  (c)  of  Order 
G-3  issued  under  Section  1429.14  (e)  of  Revised 
Maximum  Price  Regulation  No.  269,  and  with  the 
approval  in  writing  of  the  Price  Executive  of  the 
Poultry,  Eggs  and  Dairy  Branch  of  the  Food  Divi- 
sion of  the  Office  of  Price  Administration,  and  the 
Division  Counsel  for  Food  of  the  Office  of  Price 
Administration,  said  Order  G-3  is  hereby  amended 
in  the  following  respects: 

(a)  The  two  undesignated  sentences  of  paragraj)h 
(b)  are  amended  to  read  as  follows: 

The  definition  of  "wholesaler"  set  forth  in 
Section  1429.21  (b)  (5)  of  Revised  Maximum 
Price  Regulation  No.  269,  as  amended,  shall 
be  modified  as  follows:  "Wholesaler"  means 
any  person  other  than  a  "processing  plant" 
who  possesses  all  of  the  following  character- 
istics : 

(b)  Paragraph    (b)  (ii)   is  amended  to  read  as 
f  ollow^s : 

He  must  maintain  at  the  particular  place 
where  he  is  located,  a  business  establishment 
where  he  receives  and  stocks  poultry  items,  and 
where  he  employs  a  personnel  which  physically 
handles  and  distributes  75%  or  more  of  his 
dollar  volume  of  such  poultry  items  to  indi- 
vidual retail  stores  or  institutional,  industrial 
or  commercial  users,  Naval  or  Military  estab- 
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lishments,   or  the  War   Sliii)i)ing  Administra- 
tion. 

This  amendment  shall  become  effective  October 
15,  1944. 

(56  Stat.  23,  765;  57  Stat.  o66;  Pub.  Law  383, 
78th  Cong.;  E.  O.  9250,  7  F.  R.  7871;  E.  O.  9328,  8 
F.  R.  4681). 

Issued  this  11th  day  of  October,  1944. 

/s/     GEORGE  MONCHARSH 

Acting  Regional   Administra- 
tor 

Office  of  Price  Administration 

San  Francisco  Regional  Office 

Region  VIII 

Opinion  Accompanying  Amendment  No.  1  to  Order 
G-3  Under  Revised  Maximum  Price  Regulation 
No.  269,  as  Amended. 

POULTRY 

Definitions  of  Processing  Plant  and  Wholesaler 
The  occompanying  amendment  to  Order  G-3,  is- 
sued under  Section  1429.14(e)  of  Revised  Maximum 
Price  Regulation  No.  269,  amends  the  modified  defi- 
nition of  "wholesaler"  as  set  forth  in  paragraph 
(b)  of  Order  G-3.  The  purpose  of  the  amendment 
is  more  clearly  to  define  the  functions  of  whole- 
salers. 

The  present  wording  of  paragraph  (b)  of  Order 
G-3  does  not  clearly  state  that  a  ''wholesaler"  is  a 
person   other  than   a   "processing   plant".   Neither 
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does  the  wording  of  sub-paragraph  (b)(ii)  state  to 
what  extent  sales  of  ])oultry  items  nuist  be  made  to 
individual  retail  stores,  or  institutional,  industrial, 
commercial  users.  Naval  or  Military  establishments, 
or  the  War  Shipping  Administration.  This  resulted 
in  circumvention  of  the  intended  effect  of  Order 
G-3. 

Therefore  the  definition  of  "wholesaler"  set  forth 
in  Order  G-3  is  amended  by  specifically  providing 
that  a  "wholesaler"  means  any  person  other  than 
a  "processing  plant".  The  order  also  amends  sub- 
paragraph (b)  (ii)  by  requiring  that  a  "wholesaler" 
nmst  maintain  at  the  particular  place  where  he  is 
located,  a  business  establishment  where  he  receives 
and  stocks  poultry  items  and  where  he  employs  a 
personnel  which  physically  handles  and  distributes 
75%  or  more  of  his  dollar  voliune  of  such  poultry 
items  to  individual  retail  stores,  institutional,  in- 
dustrial, or  commercial  users.  Naval  or  Military 
establishments,  or  the  War  Shipping  Administra- 
tion. 

The  accompanying  amendment  will  allow  "whole- 
salers" to  perform  their  normal  distributive  func- 
tions and  will  aid  in  the  enforcement  of  the  regida- 
tion.  It  will  not  increase  the  maximum  price  at 
which  poultry  items  may  be  sold  at  retail,  or  to 
ultimate  consumers,  including  commercial,  indus- 
trial, institutional  or  government  users.  Neither 
will  it  have  the  effect  of  decreasing  the  margin  of 
profit  for  retail  sales  of  poultry  items  nor  create  or 
tend  to  create  a  poultry  shortage  or  need  for  in- 
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crease  in  poultry  prices  in  another  locality.  There- 
fore, the  order  is  consistent  with  the  provisions  of 
Executive  Order  9328,  and  will  effectuate  the  pur- 
poses of  the  Emergency  Price  Control  Act  of  1942, 
as  amended. 

Issued  this  11th  day  of  October,  1944. 

/s/    CtEORGE  moncharsh 

Acting  Regional  Administrator 


Q.  Just  one  question  or  so,  Mr.  Norton,  about 
this  turkey  situation.  You  have  testified  somewhat 
about  it,  as  to  the  source  from  which  the  trade  can 
obtain  turkeys  for  civilian  consumption.  At  this 
time  what  can  you  say  ? 

A.  Well,  I  see  no  way  in  which  the  civilian  trade 
can  even  hope  to  get  any  turkeys  as  long  as  these 
two  orders  stand,  and  particularly  while  we  are 
acting  as  agent  for  the  Government,  and  by  acting 
as  an  agent  for  the  Government  we  are  permitted  +o 
pay  the  growers  a  cent  a  poimd  more  for  turkeys 
than  we  would  buying  for  civilians,  and  the  Govern- 
ment, before  they  were  released — before  the  order. 
War  Food  Order  106  was  released,  all  of  the  whole- 
salers that  were  in  possession — that  were  dressing- 
turkeys  for  the  Government,  had  to  commit  [254] 
themselves  for  a  definite  amount  of  turkeys  covering 
the  next  four  months.  In  our  case  we  are  committed 
to  the  end  of  February  for  6,000,000  pounds  of  tur- 
keys. Now  then,  War  Food  wanted  to  get  the  order 
released  so  the  civilians  could  get  turkeys  and  under 
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the  conditions  we  are  operating  under  here,  where 
we  are  able  to  pay  the  grower  a  cent  a  pound  more, 
if  the  OP  A  classes  us  as  a  j)rocessor  and  not  a 
wholesaler  certainly  we  could  not  wholesale  turkeys. 
Consequently  we  would  have  to  give  them  all  to  the 
Government.  We  are  allowed  a  markup  in  selling 
to  the  Government.  Everyone  is.  Processor  and 
wholesaler  alike  is  allowed  a  markup  in  selling  to 
the  Government.  That  markup  is  a  cent  a  pound  in 
selling  to  the  Government.  I  see  no  way  in  the 
world  in  which  civilians  can  ever  pay  to  get  any 
turkeys,  unless  they  secure  them  in  the  normal 
channels  through  wholesaler  dealers  in  Portland  or 
the  Portland  territory. 

Q.  Mr.  Norton,  how  critical  or  imminent  is  this? 
What  time  would  you  have  to  have  to  get  ready  to 
fill  an  order  for  the  Thanksgiving  trade? 

A.  The  most  serious  part  of  it,  as  I  see  it,  I  was 
in  Seattle  last  week  and  the  meat  markets  up  there 
were  all  advertising  turkeys  and  were  taking  orders 
for  turkeys.  They  were  securing  them  through  the 
cooperative  up  there  at  Seattle.  One  of  the  big 
organizations  up  there  agreeing  to  furnish  them, 
was  the  Washington  Cooperative  Association,  adver- 
tising turkeys  and  [255]  taking  orders.  And  that  is 
the  customary  practice  of  the  trade  doAvn  here.  If 
the  meat  market  will  come  in  and  inquire  about  tur- 
keys, and  we  commit  ourselves,  they  in  turn  go  out 
and  take  orders  from  the  housewife.  If  she  wants 
a  15-pound  turkey  they  take  her  order  for  deliveiy 
on  such  and  such  a  date.    The  serious  part  of  it  now^ 
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is,  they  are  not  able  to  take  any  orders  and  it  is 
going  to  be  down  here  in  a  few  days,  until  they  will 
just  be  going  out  in  the  country,  buying  on  the 
black  market  in  order  to  get  a  few  live  turkeys.  A 
lady  called  me  last  week  and  wanted  to  know  if  52 
cents  a  pound  was  according  to  the  li^ve  ceiling.  She 
bought  one  out  in  the  country  in  order  to  have  a 
live  turkey  for  52  cents. 

Q.  Would  there  still  be  time  if  these  orders  were 
set  aside  and  held  inoperative,  to  supply  the  holi- 
day trade?  A.     By  Monday? 

Q.     By  next  Monday? 

A.     By  next  Monday. 

Q.  That  would  be  the  dead  line,  so  far  as  you  are 
concerned  ? 

A.  I  believe  it  would — Monday  or  Tuesda3\  T'he 
difficulty  is,  we  dress  in  our  plants  at  the  present 
time  approximately  a  quarter  of  a  million  pounds. 
The  civilians  want  hen  turkeys.  They  want  certain 
sizes.  It  takes  a  lot  of  turkeys  to  supply  the  people, 
approximately  600,000  in  this  trade  territory.  They 
all  want  one  turkey. 

Mr.  Skidason:    You  may  take  the  witness.  [256] 

Mr.  Wetherall :    No  cross  examination. 

Mr.  Skulason:    That  is  all,  Mr.  Norton. 
(Witness  excused.) 

Mr.  Skulason :     Tluit  is  our  ease,  your  Honor. 
The  Court:    Have  you  got  any  testimony? 
Mr.  Wetherall:     Your  Honor,  we  want  to  make 
the  record  clear  at  this  time,  that  we  object  to  the 
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testimony  of  all  of  the  vvitnesises  called  by  the  plain- 
tiff, and  we  move  to  strike  all  of  their  testimony,  on 
the  gToimds  previonsly  indicated,  and  likewise  the 
docnmentaiy  evidence  which  has  been  introduced  in 
the  case,  and  at  this  time  we  renew  our  motion  to 
dismiss  the  complaint,  iii)on  the  grounds  stated  in 
our  written  motion. 

The  Court:  I  will  overrule  it  at  tliis  time.  Now 
go  ahead.  You  will  have  to  explain  this  to  me,  Mr. 
Skulason. 

Mr.  Skulason:    I  beg  your  pardon? 

The  Court:    You  will  have  to  explain  this  to  me. 

Mri  Skulason:    Well,  the  turkey  situation? 

The  Court:  Well,  3^ou  will  have  to  tell  me  about 
G-3  and  G-93,  and  this  G  part  of  it. 

Mr.  Skulason :  All  right,  your  Honor :  I  confess 
that  when  Mr.  Norton  brought  this  to  me  I  didn't 
know  anything  about  processing  turkeys,  or  killing 
or  hauling  them,  or  wrapping  them,  boxing  them,  or 
anything  else,  and  he  has  had  to  educate  me  to  the 
best  of  his  ability  until  I  know  a  little  about  it,  [257] 
and  starting  here  then  with  G-93,  this  G-93  was  is- 
sued on  the  2nd  day  of  Ma}^,  1944,  from  the  Re- 
gional Office  in  San  Francisco  and  it  is  entitled 
^'Custom  Dressing  of  Turkeys",  and  then  it  says 
that,  "For  the  reason  set  forth  in  an  opinion  issued 
simultaneously"  with  this  order  mmiber  section  so 
and  so,  ''it  is  hereby  ordered."  This  is  the  be- 
ginning of  this. 

**(a)  The  adjusted  maximum  price  for  the  ser- 
vice of  custom  processing  of  live  turkeys  in  Region 
8  shall  be  as  follows: 
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"Type  of  Service                    Hens  Toms 

"Kill  and  haul  $  .30     per  head  $  .35  per  head 

"Loose                           .035  per  lb.  .03  per  lb. 

"Boxed                          .045  per  lb.  .04  per  lb 

"(b)  Definitions:"  And  the  first  definition  is, 
"the  service  of  custom  processing  of  turkeys  'boxed' 
means  the  service  of  assemblying,  killing,  bleeding, 
plucking,  chilling,  grading,  head-wi^apping,  and 
boxing. 

"(2)  The  service  of  custom  processing  of  tur- 
keys 'loose'  shall  be  as  defined  in  (1)  above  except 
boxing. ' ' 

So  these  turkeys  that  we  are  processing  loose  and 
are  required  to  process  under  this  order  at  so  much 
per  pound  instead  of  so  much  per  head,  this  process- 
ing is  the  assembling,  the  killing,  the  bleeding  and 
plucking  and  chilling  and  grading  and  head-wi'ap- 
ping. 

Now  Region  8  means  the  States  of  California, 
Washington,  [258]  Nevada,  Oregon,  except  Mal- 
heur County,  and  Arizona,  except  those  portions  of 
Coconino  County  and  Mojave  County  lying  north  of 
the  Colorado  River,  and  so  forth,  and  certain  coun- 
ties in  Idaho. 

This  was  the  first  order 

The  Court:  That  gentlemen  has  remained  in  at- 
tendance. Maybe  he  would  like  to  come  in  ^vhere 
he  was  a  witness  this  morning.  Would  you  like  to 
come  in  so  you  can  hear  bette]'? 

(The  gentlemen  referred  to  here  came  within 
the  railings.) 
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The  Court:     Put  him  right  over  there,    Bailiff. 

Mr.  Skulason :  Aceonipanying  this  Order  G-93 
there  was  issued,  from  the  office  here  in  Portland, 
an  order  on  May  8th,  effective  date  May  8th.  '^Pliis 
we  have  identified  as  Exhihit  B,  and  this  Exhibit 
B  repeats  the  ceilings  as  to  processing — calls  them 
ceilings.  It  repeats  the  definitions,  and  then  it 
modifies  the  definition  as  to  Region  8  and  says 
that  Region  8  means  States  of  Washington  and  Ore- 
gon except  Malheur  County,  and  then  interpreta- 
tions, and  Interpretation  No.  2  I  think  is  the  one 
we  are  chiefly  interested  in. 

Oh,  yes.  I  will  give  this  first  and  then  revert  to 
that. 

N"ow  the  above  prices  on  a  pound  basis,  and  still 
on  a  kill-and-haul  basis,  as  things  stood  then,  are 
the  only  prices  which  may  be  charged  for  processing 
services.  Any  [259]  charge  of  less  than  the  prices 
fixed  in  this  order  will  be  considered  an  attempt  to 
evade  or  revise  the  Maximum  Price  Regulation  569, 
which  has  reference  to  agricultural  products. 

"Charges  for  more  than  these  i)rices  would  be 
an  outright  violation  of  this  order." 

In  other  words,  as  we  understand  this  here,  there 
is  not  a  Maximum  Price  Regulation  for  the  service 
but  an  absolutely  inflexible  charge  to  be  made,  no 
more  and  no  less,  and  we  make  the  point,  your 
Honor,  that  under  the  Emergency  Price  CJontrol 
Act  such  a  regulation  must  be  invalid  because  that 
deals  only  with  the  maximum  prices.  If  this  had 
been  only  a  maximum  price  I'egulation  we  could 
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have  gone  ahead.  We  could  have  charged  the  less 
and  we  could  have  obtained  the  birds  from  the 
growers.  But  now  we  must  charge  them  this,  and  as 
your  Honor  will  remember  the  testimony,  that 
raises  the  expense  to  the  grower  up  to  72  cents  on 
ordinary  15-pound  birds  per  head,  from  30  or  35 
cents,  and  up  as  high  as  $1.05  per  head,  according 
to  Mr.  Periy  from  Seattle,  upon  heavy  birds,  and 
we  can  claim  the  practical  result  of  that  is  that  we 
can't  get  the  birds. 

Now  then,  if  we  had  any  latitude  under  these 
orders  of  dividing  with  the  grower  some  of  this  ex- 
pense, rebating  to  him  some  of  it,  it  might  work. 
That  is  what  the  cooperatives  are  allowed  to  do — 
have  been  allowed  to  do. 

Now  before  I  leave  this  order  and  definition  here, 
[260]  "The  service  of  custom  processing  of  tur- 
keys" is  the  same  as  here,  as  in  the  other  G-93. 

Then  it  saj'S:  "(3)  The  service  of  custom  pro- 
cessing of  turkeys  'kill  and  haul'  means  assembling, 
killing,  bleeding  and  plucking",  and  then  in  paren- 
theses, "This  charge  should  be  applied  by  dealers 
who  do  not  have  the  j^roper  facilities  for  chilling, 
grading,  head-wrapping  and  boxing."  Of  course 
Mr.  Norton  has  all  of  these  facilities,  and  all  of 
these  people  dealing  in  this  business  have  coolers. 

Now  then,  that  was  the  situation  when  this  suit 
was  commenced  and  we  attack  thos(^  two  oi'ders, 
your  Honor,  in  this  suit. 

Then  there  comes  still  another  order,  known  as 
G-3,  issued  on  August  30th,  1944,  which  we  also 
a:ftack,  and  which,  with  certain  amendments  to  it. 
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has  been  the  subject  of  examination  and  scrutiny 
here  by  the  last  few  witnesses — witli  those  witnesses 
and  with  Mr.  Norton. 

Now  this  G-3,  wliich  we  will  say  is  all  wrong, 
purports  to  define  a  processing  plant,  and  a  "Pro- 
cessing plant  means  any  business  establishment 
which  purchases  or  receives  live  i)oultry  items  and 
which  converts  the  larger  part  of  dollar  volume  of 
all  poultry  items  handled,  from  live  into  dressed, 
drawn,  or  quick  frozen  eviscerated  poultry." 

''  'Processing  plant'  does  not  mean  any  person 
who  does  75  per  cent  or  more  of  his  dollar  volume 
in  the  distribution  as  a  [261]  'wholesaler'  of  poult rv 
items  converted  from  live  to  dressed,"  and  so  forth, 
"and  who  in  the  coure  of  such  distribution  as  a 
^wholesaler',  incidentally  converts  live  birds  into 
dressed,  drawn,"  etc. 

Then  the  definition  of  a  wholesaler  set  forth  in 
Section  so  and  so,  "shall  be  modified  as  follows: 

"A  w^holesaler  means  any  person  who  possesses 
all  of  the  following  characteristics: 

''(i)  He  must  customarily  receive,  or  purchase 
and  receive  poultry  items  in  wholesale  quantities. 

"(ii)  He  must  maintain  at  the  particular  place 
where  he  is  located,  a  business  establishment  Avhere 
he  receives  and  stocks  poultry  items,  and  where  he 
employs  a  personnel  which  physically  handles  and 
distributes  such  poultry  items  to  individual  retail 
stores  and  institutional  concerns. 

"(iii)  He  must  customarily  sell  or  distribute 
poultry  items  in  quantity  lots  which  are  smaller 
than  his  purchases  or  receipts. 
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*'(iv)  He  pjiist  customarily  sell  or  distribute  at 
least  75  per  cent  of  his  dollar  volume  of  poultry 
items,  exclusive  of  sales  to  the  United  States  Gov- 
ernment, or  any  agency  thereof,  for  ultimate  con- 
sumption within  a  radius  of  100  miles  from  his 
l)lace  of  business." 

Then  that  applies  to  Arizona,  Nevada — a  part  of 
Washington  it  does  not  apply  to — and  Utah.  [262] 

Now  these  are  the  three  orders  that  we  have  at- 
tacked, and  then  there  came  out  another  one. 

The  Court :    Is  G-3  a  regional  order  ? 

Mr.  Skulason:  Yes,  your  Honor.  G-3  is  a  re- 
gional order;  so  is  G-93,  and  what  we  have  called 
Exhibit  D  that  came  out  on  May  4th  was  issued 
from  the  office  here,  as  I  understand  it.  Then  came 
another  regional  order  from  San  Francisco,  and 
that  is  Amendment  No.  1  to  G-93,  and  that 

The   Court:     The   date? 

Mr.  Skulason:  The  date  of  that  is  September 
19th,  1944,  and  that  provided  that  the  maximum 
price  for  the  service  of  custom  dressing  live  turkeys 
into  dressed  turkeys  in  Region  8  shall  be  as  follows: 

For  the  service  of  kill  and  haul  2.8  cents  per 
pound. 

There  they  abandoned  the  per-head  service  charge 
and  put  the  kill  and  haul  on  tlie  common  basis,  the 
same  as  the  dressing  and  processing  of  lo(-)se  and 
boxed  turkeys. 

For  the  service  of  kill  and  haul,  47.1  per  cent  of 
Hie  hot  weight  when  computed  on  a  hot-weight  basis. 

For  the  service  of  dressing  turkeys  in  boxed  form 
3.8  cents  per  pound. 
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And  thou  there  are  definitions  about  the  same  as 
hefore,  and  tlie  reo^ion  is  ap^ain  defined. 

"This  order  sliall  not  apply  to  any  processor  of 
turkeys  who  dresses  turkeys  for  individuals  for 
their  own  [263]  consumption  and  not  for  resale." 

Then  that  l^eing  the  situation,  and  the  complaints 
beinp:  many  and  loud  and  long,  the  office  in  Wash- 
ington attempted  to  relieve  the  situation  and  find  a 
way  out.  Mr.  Norton  and  his  corporation  could  not 
function  on  this  basis  at  all,  for  the  reasons  I  have 
adverted  to,  the  ex])ense  to  the  grower,  so  there 
came  from  Washington — not  from  San  Francisco — 
a  teletype  to  All  Cities  on  Teletype  Circuit,  All  OP  A 
Head  Attorneys,  All  Regional  Price  Executives, 
dated  October  2nd,  1944.  They  referred  to  a  tele- 
type broadcast  of  September  27th,  1943.  Now  this 
says:  "After  very  careful  consideration  of  all  as- 
■])ects  of  the  problems  involved  in  this  ruling" — 
which  they  dated  as  of  September  27th,  '43 — maybe 
I  had  better  read  the  first  part  of  it. 

"In  Teletype  Broadcast  9/27/43,  this  Office  stated 
that  distributors  could  not  act  as  selling  agents  for 
j)rocessors,  deliver  the  turkeys  to  the  Army  at  pre- 
mium prices  established  for  sales  to  the  Government 
and  then  divide  thi^  premium  with  the  processor. 
It  was  held  that  such  action  of  dividing.-  premiums 
constituted  definite  violation  of  RMPR  269  since 
only  the  Government  was  permitetd  to  pay  the 
premium   ])rice   for   turkeys. 

"After  very  careful  consideration  of  all  aspects 
of  the  problems  involved  in  this  ruling  (which  has 
been  re-examined   because   of  Armv   difficulties   in 
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obtaining  its  poultry  [264]  lequii'ements),  it  has 
been  decided  to  modify  the  interj^retation  to  some 
extent.  Accordingly,  this  office  now  finds  that  a 
division  of  premiums  for  sales  to  the  Govermnent 
between  the  agent-distributor  and  the  principal- 
processor  is  a  violation  of  the  regulation  only  where 
the  total  amount  returned  to  the  principal  exceeds 
the  maximum  price  established  by  the  regulation 
for  a  sale  by  the  principal  to  the  Government.  The 
agenc}^  fee  or  charge  may  not,  however,  exceed 
that  permitted  by  MPR  165.  An  agent  may 
thus  sell  poultry  to  the  Army  for  the  account 
of  his  prinicpal  and  return  to  his  principal  any 
amount  not  in  excess  of  that  at  which  the  princi- 
pal himself  could  have  sold  the  poultry  to  the 
Army.  This  in  effect  merely  results  in  the  prin- 
cipal sharing  part  of  his  maximum  selling  price 
with  another  who  performs  certain  functions  for 
him,  and  no  sale  at  over-ceiling  prices  is  involved." 
Now  that  we  understood  to  mean  that  the  North- 
west Poultry,  the  plaintiff  here,  could  enter  into 
agency  contracts  with  the  growers  of  turkeys  and, 
as  has  appeared  in  evidence,  I  believe,  we  pre- 
pared a  very  brief  agency  contract,  which  I  will  say 
to  your  Honor  I  submitted  to  the  OPA  attorney 
over  the  telephone  and  he  had  no  objection  to  it, 
and  I  think  I  submitted  it  again.  Anyhow,  it  was 
accepted,  and  the  result  has  been,  the  practical 
result  has  been  that  Mr.  Norton  has  entered  into 
agency  contracts  to  act  as  agent  for  the  growers  of 
turkeys  and  has  been  able  to  hold  his  business  be- 
cause of  [265]  that,  because  he  is  now  allowed  to 
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rebate  or   retiu'ii   to  tlie  grower   a   portion   of   Wu: 
processing"  charge  under  these  former   orders.   So 
710W,  as  far  as  these  orders  as  thus  modified  from 
the  main  office  are  concerned,  the  plaintiff  is  able  to 
carry  on,  but  there  still  remains  this  Amendment 
No.  1  to  G-3,  issued  October  11,  1944— that  is  the 
Plaintiff's    Exhibit   4   here — which    defines,    or   re- 
defines  a   wholesaler,   and   it   says,   ''A   wholesaler 
meaiis   any   j)erson   other  than   a    processing   plant 
which     possesses  all   of  the  following  characteris- 
tics."    Well,   that   puts   us   out  in   the   cold   right 
away,  because  we  have  a  processing  plant.    That  is 
the  main  ])art  of  our  business.     So  we  are  entirely 
precluded    from    acting    as    wholesaler,    and    your 
Honor  has  heard  the  testimony  here  of  what  that 
results  in.     It  cuts   off'  a   very  large   ])art   of  the 
plaintiff's  business  and  lesults  in  this  inconvenience 
of  the   comnumity   at   large   that  your  Hon.or  has 
heard  about. 

So  now  we  are  asking  the  Court,  on  the  grounds 
stated  in  our  complaint,  to  find  and  rule  that  these 
orders  are  all  invalid;  that  G-93  and  G-3  are  invalid, 
even  as  amended,  and  we  want  them  held  invalid 
because  of  what  we  know  is  in  preparation  here 
against  the  plaintiff  in  this  case.  There  is  beiuii: 
prepared  in  this  field  a  case  ng-ainst  Mr.  Norton 
and  his  cor|)oration  for  some  kind  of  ])enalty.  We 
could  have  cnlled  in  here  en.ough  ])eople  to  HI]  half 
of  this  courtroom,  I  think,  who  have  l)een  contacted 
by  these  people  in  the  field  [266]  for  the  purpose  of 
obtaining  evidence  of  violations  of  G-93  and  G-3, 
and  we  think  that  we  are  entitled  to  have  them  held 
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inviolate  and  thus  save  the  Northwest  from  the  con- 
sequences which  are  certainly  in  preparation  and  in 
the  offing. 

That  is  what  I  have  to  say  now  ahout  G-93  and 
G-3  as  modified  and  as  amended,  except  this  matter 
of  wholesaler.  Whatever  the  Court  may  do  about 
this  other  order  we  feel  very  strongly  that  the 
Court  should  at  least  hold  invalid  this  one  which 
deprives  the  plaintiff  of  being  a  wholesaler,  as  be- 
ing entirely  miwarranted  and  unreasonable;  and 
throughout  this  whole  case,  your  Honor,  of  course 
there  runs  the  undisputed  fact  that  a  certain  kind 
of  business  practice,  certain  methods  have  been 
followed  in  this  locality  for  years,  and  years,  and 
years  here,  and  the  statute,  of  course,  your  Honor 
knows,  says  the  business  practice  shall  not  be  dis- 
turbed. 

Now  of  coui'se  this  whole  thing  is  predicated  on 
the  Act  of  Congress  adopted  in  1942,  known  as  the 
Emergency  Price  Control  Act,  and  if  the  Court  v^ll 
bear  with  me  I  will  read  the  portion  of  that  pre- 
amble to  show  Avhat  that  Act  really  is  and  why  it 
Avas  adopted. 

"It  is  hereby  declared  to  be  in  the  interest  of  the 
national  defense  and  security,  and  necessary  to  the 
effective  prosecution  of  the  present  Avar,  and  the 
purposes  of  this  Act  are  to  stabilize  prices  and  to 
prevent  speculative,  unwarranted  and  abnormal  in- 
creases in  prices  and  rents,  to  eliminate  and  [267] 
prevent  profiteering,  hoarding,"  and  so  forth.  And 
Ave  propose  to  provide  price  schedules,  and  those 
schedules  are  all  maximum  price  schedules.    I  don't 
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think  it  needs  any  argument  to  satisfy  anyone  as 
to  the  intent  and  jnirpose  of  tliis  Aet.  It  was  to 
put  a  ceilino-  on  things,  to  establisli  a  maxinuini 
price  beyond  which  it  would  be  unlawful  to  go. 

Now  I  luive  read  this  Act.  and  counsel  here,  my 
associate  has  read  it.  and  so  have  others,  and  I 
can't  find  anytUine"  ""f  this  Act  tliat  in  any  way  au- 
thorizes such  an  order  as  G-93  fixing,  not  a  maxi- 
mum but  a  fixed  absolute  price.  ''This  you  must 
cbarge  the  grower  or  take  the  consequences,  no 
more  and  no  less."  S^o  on  that  point,  on  the  theory 
that  there  ))e  no  authority  for  the  issuance  of  such 
a  regulation,  we  refer  to  the  Act  itself.  Then  this 
other  point,  as  I  say.  that  i*uns  through  the  case, 
^'The  powers  granted  in  this  section",  that  is  about 
regulations. 

"First,  no  ])o\ver  conferred  by  this  section  shall 
be  construed  to  authorize  any  action  contrary  to 
the  provisions  and  purposes  of  Section  3.26." 

And  then.  "The  powers  granted  m  this  section 
shall  not  be  used  or  made  to  operate  to  compel 
changes  in  the  business  practices,  cost  practices  or 
methods  or  means  or  aids  to  distribution  established 
in  any  industry,  oi-  changes  in  established  rental 
practices  except  where  such  action  is  affirmatively 
found  by  the  Administrator  to  be  necessary  to  [2^^^] 
prevent  circun^vention  and  evasion  of  any  rental 
regulation,  order,  i^rice  schedule  or  requirement 
under  this  Act." 

So.  your  Honor,  that  is  the  case,  and  I  hope  T 
have  been  able  to  make  myself  understood  so  far  as 
I  understand  it. 
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The  Court:  What  is  the  advice  tliat  your  client 
is  actino-  under  now? 

Mr.  Skulason:  He  is  now  acting  under  that  tek^- 
tj^De.  He  is  now  acting  under  the  agency  arrange- 
ment. 

The  Court:  Why  doesn't  he  continue  to  act  un- 
der it? 

Mr.  Skulason:  So  far  as  processing  turkeys  is 
concerned.     But  now  the  grower  come  in  to  him. 

The  Court :  What  is  the  advice  that  you  said  you 
gave  him? 

Mr.  Skulason :  Oh,  yes.  That  came  from  this 
matter,  your  Honor,  of  what  he  should  do  when  he 
was  informed  that  he  must  not  act  as  wholesaler 
and  was  told  that  if  he  did  attempt  to  act  as  a 
wholesaler  that  he  w^ould  be  punished,  and  fined, 
and  so  on  and  so  forth;  and  they  used  the  word 
criminally ' '  then. 

The  Court :  How  did  he  sell  to  the  Army  and  the 
Navy  ? 

Mr.  Skulason :  Under  the  agency.  This  was  under 
the  agency  agreement  to  the  grower.  It  covers — 
this  letter  read  here  was  designed — and  there  are 
two  pages  of  it,  your  Honor — to  facilitate  the  sell- 
ing of  turkeys  to  the  Government. 

The  Court :    You  sent  me  a  copy.    I  have  it  here. 

Mr.  Skulason:    You  have  it  there? 

The  Court:    Yes. 

Mr.  Skulason:  And  so  he  can  operate  now. 
Suppose  he  had  no  other  business  at  all  with  any- 
body except  the  Government. 


N.W.  PouUnj  d-  Vairu  Prod.  Co.,  et  al.  307 

The  Court:  How  is  his  problem  with  civilians' 
supplies  different  than  his  problem  with  the  armed 
forces  i 

Afr.  Skulasoii:  <'ivijiau  })usiness?  He  hasn't 
any  civilian  business.  He  is  cut  off  from  it.  This 
teletype  relates  only  to  suppMng  the  Army. 

The  Court:  Yes.  We  understand  that.  In 
other  words,  if  the  teletype  was  not  limited  to  the 
supplies  to  the  Army  it  would  be  all  right? 

Mr.  Skulason:     It  is  limited. 

The  Court :  If  it  were  not  limited  to  supplies 
to  the  Army  it  would  be  all  right,  wouldn't  itf 

Mr.  Skulason:  Yes;  I  think  it  would.  I  thiiik 
it  would. 

The  Court :  Since  he  got  the  teletype  has  he  at- 
tempted to  get  an  extension  of  it  to  cover  the  ci%il- 
ian  problem? 

Mr.  Skulason:  Well,  shall  we  have  him  answer 
that,  your  Honor?  I  don't  know  just  what  he  has 
done. 

The  Court:  You  can  answer  it  and  back  it  up 
with  testimony  later. 

Mr.  Skulason:  Yes.  Will  you  pardon  me  a  mo- 
ment ? 

The  Court :     Yes. 

(Mr.     Skidason    here    conferred    with    Mr. 
Norton. ) 

Mr.  Skidason:  We  have  tried  that,  your  Honor. 
I  didn't  think  at  the  time  when  I  had  him  on  the 
stand  that  it  was  [270]  relevant,  perhaps,  but  I  will 
put  this  in  evidence  a  little  later.     On  the  theory 
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it  may  go  in  I  will  just  read  this,  since  yowT  Honor 
asked  about  it. 

This  is  dated  October  30th,  in  Washington,  and 
it  is  signed  by  K.  W.  Kerkey,  Chief  O.F.C.  District : 

"At  request  of  T.  G.  Stitts,  Government  Chair- 
man, 3^ou  are  personally  invited  to  attend  a  two- 
day" — it  is  addressed  to  Mr.  Norton — 'Ho  attend 
a  two-day  meeting  of  the  poultry  industry  Advisory 
Committee  beginning  November  10  at  ten  A.M.  in 
Room  3106  South  Agriculture  Building,  Washing- 
ton, D.C.,  to  discuss  ways  and  means  of  bringing 
about  a  better  procurement  rate  of  poultry  for 
armed  forces.  Attendance  limited  to  members  only. 
Please  advise  whether  or  not  you  will  attend." 

The  Court:  My  question  was,  has  he  made  an 
effort  to  extend  the  agency  arrangement  to  civilian 
transactions  ? 

Mr.  Skulason:  Yes,  as  a  wholesaler.  You  will 
recall  that  he  testified  that  he  contacted  one  of  the 
officials  here,  one  of  the  local  officials. 

The  Court :  Has  he  made  an  attempt  at  the  same 
source  that  gave  him  this  teletype?  You  mean  in 
Washington  ? 

Mr.  Skulason:     Yes. 

The  Court:     The  same  source  in  Washington? 

Mr.  Skulason:  Yes.  He  has  another  wire  dated 
November  6th — that  is  getting  close  to  modern  times 
■ — addressed  to  [271]  Marshall  R.  Biggs,  his  at- 
torney in  the  Colorado  Building,  Washington,  D.C. : 

'' Please  advise  if  any  provision  made  for  sales 
of  turkeys  to  civilian  trade  on   an  agency  agree- 
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inent  the  same  as  on  sales  to  the  Government.  Also 
advise  if  we  correct  in  continnin,^'  to  act  as  the 
glowers'  agent  on  our  Government  sales  now  that 
the  emhargo  is  lifted."  It  was  lifted  on  the  5th, 
was  if? 

Mr.  Norton:     The  end  of  the  5th. 

Mr.  Skulason:  "Stop.  The  date  of  our  case 
against  Chester  Bowles  will  he  set  today  as  the 
judge  advised  he  is  taking  jurisdiction."  Well, 
maybe  I  assumed  too  much  there.  "The  civilians 
in  Oregon  and  Washington  v^ll  not  have  any 
turke,ys  for  Thanksgiving  unless  G-93  and  G-3  are 
canceled  and  doubt  if  can  get  Court  decision  in  time 
for  Thanksgiving.  Personal  regards.  C.  W.  Nor- 
ton, President,  Northwest  Poultry  and  Dairy 
Products  Co." 

Mr.  Norton:  If  he  wants  to  know,  I  got  one 
today. 

Mr.  Skulason:  All  right.  I  am  assuming  these 
will  go  in  evidence.  That  is  the  reason  I  am  read- 
ing them  now.  I  intend  to  call  Mr.  Norton  to  have 
him  testify  to  his  efforts  to  get  away  from  this  non- 
wholesaler  civilian  business.  I  guess  you  had  bet- 
ter take  the  stand. 
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was  thereupon  recalled  as  a  witness  in  behalf  of 
the  plaintiff  in  Civil  Action  No.  2575,  and,  [272] 
having  heen  previously  sworn,  further  testified  as 
follows: 

Direct  Examination 
By  Mr.  Skulason: 

Q.  Ml'.  Norton,  have  you  been  making  some  ef- 
forts to  get  relief  as  regards  your  capacity  as  a 
wholesaler  in  connection  with  the  civilian  consump- 
tion of  turkeys? 

A.  At  the  meeting  in  Chicago,  in  the  early  part 
of  September,  when  Ernest  Eisenberg,  the  Chief 
Attorney  for  the  OPA,  and  Waldo  Haldeman,  the 
Chief  of  the  Dairy  and  Poultry  Branch  of  the  OPA 
in  Washington,  were  there.  They  had  three  dif- 
ferent meetings.  One  of  the  meetings  was  pertain- 
ing to  the  agency  meeting  with  the  growers — for 
the  growers  in  sales  to  the  Government.  We  also 
at  that  time  were  considering,  or  had  been  con- 
sidering being  permitted  to  pay  a  dividend  to  the 
growers  the  same  as  the  Cooperative  Association 
that  has  been  carried  on  from  that  date  until  now. 
I  talked  to  Washington  at  noon,  during  recess,  to 
our  attorney  in  Washington  and 

Q.  Let  me  show  you  this,  first.  What  is  that, 
Mr.  Norton? 

A.  That  is  a  wire  that  I  had  sent  back  to  Mr. 
Kerkey,  Chief  of  the  Office  of  Distribution,  War 
Food  Administration,  Washington,  D.C. 

Q.     He  is  in  charge,  you  say,  of  what? 
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A.  He  is  the  Chief  of  the  Offtee  of  Distribution, 
War  Food  Administration,  Washington,  I).C. 

Q.     What  is  the  date  of  that  wire?  [273] 

A.     October  31st. 

Q.     Read  it. 

A.  "Impossible  to  attend  Washington  meeting 
at  this  season  of  year.  Stop.  The  San  Francisco 
Regional  OPA  Office  issued  two  orders  that  has 
made  it  practically  impossible  to  secmre  turkeys  for 
the  armed  forces.  They  are  Regional  Order  G-93 
and  G-3.  Miss  Alice  Deppers  has  full  particulars. 
If  wish  any  information  from  this  territory  please 
advise.     Regards. ' ' 

Q.     Was  that  in  response  to  this? 

A.     The  wire  asking  me  to  come  to  Washington. 

Q.  Yes.  Then  have  you  sent  any  fui*ther 
wires  % 

A.     Excepting  to  our  attorney,  Marshal  Diggs. 

Mr.  Skulason:  Here  is  one  from  Marshall  R. 
Diggs.     May  I  offer  that  in  evidence,  your  Honor. 

The  Court :     It  is  admitted. 

(The  telegram  dated  October  31,  1944,  C.  W . 
Norton,  President,  to  K.  W.  Kerkey,  Chief  Of- 
fice of  District  WFA,  Washington,  D.C.,  so 
offered  and  received,  was  marked  Plaintiff's 
Exhibit  5.) 
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PLAINTIFF'S  EXHIBIT  No.  5 

(Western  Union  Telegram) 
NW2  L  G  Oct  31  1944  K  W  Kearkey  Chief  Office 
of  Dist  WFA  Washington  D  C 

Impossible  to  Attend  Washington  Meeting  at  This 
Season  of  Year  Stop  The  San  Francisco  Regional 
OPA  Office  Issued  Two  Orders  That  Has  Made  It 
Practically  Impossible  to  Secure  Turkeys  for  the 
Armed  Forces  They  are  Regional  Order  G-93  and 
G-3  Miss  Alice  Peppers  Has  Full  Particulars  If 
Wish  Any  Information  From  This  Territory 
Please  Advise  Regards 

C  W  NORTON, 

President  Northwest  Poultry 
and  Dairy  Products  Co. 
OK  RNW2  WUAG..  Thank  U..  (930  AM). 


The  Witness:  In  talking  with  the  attorney  at 
noon  today 

Mr.  Skulason:  Let's  identify  that  first.  What 
is  that? 

A.  That  is  our  wire  to  Marshall  R.  Diggs,  Colo- 
rado Building,  Washington,  B.C. 

Q.     Read  that  for  us,  please.  [274] 

A.  However,  the  one  I  just  read  was  from  me 
to  Mr.  Kerkey. 

"Please  advise  if  any  provision  made  for  sales 
of  turkeys  to  civilian  trade  on  an  agency  agree- 
ment  the   same   as   on   sales   to   the   Government. 
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Also  advise  if  we  correct  in  continiiirii^  to  act  as 
the  growers'  agent  on  our  Govei'nment  sales  now 
that  the  embargo  is  lifted.  Stop.  The  date  of  our 
case  against  Chester  Bowles  will  be  set  today  as  the 
judge  advised  he  is  taking  jurisdictioTi.  The  civil- 
ians in  Oregon  and  Washington  will  not  have  any 
turkeys  for  Thanksgiving  unless  G-93  and  G-3  are 
canceled  and  doubt  if  can  get  Court  decision  in 
time  for  Thanksgiving.  Personal  regards." 
Mr.  Skulason:  I  offer  that  in  evidence. 
The  Court :     It  is  admitted. 

(The  telegram  dated  November  6,  1944,  C. 
W.  Norton,  President,  to  Marshall  R.  Diggs, 
Colorado  Building,  Washington,  D.C.,  so  offered 
and  received,  was  marked  Plaintiff's  Exhi- 
bit 6.) 

PLAINTIFF'S  EXHIBIT  No.  6 

(Western  Union  Telegram) 
NWI  L  G  Nov  6  1944  Marshall  R  Diggs  Colorado 
Bldg  Washington  D  C 

Please  Advise  If  Any  Provision  Made  For  Sales 
Of  Turkeys  To  Civilian  Trade  On  An  Agency 
Agreement  The  Same  As  On  Sales  To  The  Govern- 
ment Also  Advise  If  We  Correct  In  Continuing  To 
Act  As  The  Growers  Agent  On  Our  Government 
Sales  Now  That  The  Embargo  Is  Lifted  Stop  The 
Date  Of  Our  Case  Against  Chester  Bowles  Will  Be 
Set  Today  As  The  Judge  Advised  He  Is  Taking 
Jurisdiction  The  Civilians  In  Oregon  And  Wash- 
ington A¥ill  Not  Have  Any  Turkeys  For  Thanks- 
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giving  Unless  G-93  And  G-3  Are  Cancelled  And 
Doubt  If  Can  Get   Court  Decision  In  Time  For 
Thanksgiving  Personal  Regards 
C  W  NORTON, 

President  Northwest  Poultry 
And  Dairy  Products  Co.. 
RNWl  WUAG..  Thank  U..  ( 1004AM). T 


Mr.  Skulason :     Show  him  this,  please. 
A.     This  one  here  is  from  K.  W.  Kerkey,  Chief 
Office  of  Distribution,  War  Food  Administration. 
Q.    What  is  the  date? 
A.     That  is  dated  October  30th. 
Q.     Will  you  read  that  ? 

A.  "At  request  of  T.  G.  Stitts,  Government 
Chairman,  you  are  [275]  personally  invited  to  at- 
tend a  two-day  meeting  of  the  Poultry  Industry 
Advisory  Committee  beginning  November  10  at 
ten  A.M.  in  Room  3106,  South  Agriculture  Build- 
ing, Washington,  D.C.,  to  discuss  ways  and  means 
of  bringing  about  a  better  procurement  rate  of 
poultry  for  armed  forces.  Attendance  limited  to 
members  only.  Please  advise  whether  or  not  you 
will  attend." 

Mr.  Skulason :     I  offer  that  in  evidence. 
The  Court:     It  is  admitted. 

(The  telegram  dated  A¥ashington,  D.C.,  Oc- 
tober 30,  1944,  K.  W.  Kerkey,  Chief,  etc.,  to 
C.  W.  Norton,  Northwest  Poultry  and  Dairy 
Products  Co.,  so  offered  and  received,  was 
marked  Plaintiff's  Exhibit  7.) 
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PLAINTIFF'S  EXHIJilT  No.  7 

(Western  Union  Telegram) 
WIT   AI)202  68/67  Govt— WUX  Washington   DC 
Oct  30  434P  1944  Rai)id  C  W  Norton  Northwest 
Poultry    And    Dairy    Products    Co— 232    Oak    St 
Southeast 

— At  Request  Of  T  G  Stitts  Government  Chairman 
You  Are  Personally  Invited  To  Attend  A  Two- 
Day  Meeting-  Of  The  Poultry  Industry  Advisory 
Committee  Beginning  November  10  At  10  AM  In 
Room  3106  South  Agriculture  Building  Washing- 
ton DC  To  Discuss  Ways  And  Means  Of  Bringing 
About  A  Better  Procurement  Rate  Of  Poultry  For 
Armed  Forces  Attendance  Limited  To  Members 
Only  Please  Advise  Whether  Or  Not  You  Will 
^  ttend — 

K  W  KERKEY, 

Chief  OFC  Dist. 

T  G  STITTS, 

10  10AM  3106  DC.  152P.. 


Mr.  Skulason:  You  answered  that  with  the 
other  wire  offered  in  evidence  ? 

A.    Yes,  I  did. 

Q.     And  said  you  could  not  attend? 

A.     Could  not  attend. 

Q.  Now  have  you  made  any  other  efforts?  Is 
there  anything  else  as  to  this  item  that  you  can 
notify  us  on,  Mr.  Norton? 
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A.  We  have  been  working  on  this  order  since 
May  8th,  practically  entirely  between  Washington, 
D.C.,  and  here.  We  started  in  with  the  office  at 
San  Francisco  and  there  was  absolutely  no  chance 
of  getting  any  adjustment  from  there,  so  we  started 
in  at  the  other  end  of  the  line,  at  Washington,  D.C. 
[276] 

Q.  Have  you  told  us  now  all  that  you  have  in 
mind  concerning  this? 

The  Court:  He  made  a  remark  when  he  was  on 
the  stand  before,  that  he  thought  the  thing  could 
be  considered  together.  What  do  you  mean  by 
that — interpreted  together  ? 

Mr.  Skulason:     Of  what,  if  Your  Honor  please? 

The  Court:  When  he  was  on  the  stand  before 
he  made  some  remark  about  orders  being  considered 
together,  read  together,  interpreted  together. 

The  Witness:  That  was  in  regards  to  0-93  and 
0-3.  We  were  called  to  the — I  believe  this  is  what 
you  have  reference  to — we  were  called  to  the  OPA 
office,  all  the  wholesalers,  and  at  that  time  we  were 
presented  with  this  Order  0-93,  or  0-3,  and  were 
given  to  understand  that  those  two  orders  were  con- 
sidered as  one;  that  if  we  were  forced  to  abide  by 
0-3,  certainly  we  would  be  forced  to  abide  by  G-93 ; 
that  if  they  took  a  cent  and  a  half  away  from  us 
on  one  hand  we  would  have  to  take  it  av/ay  from 
the  growers  on  the  other  hand,  which  would  be,  in 
effect,  putting  the  two  orders  together. 

Q.     Where  was  this  meeting  held? 

A.     At  the  OPA  office  in  the  Bedell  Building. 
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Q.     In  Portland?  A.     In  Portland. 

Q.     Wlio  were  jjresent,  representing  the  OP  A  ? 

A.  Miss  Coofjer  was  there,  and  Mr.  McCargai*, 
and  I  believe  all  [277]  the  dealers  in  the  City  of 
Portland  and  some  growers. 

Q.     Who  called  that  meeting? 

A.     The  OPA. 

Q.  And  that  was  the  result — you  were  informed 
they  would  be  considered  together  ? 

A.     That  is  right. 

Q.     And  enforced  together? 

A.     That  is  right. 

Q.     Then  is  there  any  other  point  ? 

The  Court:  What  application  does  that  have  to 
what  we  are  discussing? 

Mr.  Skulason:  You  mean  what  practical  appli- 
cation ? 

The  Court:     Yes. 

Mr.  Skulason:  Q.  Now  what  is  the  practical 
effect  of  that  on  your  business,  Mr.  Norton? 

A.  The  practical  eff'ect,  your  Honor,  is  that  if 
the  OPA,  under  G-93,  says  that  we  should  charge 
the  growers  so  much  for  the  processing  of  turkeys, 
and  that  is  all  we  are  to  get,  they  take  away  the 
wholesaler's  markup,  so  that  we  have  to  abide  by 
the  G-93  order  in  order  to  break  even  at  all.  The 
way  it  is  now  being  allowed,  to  act  as  a  wholesaler, 
we  are  permitted  a  one-and-a-half-cent  markup  on 
sales  to  restaurants,  meat  markets,  steamships,  and 
so  forth.  If  that  one-and-a-half-cent  markup  is 
taken  away  from  us,  then  we  would  have  to  take  it 
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away   from   the   growers,   which   would,   in   effect, 
mean  that  we  [278]  would  have  to  abide  by  G-93, 
which  is  taking  more  away  from  the  growers  than 
should  be  taken. 

Q.     Who  takes  the  least,  then  ? 

A.  The  growers  take  the  least.  It  does  not  af- 
fect the  selling  business  of  turkeys  to  the  Govern- 
ment, or  the  consuming  public  one-hundredth  of 
one  per  cent.  I  believe,  in  answering  this  other 
question,  I  started  to  say  that  I  talked  to  the  at- 
torney in  Washington  today,  and  at  this  meeting 
tomorrow  they  will  try  and  work  out  some  solution 
which  will  have  the  effect  of  letting  us  act  as  an 
agent  for  the  civilian  trade,  but  there  is  nothing 
sure  about  it  and  I  doubt  very  much  if  anything 
can  come  out  of  that  in  time  for  Thanksgiving.  I 
am  sorry  I  wasn't  able  to  attend. 

The  Court:     Any  questions'?     That  is  all. 
(Witness  excused.) 

Mr.  Wetherall:  We  move  to  strike  all  the  testi- 
mony of  the  witness  and  all  the  documentary  evi- 
dence identified  by  the  witness,  on  the  grounds  and 
for  the  reasons  previously  stated  in  similar  mo- 
tions. 

The  Court:  I  don't  know  that  there  is  any  need 
for  me  continually  working  on  these  motions.  I 
understand  you  are  protecting  the  record.  A¥ell, 
the  only  solution  I  have  is,  I  don't  think  I  am  any 
more  confused  about  this  than  everybody  is  who 
has  anything  to  do  with  it,  OP  A  included.     Now 
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do  you  make  any  [279]  claim  of  takin<?  those  reg- 
ulations en  masse?  There  is  a  construction  of 
them  that  can  be  claimed,  taking  them  all  together, 
different  from  the  one  that  is  being  impressed  on 
them. 

Mr.  Skulason:  I  don't  think  so,  your  Honor. 
We  can't  see  any  other  possible  construction  than 
what  I  have  been  trying  to  explain  to  your  Honor, 
and  there  is  no  attempt  made  apparently  to  relieve 
the  situation.  You  understand  now  what  the  civil- 
ian sui)ply  situation  is  here,  and  I  don't  see  any 
remedy  for  it,  except  the  annulment  of  the  orders. 

Mr.  Wetherall:  Your  Honor,  I  might  say  that 
by  acquiescing  in  coimsel's  argument  we  are  by  no 
means  agreeing  with  what  he  has  said. 

The  Court:  You  don't  make  me  feel  very  good 
by  saying  that,  to  have  me  sit  here  and  have  me  be 
dei:>rived,  at  two  or  three  successive  hearings,  of 
having  the  benefit  of  your  discussions  and  the  em- 
phasis of  your  position,  just  for  the  purpose  of 
making  your  record.  That  does  not  make  me  feel 
very  good  at  all.  You  could  just  as  well,  so  far 
as  trying  the  OPA  stuff  that  has  been  given  to  me 
in  this  case,  you  had  just  as  well  not  be  here.  You 
stated  on  the  record  3"ou  wanted  to  dismiss,  and  you 
wanted  your  position  made  clear.  You  stated  your 
position  as  to  that  and  that  is  perfectly  plain. 
Then  you  withdrew  from  the  case  altogether  be- 
cause you  didn't  want  to,  I  take  it,  prejudice  your 
position  as  to  that.  That  is  all  perfectly  plam. 
Of  course  you  don't  [280]  acquiesce  in  it,  and  your 
position  is  that  I  have  no  right  to  act  at  all,  and 
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maybe  you  are  right.  I  haven't  said  yet  that  I 
have.  But  in  a  technical,  involved,  complicated, 
inconsistent  matter  like  this,  when  San  Francisco, 
Portland  and  Washington  are  acting,  and  are  after 
a  community  of  500,000  people,  I  certainly  feel  that 
if  counsel  do  participate  in  a  hearing  I  am  entitled 
to  the  benefit  of  an  explanation  of  the  position  of 
the  Government  agencies.  I  haven't  had  it  at  all, 
and  I  don't  think  it  would  prejudice  your  basic 
claim  that  I  have  no  jurisdiction  to  act.  I  am  up 
to  it  now,  that  I  have  to  take  al]  of  this  matter  and 
I  have  got  the  position  of  the  other  side  but  their 
position  is  a  personal  position.  I  have  to  take  all 
of  this  matter  now  and  take  it  off  by  myself  and  see 
if  I  can  figure  out  what  the  Government  was  trying 
to  do  in  saying  that  a  man  who  has  always  been 
a  wholesaler  and  been  deemed  in  the  world  of  busi- 
ness affairs  as  a  wholesaler,  is  not  now  a  whole- 
saler, and  I  would  have  welcomed — it  is  too  late  in 
the  case  now  to  be  of  any  help — I  would  have  wel- 
comed some  explanation  of  how  anybody  ap- 
proaches a  practical  problem  like  this,  of  changing 
the  category  of  people  in  the  business  world  and 
what  justification  there  is  for  doing  that,  other 
than  somebody's  fight — just  somebody's  idea  that 
is  a  good  thing  to  do. 

So  the  record  is  perfectly  clear.  Your  position 
on  that  side  of  the  table  is  that  I  have  no  jurisdic- 
tion whatever  [281]  to  act.  Maybe  I  haven't,  but 
there  are  lots  of  cases  where  jurisdictional  objec- 
tions are  entertained,  but,  nevertheless,  we  feel  that 
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we  have  to  give  the  merits,  in  whole  or  in  part,  be- 
fore we  are  prepared  to  feel  confident  to  pass  on 
the  jurisdictional  question.  That  is  not  an  unusual 
situation. 

Mr.  Wetherall :  I  might  add,  your  Honor,  that 
of  course  the  validity,  it  occurs  to  me,  inevitably 
w^ould  draw  us  into  complex  questions  of  law  and 
fact,  and  our  participation  in  that  issue  would  have 
required  the  calling  of  numerous  witnesses  on  our 
])art  to  discuss  the  economic  background  of  these 
orders  and  explain  how  they  relate  to  the  trade — 
in  a  word,  to  explain  just  how  the  orders  operate, 
and  why  they  were  issued  in  their  j)resent  form. 
That  would  have  been  necessary  in  order  to  present 
a  complete  and  fair  case  to  the  Court,  and  it  seems 
to  me  that  the  trial  here,  if  I  may  say  so,  demon- 
strates the  wisdom  of  Congress  in  indicating  Sec- 
tion 204  (d)  and  thereby  channeling  into  a  special 
court,  namely,  the  Emergency  Court  of  Appeals, 
the  exclusive  jurisdiction  to  try  questions  of  this 
nature.  Such  questions  of  course  are  difficult  ques- 
tions to  handle,  and  it  seems  to  me  that  that  is 
further  argument  in  support  of  our  position  on  that 
point. 

The  Court :  In  the  early  stage  of  OPA  a  perfect 
turmoil  existed  in  this  community  about  the  scrap 
iron  situation.  Nobody  here  claimed  to  understand 
the  regulations  that  had  been  put  oiit,  and  certainly 
the  trade  didn't.  A  woman  came  [282]  up  here 
from  San  Francisco,  who  was  the  author  of  the 
amendment  evidently.  I  spent  a  couple  of  days 
with  her  right  out  there  at  the  table  where  you  are 
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seated,  and  as  a  result  things  that  were  new  and 
strange  and  complex  were  straightened  out  and  a 
whole  series  of  cases  that  had  been  filed  here  had 
a  very  eminent  result,  and  I  am  unable  to  under- 
stand why,  in  a  matter  so  important  as  this  to  so 
many  people,  the  same  explanations  could  not  have 
been  offered.  That  is  just  because  it  would  be  dif- 
ficult to  explain  the  OPA's  reasons  and  its  position. 
Difficulty  never  excuses  any  of  us  from  discharging 
public  duties.  I  find  it  difficult  to  step  from  a 
boom  maker's  case  into  a  turkey  case  or  into  a 
Jehovah's  Witness  case,  and  I  find  myself  quite 
tired  mentally  and  physically  at  times,  but  that  is 
what  I  am  paid  for  and  I  don't  think  that  anything 
so  important  to  the  public  interest,  and  that  affects 
the  public  interest  as  this  does,  should  be  kept  a 
mystery  at  all. 

Now  you  were  making  an  argument  this  moT'ning 
in  the  brief  time  you  did  speak,  Mr.  AVetherall, 
that  in  Chicago  in  that  situation  there  somebody 
found,  and  endeavored  to  enforce  the  finding,  that 
a  person  had  a  certain  status — I  forget  what  it  was ; 
I  think  it  was  that  he  was  the  owner  of  10  per  cent 
or  more  of  the  stock,  or  something  like  that ;  that 
that  would  be  a  question  which  would  be  considered 
in  the  courts,  but  that  would  not  be  an  attack  on  the 
validity  of  [283]  the  regulation.  Now  I  wonder 
if  to  deny  a  man  a  classification  as  a  wholesaler 
when,  in  fact,  he  has  been  a  wholesaler,  the  same 
logic  would  apply  to  that. 

Mr.  Wetherall:  It  seems  to  me,  your  Honor,  the 
distinction  there  is,  the  plaintiff  in  this  case  is  not 


N.W.  Poultry  d  IJairij  Prod.  Co.,  ct  al.  323 

contending-  that  undei*  the  facts  of  his  operation  he 
qualifies  as  a  wholesaler  within  the  definition  of  the 
]*egulation.  He  is  questioning  that  definition.  He 
is  attacking  the  validity  of  that  definition.  As  I 
iniderstand  the  case,  he  is  not  asserting  that  as  a 
factual  matter  he  qualifies  as  a  wholesaler  within 
the  definition  of  Regional  Order  G-3. 

Now  it  should  be  pointed  out  also  that  in  the 
Illinois  Packing  case  we  were  concerned  with  a 
question  of  subsidy,  w^hich  question  is  specifically 
mentioned  in  Section  2  (m)  as  being  a  matter  as 
to  which  a  Court  may  entertain  jurisdiction  undei* 
the  limitations  imposed  by  the  section.  In  this 
case,  however,  we  do  not  have  a  matter  which,  ac- 
cording to  its  very  nature,  would  come  within  the 
scope  of  Section  2  (m),  inasmuch  as  here  we  are 
dealing  with  a  price  regulation.  AVe  are  not  deal- 
ing with  a  subsidy  matter,  the  Government  con- 
tract, or  with  any  question  of  allocation  or  quota. 
There  is  that  further  distinction  to  be  made. 

The  Court:  Do  you  care  to  speak  on  the  point 
that  has  been  emphasized  here,  and  was  emj^hasized 
at  the  prior  hearing,  that  this  price,  in  fact,  is  not 
a  ceiling  price;  that  it  was  a  [284]  minimum  sales 
and  maximum  price ;  it  was  a  fixed  price,  but  not  of 
the  sort  authorized  by  the  Act? 

Mr.  Wetherall:  I  should  like  to  say  this  in  that 
regard,  your  Honor:  It  is  not  exact  to  say  that 
the  maximum  price,  2.8  cents  a  pound  and  3.8  cents 
a  pound,  depending  on  whether  or  not  the  turkeys 
are  boxed — that  those  maximum  prices  as  pre- 
scribed in  Order  G-93  are  also  mininuim  prices. 
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The  iiiteri)retation  which  was  issued  by  the  Re- 
gional Office  under  G-93  and  upon  which  the  Dis- 
trict Office  interx)retation  referred  to  by  counsel 
was  based,  in  effect  provides  that  the  maximum 
price  is  a  minimum  price  only  in  the  situation 
where  the  processor  actually  buys  the  turkeys  which 
he  processes.  In  situations  where  the  processor 
performs  strictly  a  custom  processing,  that  is  to  say 
in  situations  where  the  processor  i)rocesses  the 
birds,  then  the  Grower  takes  them  back  and  dis- 
poses of  them  as  he  sees  fit,  there  is  no  restriction 
whatsoever  as  a  matter  of  minimum  charge  which 
the  Processor  can  make  for  rendering  that  service. 
That  is  to  say,  in  a  strictly  custom  processing  op- 
eration where  the  grower  retains  title  to  the  birds 
and  the  processor  is  performing  a  service  only  there 
is  no  limitati(m.  The  processor  can  render  that 
service  for  the  charge,  if  he  sees  fit.  He  can 
charge  2.8  or  anything  less  than  2.8.  The  limita- 
tion, or,  rather,  shall  we  say  the  floor  on  his  proces- 
sing charge  comes  into  play  only  where,  after 
processing  turkeys,  he  buys  them  from  the  grower 
[285]  and  in  that  situation  if  the  processor  charges 
the  grower  a  price  less  than  the  maximum  price 
prescribed  in  Order  G-93,  and  at  the  same  time 
buys  the  dressed  turkeys  at  the  ceiling  price  under 
R.M.P.R.  269,  in  effect  it  is  our  position,  as  has 
been  stated  in  the  inter] )i-etation,  that  thnt  con- 
stitutes an  evasion  of  R.M.P.R.  269,  which  is  the 
poultry  price  regulation,  inasmuch  as  it  constitutes 
an  overpayment  to  the  grower  in  the  i)ui'chase  by 
the  purchaser  of  the  processed  turkeys. 
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Now  that  position  is  very  clearly  stated  in  the 
interpretation,  is  well  supported  by  analogies  which 
ma}^  be  taken  in  otliei*  fields  of  i)rice  control,  aTul 
is  likewise  sound  in  policy  inasmuch  as  it  was 
necessary  to  take  that  position  in  order  to  prevent 
evasions,  not  in  regard  to  the  service  charge  itself 
but  in  regard  to  the  purchase  of  dressed  turkeys 
by  the  processor,  because  in  rendering  the  process- 
ing service  at  the  price  less  than  the  maximum 
price  in  the  service  order  G-93,  the  same  time  pay- 
ing the  ceiling  jjrice  for  the  dressed  turkeys,  the 
processor  is  in  effect  paying  the  grower  more  for 
the  dressed  turkeys  than  the  ceiling  prescribed  in 
the  price  regulation  R.M.P.R.  269  governing  the 
sale  of  the  dressed  turkeys. 

Now  as  I  say,  there  is  no  requirement  that  the 
purchaser  charge  the  full  ceiling  price  on  his 
processing  service  where  he  does  not  buy  the 
dressed  turkeys  from  the  grower.  In  that  sense, 
your  Honor,  it  is  not  correct  to  say  [286]  that  the 
maximum  prices  in  Regional  Order  G-93  are  also 
minimum  prices.  They  become  minimum  priced, 
shall  we  say,  as  a  matter  of  terminology  only  inso- 
far as  we  are  concerned  with  the  situation  where 
the  processor  buys  dressed  turkeys  from  the 
grower  and  by  charging  less  than  the  maximum 
price  for  the  service  is  in  effect  returning  to  the 
grower  an  over-ceiling  paj-ment  in  the  purchase  of 
the  dressed  turkeys. 

The  Court:  I  would  like  to. hear  you,  if  you  are 
willing  to  speak  on  it,  which  I  hope  you  are,  en- 
tirely without  prejudice  to  your  basic  position  that 
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I  am  entirely  without  jurisdiction  in  the  case.  I 
can  say  that  and  mean  it  just  the  way  I  said  it.  I 
w^elcome  very  much  this  discussion  I  am  having- 
with  you.  How  can  these  regulations  be  applied 
one  way  in  order  that  the  men  in  the  armed  serv- 
ices can  get  turkeys  and  they  can  be  applied  in  an- 
other way  as  to  the  civilian  population? 

Mr.  Wetherall:  Your  Honor,  I  think  there  has 
been  some  confusion  in  connection  with  marketing 
of  turkeys.  There  was  a  War  Food  order,  I  be- 
lieve No.  96 — isn't  that  correct,  Mr.  Skulason? 

Mr.  Skulason:     I  don't  know. 

Mr.  Wetherall:  A  War  Food  Order,  I  think  it 
is  96,  which  until  12:01  A.M.  last  Saturday,  No- 
vember 5,  placed  an  absolutely  100  per  cent  em- 
bargo on  the  sale  of  any  turkeys  to  the  civilian 
market.  Now  the  purpose  of  that  order  was  simply 
to  permit  the  Government  Procurement  Agencies 
to  acquire  a  sufficient  [287]  supply  of  turkeys  so 
that  our  armed  forces  could  have  their  Thanksgiv- 
ing dinners.  Throughout  the  duration  of  that 
order  it  was  illegal  for  anyone,  be  he  a  j^rocessor 
or  a  wholesaler,  to  sell  turkeys  on  the  civilian 
market  unless  those  turkeys  had  been  inspected  by 
the  Army  and  rejected — for  some  reason  rejected. 

The  Court:  Yes.  We  have  had  that  heretofore. 
I   understand  that. 

Mr.  AYetherall :  Rejected  as  not  meeting  the 
Army  requirements.  Therefore  the  question  of 
supply  to  the  civilian  market  is  wholly  ineifective. 

The  Court :     At  that  time  % 
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Mr.  Wetlierall:     By  the  Price  Regulation. 

The  Court :     At  that  time,  yes. 

Mr.  Wetherall :  That  is  correct.  Now  as  to 
what  has  occurred  since  the  embargo  was  lifted  last 
Saturday,  I  will  be  very  frank  to  say  I  am  not  in- 
formed. 1  was  led  to  believe  that  uf)on  the  ter- 
mination of  the  War  Food  Order  the  Government 
would  continue  to  take  whatever  turkeys  it  needed 
to  fulfill  its  requirements,  which  I  believe  were 
about  60,000,000  pounds.  The  Government  would 
do  it  on  a  contract  ba.sis,  would  go  in  and  make 
contracts  for  acquiring  whatever  turkeys  it  needed, 
and  I  am  not  sure  as  to  this  but  there  was  some 
discussion  as  to  whether  the  turkeys  should  first  be 
offered  to  the  Procurement  Agency  in  order  that 
they  might  decide  whether  or  not  to  take  them 
before  [288]  they  were  turned  into  civilian  chan- 
nels. As  I  say,  1  am  more  or  less  speculating  as 
to  what  the  situation  is  now,  since  the  embargo  v\'as 
lifted  last  Saturday. 

However,  I  do  think  it  is  important  to  bear  in 
mind  that  there  is  a  distinction  between  the  supi)ly 
situation;  there  is  a  distinction  between  that  and 
the  price  situation  and  the  Office  of  Price  Adminis- 
tration, of  course,  is  not  responsible  for  any  situa- 
tion which  may  be  created  by  the  War  Food  Em- 
bargo, or  set  aside,  whether 

The  Court:  Now  listen  here,  Mr.  Wetherall,  I 
am  reading  from  this  teletype,  which  authorized  the 
agency  arrangement  of  it: 

"After  \QY\  careful  consideration  of  all  aspects 
of  the  problem  involved  in  this  ruling '^ — this  is 
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going  back  to  the  first  paragraph,  which  I  am  not 
reading — "which  has  been  re-examined  because  of 
Army  difficulties  in  obtaining  its  poultry  require- 
ments"— now  if  the  same  regulations  that  we  are 
dealing  with  here  now  would  not  work  as  a  practi- 
cal matter,  so  that  the  Army  and  Navy  might  get 
their  requirements  and  a  modification  of  them  was 
necessary  with  this  Agency  Arrangement  to  make 
them  work,  and  as  a  result  of  that  modification  the 
Army  did  get  its  requirements,  why  aren't  the  civil- 
ian population  entitled  to  the  same  treatment? 

Mr.  Wetherall:  I  think  I  can  explain  that,  your 
Honor,  in  this  fashion:  The  interpretation  of 
October  3rd,  1944,  [289]  which  you  have  just  re- 
ferred to,  and  which  emanated  from  the  National 
Office  of  the  OPA,  states,  as  you  have  pointed  out, 
that  in  order  to  facilitate  the  acquisition  of  turkeys 
by  the  Army  it  was  thought  necessary  to  permit 
the  processor  to  establish  an  agency  relationship 
with  the  grower  whereunder  he  w^ould  be  in  a  posi- 
tion to  return  to  the  grower  full  ceiling  price  which 
he  might  obtain  upon  sale  of  the  turkeys  to  the 
Government,  which  price  of  course  would  include 
a  one-cent  selling  addition  which  is  allowed  on  all 
Government  sales. 

Now  I  take  it  that  this  is  what  that  order  has  in 
mind,  or  that  interpretation  has  in  mind.  It  is 
possible — as  I  say,  I  am  simply  giving  you  my  own 
opinion  of  the  matter — it  is  possible  that  unless  the 
growers  were  able  to  obtain  any  addition  to  the 
ordinary  celing  price  on  the  dressed  turkeys  of  one 
cent  per  pound  selling  addition,  which  would  be  al- 
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lowed  on  sales  to  the  Government,  it  is  ])().s:-;ible 
tliey  would  liave  been  inclined  to  withhold  their 
turkeys  from  the  market  until  sueh  time  as  they 
felt,  or,  rather,  until  perha])s  the  Government  Em- 
bargo would  have  been  lifted.  That  may  be  wdiat 
is  in  the  back  of  their  mind  so  far  as  the  price  in- 
tepretation  is  concerned,  and  it  possibly  was  felt 
by  the  National  Office  in  issuing  that  interpretation 
that  by  permitting  a  processor  to  set  himself  up  as 
an  agent  for  the  grower  in  marketing  the  turkeys 
for  the  grower  to  the  Government,  uj)on  which  of 
course  the  full  amount  of  the  ceiling-  price  could 
be  [290]  returned  to  the  growei*,  inasmuch  as  the 
processor  would  be  merely  a  channel  for  passing 
that  price  back  to  the  grower — by  permitting  that 
to  be  done,  possibly  the  movement  of  turkeys  to  the 
market  would  have  been  stimulated  to  such  an 
extent  that  the  Army  would  more  quickly  obtain 
its  quota. 

The  Court:  Well,  this  teletype  came  about  as  a 
result  of  this  lawsuit  that  you  are  in  right  here 
now. 

Mr.  Skulason :     That  is  right. 

The  Court:  This  lawsuit  was  brought  on  8e])- 
tember  29th,  and  the  first  hearing  on  it  before  me 
was  on  I  don't  know  what  day.  The  testimony  was 
all  to  the  effect  that  because  of  these  same  regula- 
tions we  are  talking  about  now,  despite  the  fact 
that  an  embargo  was  on  all  turkeys  in  favor  (^f  the 
armed  services  they  were  not  going  to  get  them 
because  of  the  unworkability  of  these  regulatioiis, 
and  so  I  received  decisions  on  all  questions,  includ- 
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ing  the  jurisdictional  question,  because,  for  one  rea- 
son, it  had  been  testified  to  before  me  that  this  tele- 
type had  just  come  through,  or  its  substance — some- 
thing or  other  was  said  about  this  coming  through 
— to  take  care  of  the  situation  we  were  dealing  with 
then  as  a  practical  matter,  and  then  a  few  days 
later  when  it  did  come  through,  why,  Mr.  Skulason 
sent  me  a  copy  of  it,  saying  that  the  i)lantiff  and 
others  were  going  ahead  under  it.  Now,  I  repeat, 
the  case  comes  up  now  for  a  further  hearing  and 
the  plaintiff  makes  a  showing  that  under  the  same 
regulations  that  we  were  [291]  dealing  with  before 
the  civilian  demand  would  be  supplied,  and  for  the 
same  reasons,  that  is;  and  so  my  question  now  is, 
Y/hy,  if  it  was  necessary  and  fair  to  relax  the  regu- 
lations in  order  to  take  care  of  the  armed  forces' 
needs,  why  the  civilian  population  are  not  entitled 
to  the  same  consideration,  the  plaintiff's  interest 
aside "? 

Mr.  Wetherall:  As  I  understand  plaintiff's  posi- 
tion in  that  matter  it  is  this:  That  the  civilian 
market  will  not  be  supplied,  so  far  as  we  are  con- 
cerned, because,  unless  w^e  are  able  to  take  the  cent 
and  a  half  markup  allowed  to  wholesalers,  we  can- 
not operate,  and  for  that  reason 

The  Court:  The  plaintiff's  position  is,  unless  I 
am  misstating  it,  that  if  this  word  "Army"  were 
not  in  the  telegram,  and  if  this  last  sentence  were 
not  here,  "Nor  does  this  interpretation  permit  the 
sharing  or  splitting  of  any  part  of  a  sale  price  or 
permitted    decrease    in    other    instances,"    which 
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means  other  tlian  armed  forces — if  those  words 
were  not  in  that  telegram  he  would  be  doing  busi- 
ness with  the  civilian;  is  that  right  or  not? 

Mr.  Skulason :     Yes.     I  think  so,  your  Honor. 

The  Court :  Yes.  So  now  I  repeat  my  question, 
why,  if  this  agency  arrangement  was  deemed  neces- 
sary by  the  OPA  in  Washington  in  order  for  the 
soldiers  and  sailors  to  get  turkeys,  why  aren't  the 
civilian  poi)ulation,  the  plaintiff's  interest  aside — 
I  am  talking  about  a  whole  lot  of  people  outside  of 
this  courtroom  [292]  now,  men,  women  and  chil- 
dren— why  aren't  they  entitled  to  the  same  con- 
sideration ? 

Mr.  Wetherall:  Well,  the  only  answer  I  can 
give  as  to  that  is  this:  It  often  happens  that  a 
seller  who  is  not  satisfied  with  his  price  will  with- 
hold his  commodity  from  the  market,  in  the  hope 
that  he  will  ultimately  be  granted  a  higher  price. 
As  to  that  we  aie  more  or  less  impotent.  Now  I 
cannot  say  how  the  agency  relationship  would  have 
any  bearing  on  the  supply  of  turkeys  sold  in  the 
civilian  market,  unless  for  some  reason  or  other 
a  grower  takes  the  position  that  he  will  not  sell 
these  turkeys  to  a  processor  unless  the  processor 
is  in  a  position,  under  the  Regulation,  to  serve  as 
an  agent  for  the  grower — I  am  using  a  conflict  in 
language  there — that  he  will  not  market  his  turkeys 
rather  than  sell  them. 

The  Court:  Well,  the  case  made  before  me  is 
that  if  this  applied  to  the  civilian  situation,  as  it 
did  apply  to  the  Army,  that  the  same  result  would 
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follow  and  this  blockade  would  be  eliminated. 
That  is  the  case  that  is  made  before  me.  If  there 
is  testimony  to  the  contrary  I  will  be  glad  to  hear  it. 

Mr.  Wetherall:  It  must  be  borne  in  mind  that 
unless  the  processor  is  entitled  to  act  as  agent  for 
the  grower,  the  grower  is  not  entitled  to  receive  the 
one-cent  selling  addition  on  sales  to  the  Govern- 
ment. [293] 

The  Court :  Now  let  me  tell  you,  Mr.  Wetherall, 
what  I  think  you  are  interested  in,  and  let  me  tell 
you  why  I  think  you  just  can't  stand  on  your  broad 
proposition  that  I  have  no  jurisdiction — that  no 
judge  anywhere  has  any  jurisdiction  to  act  in  a  case 
like  this.  The  statute  says  that  jurisdiction  is 
withdrawn  as  to  the  validity  of  a  regulation,  but  I 
don't  think  that  withdraws  jurisdiction  as  to  dis- 
crimination of  such  a  gross  nature  as  this  in  the 
application  of  a  regulation.  I  doubt  very  much — 
I  am  going  to  take  it  home  with  me  tonight  and 
ponder  on  it — the  question  whether  or  not  with 
its  own  regulations,  OPA  can  relax  them  in  order 
to  make  them  work  as  to  one  great  group  of  people 
and  deny  that  same  relaxation  in  order  that  they 
may  work  as  to  another  group  of  people.  Now 
that  is  an  important  question  I  am  going  to  take 
away  with  me,  and  that  has  nothing  whatever  to 
do  with  the  validity  of  the  regulation.  It  is  in  the 
w'ay  your  own  regulation  is  applied  by  you  to  the 
consumer  population  of  the  country,  with  reference 
to  Army  men  on  the  one  hand  and  civilians,  in- 
cluding those  in  war  industries,  on  the  other. 
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Mr.  AVotherall:  Well,  of  (course,  we  feel  tluit 
that  is  essentially  a  question  of  the  validity.  I 
don't  think  there  is  involved  in  this  case  any  ques- 
tion of  any  conduct  on  the  part  of  the  OPA  officers 
which  goes  beyond  the  regulations  themselves;  and, 
by  regulations,  of  course  I  include  the  Regional 
Orders,  G-93  and  G-3.  [294] 

The  Court:  Mr.  Wetherall,  I  hoi)e  you  don't 
maintain  that  you  could  apply  an  OPA  regulation 
to  one  man  and  not  apply  it  to  his  competitor  and 
say  that  the  validity  of  the  regulation  was  in- 
volved if  his  competitor  came  uj)  here,  or,  rather, 
if  the  one  to  whom  it  was  applied  came  up  here 
and  said,  "I  am  being  driven  out  of  business  be- 
cause a  restrictive  regulation  is  being  applied  to 
me,  and  for  reasons,  I  know  not  what,  they  are  not 
being  applied  to  my  competitor  across  the  street." 

Mr.  Wetherall :  We  are  not  applying  the  regu- 
lations here,  your  Honor,  to  any  one  seller.  We 
are  applying  these  regulations  and  the  Regional 
Orders  to  all  sellers  alike,  as  they  may  be  affected 
by  those  regulations  and  orders.  There  is  no  ques- 
tion of  that,  so  far  as  the  Office  of  Price  Adminis- 
tration is  concerned,  in  fact,  i)rocessors  have 
acquiesced  in  these  orders.  They  are  observing 
these  orders;  at  least,  they  are  obscM'vinii-  them 
until  such  time  as  perhaps  they  may  be  able  to 
eft'ect  a  change  in  a  legal  manner.  I  don't  know 
as  to  that.  1  do  have  evidence  that  processors 
agree  with  the  order — with  the  orders  that  are  in 
favor  of  them.  1  point  that  out  simply  to  indicate 
to  your  Honor  that  these  are  not  1-man  orders,  so 
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to  speak.  They  are  orders  having  general  applica- 
tion to  all  processors  and  all  persons  who  may  be 
affected  by  them. 

The  Court :     In  District  8  ? 

Mr.  Wetherall :     In  Region  8,  yes.  [295] 

The  Court :     In  Region  8. 

Mr.  Wetherall:  That  is  within  the  area  pre- 
scribed. 

The  Court :     Any  more  ? 

Mr.  Skulason :     I  think  that  is  all. 

The  Court:  Adjourn  until  tomorrow  morning. 
(Thereupon,  at  3:52  o'clock  P.  M.,  Court 
was  adjourned.)  [296] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  CERTIFICATE 

I,  Alva  W.  Person,  hereby  certify  that  I  re- 
ported all  of  the  evidence  given  and  all  arguments 
made  upon  the  trial  of  the  above-entitled  cause  be- 
fore the  Honorable  Claude  McColloch,  Judge  of 
the  above-entitled  Court,  on  Thursday,  November 
9th,  1944;  that  I  thereafter  caused  my  shorthand 
notes  to  be  reduced  to  typewriting,  and  the  fore- 
going and  hereto  attached  113  pages  of  typewrit- 
ten matter,  numbered  184  to  296,  both  [297]  in- 
clusive, constitute  a  full,  true  and  accurate  record 
of  all  of  the  oral  proceedings  had  and  evidence 
given  upon  said  trial  on  said  date,  and  the  whole 
thereof. 
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Dated    at   Portland,    Oregon,    this    31st   day    of 
March,  A.  D.  1945. 

ALVA  W.  PERSON 

Court  Reporter 

[Endorsed] :     Filed  April  3,  1945.  [298] 


[Endorsed]:  No.  11028.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Chester 
Bowles,  Administrator  of  the  Office  of  Price  Ad- 
ministration, Appellant,  vs.  Northwest  Poultry  and 
Dairy  Products  Company,  an  Oregon  Corporation, 
and  C.  W.  Norton,  President,  Appellee.  Trans- 
cript of  Record.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon. 

Filed  April  6,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In   the   Circuit   Court   of   Appeals   of  the   United 
States  in  and  for  the  Ninth  Circuit 

No.  11028 

CHESTER  BOWLES,  Administrator,  OfBce  of 
Price  Administration, 

Appellant, 

V. 

NORTHWEST  POULTRY  AND  DAIRY  PROD- 
UCTS COMPANY,  an  Oregon  corporation, 
and  C,  W.  Norton,  President, 

Appellee. 

STATEMENT  OF  POINTS 

On  the  appeal  taken  in  the  above  entitled  action 
the  appellant,  Chester  Bowles,  Administrator  of  the 
Office  of  Price  Administration,  will  urge  and  rely 
upon  the  f  ollow^ing  points : 

1.  The  District  Court  erred  in  dismissing  the 
action. 

2.  The  District  Court  erred  in  failing  to  enforce 
the  inspection  requirement  referred  to  in  the  com- 
plaint or  application. 

3.  The  District  Court  erred  in  holding  that  all 
the  information  which  appellees  were  required  to 
disclose  was  disclosed  during  the  trial  of  North- 
west Poultry  and  Dairy  Products  v.  Chester 
Bowles,  No.  2575,  lately  pending  in  the  court  below\ 

4.  The  District  Court  erred  in  failing  to  enter 
an  order  requiring  appellees  to  permit  the  inspec- 
tion and  copying  by  authorized  emploj'^ees  of  Office 
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of  Price  Administration   of  tlie  records  described 
in  the  aforesaid  inspection  reqnirement. 
HERBERT  li.  BENT 

Acting-  Regional   Litigation 
Attorney 
FRANZ  E.  WAGNER 

District  Enforcement  At- 
torney 
Attorneys  for  the  Appellant. 

[Endorsed]:     Filed    June    21,    1945.     Paul    P. 
O'Brien,  Clerk. 
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DESIGNATION  OF  RECORD 

Appellant  herein  designates  the  entire  certified 
transcript,  including  all  exhibits,  to  be  contained  in 
the  printed  record  on  a])peal  herein. 

HERBERT  H.  BENT 

Acting  Regional  Litigation 
Attorney 
FRANZ  E.  WAGNER 

District  Enforcement  At- 
torney 
Attorneys  for  the  Appellant. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed]:  Filed  June  21,  1945.  Paul  P. 
O'Brien,  Clerk. 
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In  the  District  Court  of  the  United  States 
in  the  District  of  Oregon 

No.  2565— Civil 

CHESTER  BOWLES,  Administrator  of  the  Of- 
fice of  Price  Administration, 

Applicant, 
vs. 

NORTHWEST  POULTRY  AND  DAIRY 
PRODUCTS  COMPANY,  an  Oregon  Cor- 
poration, and  C.  W.  NORTON,  President, 

Respondent. 

APPLICATION  FOR  AN  ORDER  REQUIR- 
ING RESPONDENT  TO  PERMIT  IN- 
SPECTION OF  INVENTORY  AND 
RECORDS 

Chester  Bowles,  Administrator  of  the  Office  of 
Price  Administration,  applicant  herein,  applies  to 
this  Honorable  Court,  pursuant  to  Section  202  (b) 
of  the  Emergency  Price  Control  Act  of  1942  as 
amended  by  the  Stablization  Extension  Act  of  1944 
(Pub.  L.  No.  421,  77th  Cong.,  2nd  Sess.,  56th  Stat. 
23,  as  amended  by  Pub.  L.  No.  383,  78th  Cong.,  2nd 
Sess.)  for  an  order  requiring  Northwest  Poultry 
and  Dairy  Products  Company,  a  corporation,  and 
C.  W.  Norton,  its  president,  to  permit  inspection 
and  copying  by  authorized  employees  of  the  Office 
of  Price  Administration  of  all  purchase  and  sales 
records  and  disbursement  records  covering  the  sale 
and  purchase  by  the  Northwest  Poultry  and  Dairy 
Products   Company,   of   all  turkeys   from  May  8, 
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1944,  to  and  including  August  10,  1944,  as  de- 
scribed in  the  Inspection  Requirement  herein  re- 
ferred to.  In  sui)i)ort  thereof,  applicant  respect- 
fully represents  as  follows: 

I. 

Respondent,  Northwest  Poultry  and  Dairy  Prod- 
ucts Company,  is  an  Oregon  corporation  doing  busi- 
ness at  232  S.  E.  Oak  Street,  Portland,  Oregon, 
within  the  jurisdiction  of  this  court.  C.  W.  Norton 
is  the  president  of  said  corporation. 

II. 

Jurisdiction  of  this  proceeding  is  conferred  upon 
this  Court  by  Section  202(e)  of  the  Emergency 
Price  Control  Act  of  1942  as  amended  by  the  Sta- 
bilization Extension  Act  of  1944  (Pub.  L.  No.  421, 
77th  Cong.  2nd  Sess.,  56th  Stat.  23,  as  amended  by 
Pub.  L.  No.  383,  78th  Cong.,  2nd  Sess.)  hereinafter 
referred  to  as  the  Act. 

III. 

Under  the  provisions  of  Sections  202(a)  and  (b) 
of  the  Act  the  Administrator  is  authorized  to  ob- 
tain information  by  oath,  affirmation,  or  otherwise, 
and  to  inspect  and  copy  records  and  other  docu- 
ments, and  inspect  inventories,  as  he  deems  neces- 
sary or  proper  to  assist  him  in  the  administration 
and  enforcement  of  the  Act  and  the  regulations, 
orders  or  price  schedules  issued  thereunder. 

lY. 

On  or  about  the  1st  day  of  August,  1944,  the  ap- 
plicant, through  his  duly  authorized  attorney,  de- 
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termined  that  in  the  enforcement  and  administra- 
tion of  the  Act  and  of  Revised  Maximum  Price 
Regulation  269,  as  amended  (7  F.  R.  10708)  issued 
by  the  applicant  pursuant  to  the  Act  on  December 
18,  1942,  and  of  Regional  Order  G-93  (F.R.  9-5287) 
issued  on  May  17,  1944,  an  investigation  was  neces- 
sary to  discover  whether  or  not  respondents  had 
complied  and  were  complying  with  the  provisions 
of  the  Act  and  of  said  orders. 

Such  an  investigation  w^as  commenced  on  or 
about  August  1,  1944,  in  the  course  of  which  duly 
authorized  employees  of  the  Office  of  Price  Ad- 
ministration orally  requested  repondents  to  permit 
them  to  inspect  and  copy  their  records  of  purchase, 
sale,  and  disbursements,  covering  the  sale  and  pur- 
chase by  respondents  of  all  turkeys  purchased  and 
sold  by  them  between  the  dates  of  May  8,  1944,  and 
August  10,  1944,  which  records  were  in  their  con- 
trol and  possession  and  required  by  the  regulation 
to  be  made  and  kept  by  the  respondents.  On  that 
occasion  respondents,  and  each  of  them,  refused  to 
permit  either  the  inspection  or  copying  of  said  rec- 
ords or  any  part  thereof. 

V. 

Thereafter  on  August  9,  1944,  the  applicant  is- 
sued an  Inspection  Requirement,  a  copy  of  which 
is  attached  hereto,  marked  exhibit  A,  directing  the 
respondents  to  permit  D.  E.  Rodeback,  as  the  duly 
authorized  representative  of  the  Office  of  Price 
Administration,  to  inspect  and  to  copy  all  or  any 
part  of  the  following  documents:  All  purchase  and 
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sales  records  and  disbursements  records  covering 
the  sale  and  purchase  by  the  Northwest  Poultry 
and  Dairy  Products  Company  of  all  turkeys  from 
May  8,  1944,  to  and  including  August  10,  1944. 

Said  Inspection  Requirement  was  personally 
served  on  C.  W.  Norton,  individually  and  as  presi- 
dent of  the  respondent  company,  on  the  14th  day 
of  August,  1944,  at  232  S.  E.  Oak  Street,  Portland, 
Oregon,  as  shown  by  the  affidavit  of  D.  E.  Rode- 
back,  attached  hereto,  marked  Exhibit  B,  and  by 
this  reference  made  a  part  thereof.  Resi^ondents, 
as  further  show^n  by  this  affidavit,  refused  to  per- 
mit the  inspection  and  copying  of  records  as  re- 
quired. Since  that  time,  although  numerous  de- 
mands have  been  made  thereupon,  respondents 
have  not  at  any  time  permitted  the  inspection  or 
copying  their  records. 

VI. 

The  applicant  is  informed  and  believes,  and 
therefore  alleges  that  all  of  the  records  described 
in  said  Inspection  Requirement  constitute  evidence 
which  is  competent,  relevant  and  necessary  in  the 
said  investigation  and  that  such  investigation  is 
essential  to  the  enforcement  and  administration  of 
the  Act  and  of  Revised  Maximum  Price  Regula- 
tion 269,  as  amended,  and  of  Regional  Order  G-93. 
Applicant  is  informed  and  believes,  and  therefore 
alleges  that  said  records  described  in  said  Inspec- 
tion Requirement  are  now  and  at  all  times  herein 
mentioned  have  been  within  the  possession  and  con- 
trol of  the  respondents. 

Wherefore  the  applicant,  Chester  Bowles,  as  Ad- 
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ministrator  of  the  Office  of  Price  Administration, 
respectfully  prays  that 

(a)  An  order  to  show  cause  be  issued  forth- 
with directing  the  respondents  to  appear  before 
this  Court  on  a  day  certain,  to  be  fixed  in  said 
order,  and  show  cause,  if  any  there  be,  why  an 
order  should  not  issue  requiring  the  respondents  to 
permit  the  inspection  and  copying  by  authorized 
employees  of  the  Office  of  Price  Administration  of 
the  records  described  in  said  Inspection  Require- 
ment at  such  time  as  this  Court  may  order;  and 

(b)  The  application  of  such  other  and  different 
relief  as  may  be  necessary  or  appropriate  in  the 
premises. 

F.  E.  WAGNER 

District  Enforcement  Attorney 
CECELIA  P.  GALLAGHER, 
Enforcement  Attorney 

EXHIBIT  A 

United  States  of  America 
Office  of  Price  Administration 

INSPECTION  REQUIREMENT 

To:  Northwest  Poultry  and  Dairy  Products  Com- 
pany of  Portland,  Oregon,  by  C.  W.  Norton, 
President. 

In  connection  with  an  investigation  to  assist  the 
Price  Administrator,  Office  of  Price  Administra- 
tion, in  the  administration  and  enforcement  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
and  especially  of  the  following: 
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Revised  Maximum  Price  Rc^gulation  269  and 
Regional  Order  G-93. 

You  Are  Hereby  Forthwith  Required  to  Permit 
D.  E.  Rodeback,  representative  of  the  Office  of 
Price  Administration,  to  inspect  at  your  place  of 
business  the  following  documents: 

All  purchase  and  sales  records  and  disburse- 
ments records  covering  the  sales  and  purchase  by 
the  Northwest  Poultry  and  Dairy  Products  Com- 
pany of  all  turkeys  from  May  8,  1944,  to  and  in- 
cluding August  10,  1944,  and  to  permit  the  afore- 
said representative  of  the  Office  of  Price  Adminis- 
tration to  copy  all  or  any  part  of  said  documents, 
and 

You  Are  Further  Required  to  Permit  the  afore- 
said representative  to  inspect  the  following: 

Now  in  your  possession  or  under  your  control. 

Issued  this  ....  day  of  August,  1944,  at  Wash- 
ington, D.  C. 

/s/      CHESTER  BOWLES, 

Price  Administrator,  Office  of 
Price  Administration 

Sections  202(a)  and  202(b)  of  the  Emergency 
Price  Control  Act  of  1942  (Public  Law  421  77th 
Cong.,  Chapter  26,  2nd  Sess.)  as  amended,  author- 
ize the  Price  Administrator  to  make  such  studies 
and  investigations  of  price  and  rent  matters  as  he 
deems  necessary  and  proper  to  assist  him  in  pre- 
scribing any  regulation  or  order  imder  the  Act,  or 
in  its  administration  or  enforcement,  and  to  re- 
quire any  person  who  is  engaged  in  the  business 
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of  dealing  with  any  commodity,  or  who  rents  or 
offers  to  rent  or  acts  as  broker  or  agent  for  the 
rental  of  any  defense  housing  accommodations,  to 
permit  the  inspection  and  copying  of  records  and 
other  documents,  the  inspection  of  inventories,  and 
the  inspection  of  such  housing  accommodations. 
Under  Section  4(a)  of  the  Act,  wilful  refusal  to 
obey  this  inspection  requirement  is  a  violation  of 
the  law,  and  under  Section  205(b)  any  person 
guilty  of  such  violation  wdll  be  liable  to  a  tine  of 
not  more  than  $5000  or  to  imprisonment  for  not 
more  than  one  year,  or  both.  Under  Section  205(a) 
such  violation  may  also  cause  the  issuance  of  a 
court  order,  the  disobedience  of  which  will  render 
a  violator  subject  to  punishment  for  contempt  of 
court. 


EXHIBIT  B 

AFFIDAVIT 

I,  D.  E.  Rodeback,  being  duly  sworn,  depose 
and  say: 

1.  I  am  a  duly  authorized  investigator  of  the 
Office  of  Price  Administration.  I  make  this  af- 
fidavit in  support  of  the  applicant's  petition  herein 
for  an  Order  requiring  respondent  to  permit  in- 
spection of  Inventory  and  Records. 

2.  On  August  1,  1944,  Ernest  Schallinger,  Re- 
gional Commodity  Investigator  for  the  Office  of 
Price  Administration,  and  I  went  to  the  place  of 
business  of  the  Northwest  Poultry  and  Dairy  Prod- 
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ucts  Company  at  232  South  East  Oak  Street,  Port- 
land, Oregon,  and  talked  with  C.  W.  Norton,  pres- 
ident of  the  Northwest  Poultry  and  Dairy  Prod- 
ucts Company,  which  company  is  hereinafter  re- 
ferred to  as  the  Corporation.  Ernest  Schallinger 
and  I  identified  ourselves  to  C.  W.  Norton  as  in- 
vestigators for  the  Office  of  Price  Administration. 
I  am  known  to  C.  W.  Norton  and  have  formerly, 
on  numerous  occasions,  talked  with  him  in  my 
capacity  as  such  investigator. 

3.  During  the  course  of  our  conversation  with 
C.  W.  Norton  I  requested  permission  from  him  to 
inspect  the  records  of  the  corporation  which 
showed  all  purchases  and  sales  and  disbursements 
covering  the  sale  and  purchase  by  the  Northwest 
Poultry  and  Dairy  Products  Company  of  all  tur- 
keys from  May  8,  1944  to  and  including  the  date 
of  my  request.  We  further  requested  permission 
to  copy  such  records.  Mr.  Norton  stated  to  us  that 
he  could  tell  us  anything  we  wanted  to  know  but 
that  he  did  not  want  us  either  to  look  at  or  to  copy 
the  records. 

4.  On  August  3,  1944,  I  visited  the  corporation 
offices  again  and  requested  permission  of  C.  W. 
Norton  to  inspect  and  copy  the  records  described 
in  paragraph  3  above.  At  that  time  Mr.  Norton 
asked  for  additional  time  in  which  to  talk  to  his 
attorneys.  On  August  4,  1944,  at  10  o'clock  a.m. 
I  returned  to  the  office  of  the  corporation  and  was 
told  by  Mr.  Norton  that  he  had  not  completed  his 
discussions  with  his  Washington,  D.  C,  attorneys 
and  his  Portland  attorney. 
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5.  On  August  14,  1944,  I  served  on  C.  W.  Nor- 
ton, as  President  of  the  corporation,  an  inspection 
requirement  signed  by  Chester  Bowles  as  Adminis- 
trator of  the  Office  of  Price  Administration,  re- 
quiring the  corporation  and  C.  W.  Norton,  as  Pres- 
ident thereof,  to  permit  me  to  inspect  at  its  place 
of  business  the  following  documents :  All  purchase 
and  sales  records  and  disbursements  records  cover- 
ing the  sale  and  purchase  by  the  Northwest  Poultry 
and  Dairy  Products  Company  of  all  turkeys  from 
May  8,  1944,  to  and  including  August  10,  1944,  and 
to  permit  me  to  copy  all  or  any  part  of  said  docu- 
ments. That  C.  W.  Norton,  President  of  said  cor- 
poration, did  at  that  time,  and  has  since  consist- 
ently refused  to  permit  the  copying  of  any  of  the 
above  described  documents  and  records. 

6.  That  the  business  of  the  corporation  is  such 
that  the  number  of  transactions  are  extremely 
numerous  and  cover  a  long  period  of  time.  That 
each  document  would  cover  only  a  small  portion 
of  a  day  or  a  week's  business  and  it  would  be  im- 
possible to  retain  in  memory  sufficient  details  to 
establish  the  extent  of  any  violations.  I  have  good 
cause  to  believe  that  violations  of  both  Revised 
Maximum  Price  Regulation  269  and  Regional  Or- 
der G-93  have  been  committed  by  the  said  corpora- 
tion by  the  failure  of  the  corporation  to  deduct 
from  its  payments  to  producers  of  turkeys  the  full 
charges  provided  by  Regional  Order  G-93  for  dress- 
ing and  head  wrapping  of  turkeys  sold  by  pro- 
ducers to  the  said  corporation. 

DONALD  E.  RODEBACK 
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Subscribed  and  sworn  to  before  me  this  8th  day 
of  September,  1944. 

(Seal)  W.  A.  STOCKMAN, 

Notary  Public  in  and  for  the 
State  of  Oregon 
My  commission  expires  January  20,  1947. 

[Endorsed]:    Filed  Sept.  9,  1944. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL   DESIGNATION 
OF  RECORD 

Comes  now  the  plaintiff  above  named  and  as  ap- 
pellant in  the  above  entitled  action  submits  the  fol- 
lowing as  his  Supplemental  Designation  of  Record 
on  the  appeal  of  said  matter  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

1.  Application  for  order  requiring  respondent  to 
permit  inspection  of  inventory  and  records. 

2.  This  supplemental  designation. 

Dated  at  Portland,  Oregon,  this  27th  day  of  Au- 
gust, 1945. 

CECELIA  P.  GALLAGHER, 

of  Attorneys  for  Appellant. 

[Endorsed] :    Filed  August  30,  1945. 
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CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon, 
do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  8  inclusive  constitute  the  additional 
transcript  of  record  on  appeal  in  a  cause  numbered 
Civil  2565,  in  which  Chester  Bowles,  Administra- 
tor, Office  of  Price  Administration,  is  plaintiff  and 
appellant,  and  Northwest  Poultry  and  Dairy  Prod- 
ucts Company,  an  Oregon  Corporation,  and  C.  W. 
Norton,  President,  are  defendants  and  appellees; 
that  the  said  transcript  has  been  prepared  by  me  in 
accordance  with  the  supplemental  designation  of 
record  filed  by  the  appellant  and  in  accordance 
with  the  rules  of  this  court;  that  I  have  compared 
the  foregoing  transcript  with  the  original  record 
thereof  and  that  it  is  a  full,  true  and  correct  tran- 
script of  the  record  and  proceedings  had  in  said 
court  in  said  cause,  in  accordance  with  the  said 
supplemental  designation,  as  the  same  appears  of 
record  and  on  file  at  my  office  and  in  my  custody. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  1st  day  of  September,  1945. 

(Seal)  LOWELL  MUNDORFF, 

Clerk. 
By   F.  L.  BUCK, 

Chief  Deputy. 
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[Endorsed]:  No.  11028.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Chester 
Bowles,  Administrator  of  the  Office  of  Price  Ad- 
ministration, Appellant,  vs.  Northwest  Poultry  and 
Dairy  Products  Company,  an  Oregon  Corporation, 
and  C.  W.  Norton,  President,  Appellees.  Supx^le- 
mental  Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

Filed  September  4,  1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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No.  11,028 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Chester  Bowles,  Administrator,  Office  of 

Price  Administration, 

Appellant, 
vs. 

Northwest  Poiltry  and  Dairy  Products 

Company  (an  Oregon  cor])oration),  and 

C.  W.  Norton,  President, 

Appellee. 


BRIEF  FOR  APPELLANT. 


JURISDICTION. 

This  is  an  a])i)eal  by  the  Price  Administrator  from 
an  order  of  the  District  Conrt  for  the  District  of 
Oregon  (Honorable  Claude  McCoUoch,  District  Judge) 
dated  December  2,  1944,  denying  the  api)el]ant's  ai)pli- 
cation  to  ])ei'mit  inspection  bf  the  records  of  the  ap- 
pellee, Northwest  Poultry  and  Dairy  Products  Com- 
pany (R.  26-27).  Jurisdiction  of  the  District  Coiu't 
was  invoked  under  Title  II  of  the  Emergency  Price 
Control  Act  of  1942—56  Stat.  29  et  seq.  50  U.  S.  Code 
App.  Sees.  921,  et  seq. — hereinafter  referred  to  as  the 
Act — as  amended  bv  the  Stabilization  Extension  Act 


of  1944  (58  Stat.  840).  Notice  of  appeal  was  filed 
February  27,  1945  (R.  27).  Jurisdiction  to  hear  and 
determine  the  appeal  is  conferred  upon  this  Court  by 
Section  128  of  the  Judicial  Code  (28  U.  S.  Code  225). 


STATUTES  AND  REGULATIONS  INVOLVED. 

Sec.  2  of  the  Act  (50  U.  S.  Code  App.  Sec.  902) 
authorizes  the  Price  Administrator,  whenever  in  his 
judgment  "the  price  or  prices  of  a  commodity  or  com- 
modities have  risen  or  threatened  to  rise  to  an  extent 
or  in  a  manner  inconsistent  with  the  purposes  of  the 
Act,  *  *  *  (to)  establish  such  maximum  price  or  maxi- 
mum prices  as  in  his  judgment  will  be  generally  fair 
and  equitable,  and  will  effectuate  the  purposes  of  the 
Act." 

By  Sec.  4  (a)  it  is  made  unlawful  for  any  person  to 
sell  or  deliver  any  commodity,  or  otherwise  to  do  or 
omit  to  do,  any  act,  in  violation  of  any  regulation  or 
order  mider  Sec.  2,  or  of  any  regulation,  order  or  re- 
quirement under  Sec.  202  (b). 

Sec.  202  of  the  Act  authorizes  the  Administrator  to 
make  investigations  and  obtain  information  which  he 
deems  necessary  or  proper  to  assist  him  in  the  adminis- 
tration or  enforcement  of  the  Act  and  regulation  there- 
undei".  The  material  provisions  of  Sec.  202  involved 
here  are  as  follows: 

''Sec.  202.  (a)  The  Administrator  is  author- 
ized to  make  such  studies  and  investigations,  to 
conduct  such  hearings,  and  to  obtain  such  inf  orma- 


tion  as  he  deems  necessary  or  pro[)er  to  assist  him 
in  prescribinjn-  any  rec^nlatioii  or  order  under  this 
Act,  or  in  tlie  administration  and  enforcement  of 
this  Act  and  i'e,t;uhitions,  orders,  and  price  sched- 
ules thereunder. 

(b)  The  Administrator  is  f'ui'ther  authorized, 
by  regulation  or  oicUm-,  to  require  any  pei*son  who 
is  erii^aged  in  the  business  of  dealing  with  any 
commodity,  oi*  who  rents  or  offers  for  rent  or  acts 
as  broke]'  or  agent  for  the  rental  of  any  housing 
accommodations,  to  furnish  any  such  information 
under  oath  or  affirmation  or  otherwise,  to  make 
and  keep  records  and  other  documents,  and  to 
make  reports,  and  he  may  require  any  such  person 
to  permit  the  inspection  and  copying  of  records 
and  otlier  documents,  the  inspection  of  inventories, 
and  the  inspection  of  defense-area  housing  accom- 
modations. The  Administrator  may  administer 
oaths  and  affirmations  and  may,  whenever  neces- 
sary, by  subi)ena  require  any  such  person  to  ap- 
pear and  testify  or  to  appear  and  produce  docu- 
ments, or  both,  at  any  designated  place. 

(c)  For  the  purpose  of  obtaining  any  informa- 
tion under  subsection  (a),  the  Administrator  may 
by  subpena  require  any  other  person  to  appear 
and  testify  or  to  appear  and  produce  documents, 
or  both,  at  any  designated  place. 

(d)  The  production  of  a  person's  documents 
at  any  place  other  than  his  place  of  business  shall 
not  be  required  mider  this  section  in  any  case  in 
which,  prior  to  the  return  date  specified  in  the 
subpena  issued  with  respect  thereto,  sucli  person 
either  has  furnished  the  Administrator  with  a 
copy  of  such  documents  (certified  by  sucli  i)erson 


under  oath  to  be  a  true  and  correct  copy),  or  has 
entered  into  a  stipulation  with  the  Administrator 
as  to  the  information  contained  in  such  documents 

(e)  In  case  of  contumacy  by,  or  refusal  to 
obey  a  subpena  served  u]3on,  any  person  referred 
to  in  subsection  (c),  the  district  court  for  any 
district  in  which  such  ])erson  is  found  or  resides 
or  transacts  business,  upon  application  by  the 
Administrator,  shall  have  jurisdiction  to  issue  an 
order  requiring  such  person  to  appear  and  give 
testimony  or  to  appear  and  ])roduce  documents, 
or  both ;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  such  court  as  a  con- 
tempt thereof.  The  provisions  of  this  subsection 
shall  also  apply  to  any  person  referred  to  in  sub- 
section (b),  and  shall  be  in  addition  to  the  provi- 
sions of  section  4  (a). 

******* 

(g)  No  person  shall  be  excused  from  comply- 
ing with  any  requirements  under  this  section  be- 
cause of  his  privilege  against  self-incrimination, 
but  the  immunity  provisions  of  the  Compulsory 
Testimony  Act  of  February  11,  1893  (U.  S.  C, 
1934  edition,  title  49,  sec.  46),  shall  apply  with 
respect  to  any  individual  who  specifically  claims 
such  privilege." 

Sec.  205.  (a)  Whenever  in  the  judgment  of 
the  Administrator  any  person  has  engaged  or  is 
about  to  engage  in  any  acts  or  practices  which 
constitute  or  will  constitute  a  violation  of  any  pro- 
vision of  section  4  of  this  Act,  he  may  make  ap- 
plication to  the  apj)ropriate  court  for  an  order 
enjoining  such  acts  or  practices,  or  for  an  order 
enforcing  comjjjliance  with  such  provision,  and 
upon  a  showing  by  the  Administrator  that  such 


person  has  engaged  or  is  about  to  engage  in  any 
sucli  acts  or  praf5tices  a  permanent  or  temporary 
injunction,  restraining  order,  or  other  order  shall 
be  granted  without  bond. 

Revised  Maximum  Price  Regulation  269,  as  amended 
(7  F.  R.  10708),  was  issued  pursuant  to  the  Act  on 
December  18,  1942.  This  regulation  establishes  ceiling 
prices  for  the  sale  of  certain  poultry  items  named 
therein,  including  turkeys.  Section  1429.4  reads  as 
follows : 

"§1429.4.  Records  and  reports,  (a)  Every 
seller  and  purchaser  subject  to  this  Revised  Maxi- 
mum Price  Regulation  No.  269  making  sales  or 
deliveries  or  ])urchases  of  poultry  items  to  the 
value  of  $200.00  or  more  in  any  one  month,  after 
December  21,  1942,  shall  keep  for  inspection  by 
the  Office  of  Price  Administration  for  so  long  as 
the  Emergency  Price  Control  Act  of  1942  remains 
in  effect  a  complete  and  accurate  record  of  each 
sale  or  delivery  of  poultry  items,  showing  the  date 
of  purchase  or  sale,  the  name  and  address  of  the 
buyer  and  seller,  the  quantities,  types,  grades, 
W' eight  (^lasses  of  poultry  bought  and  sold,  the 
number  of  head  of  each  type,  grade,  and  weight 
class  of  poultry  bought  and  sold,  the  type  of  sale 
made  (delivered  or  nondelivered) ,  and  the  price 
paid  or  received. 

(b)  (This  subdivision  requires  shippers  of 
poultry  items  to  post  within  freight  cars,  etc., 
certain  information  regarding  the  poultry  items 
shipped.) 

(c)  Every  seller  and  purchaser  subject  to 
this  regulation  shall  keep  such  other  records  in 


addition  to  or  in  i)lace  of  the  records  required  in 
I)aragrai)hs  (a)  and  (b)  of  this  section  and  shall 
submit  such  reports  to  the  Office  of  Price  Ad- 
ministration as  that  Office  may  from  time  to  time 
require  or  permit. ' ' 

Section  1429.5  of  the  Rec^ulation  reads  as  follows: 
''§  1429.5.  Evasion.  Price  limitations  set  forth 
in  this  Revised  Maximum  Price  Regulation  No. 
269  shall  not  be  evaded  whether  by  direct  or  in- 
direct methods,  in  connection  with  any  offer,  solici- 
tation, agreement,  sale,  delivery,  purchase  or  re- 
ceipt of,  or  relating  to,  the  commodities  prices  of 
Avhich  are  herein  regulated,  alone  or  in  conjunc- 
tion with  any  other  commodity,  or  b}^  way  of  com- 
mission, service,  transportation,  or  other  charge, 
or  discount,  premium,  or  other  privilege  or  other 
trade  understanding  or  otherwise." 

Regional  Order  G-93  (F.  R.  9-5287)  was  issued  on 
May  2,  1944.  It  is  printed  at  length  at  pages  23-24  of 
the  Record.  Under  its  provisions  purchasers  (proces- 
sors, wholesalers,  etc.)  of  turkeys  from  growers  were 
required  to  charge  a  certain  si^ecified  amount  for  the 
service  of  ''custom  pi'ocessing"  of  live  turkeys  in  the 
Eighth  Region  which  includes  the  State  of  Oregon. 
By  an  official  interi:)retation  of  this  regulation  (set 
forth  in  full  at  pages  24-26  of  the  Record)  charges  for 
the  ]jrocessing  service  of  less  than  the  prices  fixed  in 
the  order  were  regarded  as  attempts  to  evade  Revised 
Maximum  Price  Regulation  269. 


STATEMENT  OF  FACTS. 
Appellee,  Northwest  Poultry  and  Dairy  Products 
Company,  is  an  Oregon  cor])oration  engaged  in  the 
business  ''of  wholesaler,  i)rocessor  and  purchaser  of 
turkeys"  (R.  .5).  It  is  the  largest  dealer  in  turkeys  in 
the  State  of  Oregon,  and  handles  one  out  of  every 
three  turkeys  in  that  state  (R.  51),  with  an  annual 
volume  of  business  running  to  $4,000,000  in  turkeys 
and  $4,000,000  in  allied  products  (R.  118).  As  a  dealer 
in  this  conunodity,  the  corporation  was  subject  to  the 
Act  and  to  Revised  Maximum  Price  Regulation  269 
(hereinafter  referred  to  as  RMPR  269)  issued  by  the 
Pi'ice  Administrator  pursuant  to  Section  2(a)  of  the 
Act.  Under  Section  202(b)  of  the  Act  the  Adminis- 
trator is  authoi'ized  to  require  any  person  engaged  in 
the  business  of  dealing  in  any  conunodity  to  make  and 
keep  records  or  other  documents  and  to  require  any 
such  person  to  permit  the  inspection  and  copying  of 
these  records  and  documents  as  well  as  the  inspection 
of  inventories.  RMPR  269  requires  the  seller  to  keej) 
/or  inspection  by  the  Office  of  Price  Administration, 
certain  records  pertaining  to  the  purchase  and  sale  of 
poultry  (Sec.  1429.4).  A  violation  of  the  regulation 
is  a  violation  of  the  Act  (Sec.  4(a)). 

On  or  about  August  1,  1944,  the  a])])ellant  deter- 
mined^ that  in  the  enforcement  and  administi'ation  of 
the  Act,  of  RMPR  269  and  of  Regional  Order  G-93, 
an  investigation  was  necessary  to  discover  whether  or 
not  appellee  had  complied  and  was  complying  with 
the  ])rovisions  of  the  Act  and  of  said  regulation  and 


iSupp.  Tr.  of  Record,  p.  341. 
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order.  An  investigation  was  commenced,  in  the  course 
of  which  the  appellee  was  requested  to  permit  inspec- 
tion and  copying  of  the  corporation's  records  of  pur- 
chases, sales,  and  disbursements  covering  the  sale  and 
purchase  of  all  turkeys  purchased  and  sold  by  appellee 
between  May  8,  1944  and  August  10,  1944  (Supp.  R. 
342).  It  is  adinitted  that  the  records  w^ere  in  the  pos- 
session of  the  appellee  (R.  5,  line  6).  Thereafter,  a 
formal  inspection  requirement  (Supp.  R.  344-346)  w^as 
duly  issued  and  served  upon  appellee,  whereby  it  was 
required  to  permit  a  representative  of  the  Office  of 
Price  Administration  to  inspect  all  pui'chases  and  sales 
records  and  disbursement  records  covering  the  sales 
and  purchases  by  the  com])any  of  all  turkeys  betw'een 
said  dates,  and  to  permit  the  copying  thereof.  Appellee 
declined  to  comply  with  this  requirement  (R.  160). 

On  September  19,  1944,  the  Administrator  filed  an 
application  with  the  District  Court  for  an  order  re- 
quiring the  appellee  to  permit  the  inspection  and  copy- 
ing of  the  sales  and  purchase  records  described  in  the 
inspection  requirement  (Supp.  R.  340-349;  R.  2-3).  In 
response  to  the  order  to  show  cause,  the  appellee  filed  a 
return  (R.  3-4)  and  an  answer  (R.  14-26).  Tlie  sole 
ground  upon  which  the  application  for  inspection  was 
resisted  tvas  the  alleged  invalidity  of  the  Adminis- 
trator's Regional  order  G-9S.  This  appears  both 
from  the  answer  and  return,  and  from  the  opening 
statement  of  the  attornej"  for  the  apjiellee:  "the  rea- 
son that  we  are  resisting  the  a])i)lication  for  the  exam- 
ination of  the  records  is  that  we  contend  that  this 
order   (G-93)   is  invalid  on  two  principal  grounds" 


(R.  31).  Simultaneously  with  its  answer,  the  appellee 
filed,  as  j)laintiff,  an  action  for  declaratory  judgment 
asking  the  District  (.'ourt  to  declare  the  Order  G-9:3 
and  certain  other  regulations  of  the  Price  Adminis- 
trator unconstitutional  and  ijivalid  (R.  31-32).  The 
Coui't  ordered  the  Administrator's  application  for  the 
inspection  requirement  and  tlie  res])ondent's  action  for 
declaratory  judgment  to  be  ti-ied  jointly  (R.  64). 
After  trial,  the  Court  dismissed  appellee's  action 
on  the  ground  that  jurisdiction  to  review  the  validity 
of  regulations  issued  by  the  Price  Administrator 
was  exclusively  vested  in  the  Emergency  Court  of 
Appeals  by  Section  204(d)  of  the  Act.  No  appeal 
was  taken  from  this  judgment  of  dismissal. 

With  respect  to  the  Administrator's  application  to 
inspect  ap])el lee's  records,  the  Court  entered  an  order 
denying  the  same  and  dismissing  the  cause.  The  order 
was  based  on  the  ground  that  ''all  of  the  information 
that  is  required  herein  was  disclosed  by  defendant  and 
its  counsel  during  the  trial  of  the  said  other  case"  (R. 
26).  The  ap])eal  herein  is  from  this  order.- 

While  no  formal  findings  of  fact  were  made  below, 
the  Coui't  spoke  its  mind  frequently  throughout  the 
trial,  commenting  freely  on  the  evidence  and  what  it 
considered  to  be  the  legal  issues   involved,   and   ad- 


-The  record  on  appeal  herein  incor])oratcs  the  transcript  of  evi- 
dence in  the  companion  case  in  Avhich  the  cor])orate  appellee  wai5 
plaintiff,  since  the  two  cases  were  tried  together  without  much 
attempt  to  restrict  evidence  to  the  res])ective  case  to  which  it  may 
have  had  relevance,  and  since  the  District  Tonrt  cxjjressly  founded 
its  reason  for  dismissal  on  the  conclusion  that  the  information 
requested  by  the  ap])ellant  was  disclosed  during  the  trial  of  the 
companion  case. 
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vaiiced  numerous  objectious  to  the  Administrator's 
application  in  addition  to  the  ground  finally  assigned 
for  its  denial  of  the  application.  All  of  the  conten- 
tions in  opposition  to  the  aj)plication  to  permit  inspec- 
tion were  originated  by  the  trial  Court  stia  sponte. 

Thus  the  Court  implied  that  an  exi)ressly  admitted 
violation  and  flouting  of  the  regulation  makes  it  unnec- 
essary to  inspect  the  violator's  records  (R.  177, 196) ; 
that  the  appellee,  a  corporation,  could  invoke  the  con- 
stitutional guarantee  against  self-incrimination  in  re- 
sisting inspection  of  the  records  (R.  197-199) ;  that  in 
applying  for  the  order  to  compel  appellee  to  comply 
with  the  inspection  requirement,  appellant  was  invok- 
ing the  Court's  discretion  (R.  161)  and  that  as  a  pre- 
requisite to  the  exercise  of  such  discretion  the  appel- 
lant had  to  satisfy  the  Coui-t  as  to  the  existence  of 
probable  cause  for  believing  that  the  Act  had  been 
violated  (R.  164,  168-170). 

The  principal  issue  in  the  case  is  whether  a  person 
subject  to  the  Emergency  Price  Control  Act  and  regu- 
lations issued  thereunder  may  be  excused  from  com- 
plying with  an  administrative  inspection  requirement, 
reasonably  limited  in  scope  and  clearly  pertinent  to 
the  enforcement  of  the  Act,  merely  because  testimony 
offered  by  him  in  resisting  the  Administrator's  appli- 
cation to  enforce  compliance  is  deemed  by  the  Court 
to  be  a  satisfactory  substitute  for  the  inspection  of  his 
records. 
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SUMMARY  OF  ARGUMENT. 

Record-keepiiio-  Tequirements  are  tlie  heart  and 
foundation  of  j)rice  stabilization  and  control.  To  carry 
out  these  purposes,  Congress  clothed  the  Adininistra- 
to]-  with  authority  to  inspect  and  copy  the  records 
required  to  be  kept  by  persons  subject  to  the  Act.  In 
RMPR  269,  the  Administrator  duly  exercised  this 
authority  by  requiring  j)ersons  subject  thereto  to  keep 
records  and  to  make  them  available  for  examination. 
The  records  which  the  Administrator  sought  to  exam- 
ine in  this  case  were  of  that  type.  The  information 
sought  was  reasonably  limited  in  scope  and  clearly 
pertinent  and  relevant  to  tlie  enforcement  of  the  Act. 
The  insjjection  requirement  to  which  the  appellant 
sought  to  compel  obedience  was  therefore  a  lawful 
exercise  of  the  Administrator's  investigatory  power, 
and  a])])ellee's  persistent  refusal  to  allow  examination 
was  wholly  unjustified. 

The  fact  that  appellee  testified  that  he  had  violated 
the  regulation  or  order  of  the  Administrator,  far  from 
being  a  proper  gromid  for  dismissing  the  a])plication 
to  enforce  compliance  with  the  inspection  requirement, 
was  cumulative  ground  for  directing  compliance.  The 
Court's  offer  of  this  testimony  to  the  Administrator 
in  lieu  of  the  inspection  authorized  by  Congress,  and 
its  holding  that  the  Administrator  should  be  satisfied 
therewith,  is  an  attempted  usurpation  of  the  Adminis- 
trator's investigatory  power  and  a  wholly  invalid  exer- 
cise of  the  judicial  function.  The  statutory  and  con- 
stitutional standards  by  which  the  right  of  inspection 
may  be  properly  tested  by  the  Court  were  duly  met 
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and  no  objection  was  raised  with  respect  thereto;  the 
presumption  of  regularity  which  noiinally  attends  an 
administrative  proceeding  was  neither  rebutted  nor 
overcome;  and  the  Court  had  no  facts  before  it  upon 
which  to  base  any  discretion  to  refuse  the  statutory  ji 
relief  prayed  for  by  the  Administrator. 


ARGUMENT. 

I. 

THE  COURT  BELOW  ERRED  IN  EXCUSING  APPELLEE  FROM 
COMPLYING  WITH  THE  INSPECTION  REQUIREMENT.  THE 
COURT'S  BELIEF  THAT  APPELLEE'S  TESTIMONY  WAS  A 
SATISFACTORY  SUBSTITUTE  FOR  THE  ACTUAL  INSPEC- 
TION OF  APPELLEE'S  RECORDS  BY  THE  ADMINISTRATOR 
WAS  NOT  A  PROPER  GROUND  FOR  DENYING  THE  APPLI- 
CATION. 

The  question  presented  in  this  case  is  whether  the 
Price  Administrator  is  barred  from  inspecting  busi- 
ness records  which  a  person  subject  to  a  regulation  is 
required  to  keep,  merely  because  that  person  has  testi- 
fied in  a  proceeding  brought  to  enforce  an  inspection 
requirement,  or  in  another  cause,  and  the  Court  deems 
this  testimony  to  be  a  satisfactory  substitute  for  the 
inspection.  The  Act  does  not  provide  or  even  intimate 
that  the  Administrator's  right  to  inspect  may  be  de- 
feated by  the  testimony  of  a  pai-ty  as  to  any  facts 
sought  to  be  elicited  by  the  inspection,  or  that  the 
Administrator  may  be  compelled  to  acoejit  any  such 
testimony  in  lieu  of  the  inspection.  Yet,  it  is  this  very 
substantial  proviso,  an  implied  condition  subsequent 
as  it  were,  which  the  Court  below  attempts  to  read 
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into  the  Act.  Tlio  provisions  of  the  Act  wliicli  )L,avc  the 
Administrator  authority  to  require  the  keei)ing  of 
records  and  tlie  rii^Hit  to  examine  them  are  as  broad 
and  free  from  limitation  as  lant^uai^e  can  make  them. 
The  Act  authorizes  the  Administratoi-  to  make  investi- 
gations and  obtain  information  which  he  deems  neces- 
sary or  proper  to  assist  him  in  prescribing  any  regula- 
tion or  in  tlie  administration  or  enforcement  of  the 
Act  and  regulations  issued  thereunder  (Sec.  202(a)). 
The  Administrator  is  further  authorized,  by  regula- 
tion or  order,  to  require  a  person  subject  thereto,  to 
make  and  kee])  records  and  permit  inspection  of  them 
(Sec.  202(b)).  No  substitute  for  this  inspection  is 
provided  or  contemplated  by  the  Act. 

Without  the  untrammeled  right  to  inspection  of 
records  required  to  be  kept,  the  purpose  of  the  Act 
would  be  easily  frustrated.  These  purposes,  and  the 
construction  to  be  given  to  Section  202  of  the  Act,  are 
set  forth  by  this  Court  in  Bowles  v.  Glick  Bros.  Lum- 
ber €o.,  146  F.  (2d)  566,  certiorari  denied  June  11, 
1945.  The  Court  there  said  (pp.  570-571) : 

'*It  is  thus  seen  that  dealers  are  required  by  the 
Act  to  keep  such  infoiTnative  records  as  the  Ad- 
ministrator may  direct  and  to  permit  the  Adminis- 
trator, upon  request,  to  inspect  and  copy  them. 
These  requirements  are  an  essential  pai-t  of  the 
Congressional  scheme  of  price  stabilization  and 
control.  It  is  hard  to  see  how  the  purposes  of  this 
vital  wartime  legislation  could  be  achieved  with- 
out them.  To  effect  the  end  desired  Congress 
clothed  the  Administrator  with  regulatory  and 
investigatory  powers  commensurate  with  his  re- 
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sponsibilities,  arming-  him  both  with  authority  to 
inspect  and  with  the  power  of  subpoena.  The 
regulations  on  the  subject  are  in  harmony  with 
the  statute.  *  *  *" 

This  languag'e  was  quoted  and  followed  in  Bowles  v. 
hisel,  148  P.  (2d)  91,  93  (C.C.A.  3rd  1945).  Similar 
views  were  expressed  by  the  Court  of  Appeals  for  the 
District  of  Columbia  in  Cudmore  v.  Bowles,  145  F. 
(2d)  697  (App.  D.  C,  1944),  cert,  denied,  65  S.  Ct. 
588;  ace,  BoivUs  v.  Rothman,  145  F.  (2d)  831  (CCA. 
2d  1945). 

In  denying'  the  Administrator's  application  to  en- 
force compliance  with  the  inspection  requirement,  the 
District  Court  based  its  decision  on  the  sole  ground 
that  it  appeared  to  the  Court  that  *'all  of  the  informa- 
tion that  is  required  herein  was  disclosed  by  the  de- 
fendant and  its  counsel"  in  the  trial  of  another  case 
(R.  26).  Thus  the  Coiu't  concluded  that  it  had  the 
right  to  pass  on  both  the  character  and  quantum  of 
the  information  sought  by  the  Administrator  and  that 
it  had  the  further  right  to  impose  on  the  Administra- 
tor the  testimony  of  appellee  in  lieu  of  the  inspection 
of  the  appellee's  original  records  and  documents. 

This  decision  by  the  Court  w'as  wholly  unauthorized. 
The  basic  grant  of  authority  for  investigations  is 
found  in  Section  202(a)  of  the  Act,  which  authorizes 
the  Administrator  "to  make  such  studies  and  investi- 
gations and  to  obtain  such  infoi'mation  as  he  deems 
necessary  or  proper  to  assist  him  in  ])rescribing  any 
regulation  or  order  under  this  Act  or  in  the  adminis- 
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tration  or  onforccmont  ol'  the  Act  and  i-egulations, 
orders,  and  price  schedules  thereunder".  The  language 
compels  but  one  conclusion — that  the  Court  below 
could  neither  {)rescribe  for  the  Administrator  an  al- 
ternative method  for  obtaining  the  information  nor 
determine  what  information  nuist  satisfy  the  Adminis- 
trator. The  information  which  (Vjngress  authorized 
the  Administrator  to  secure  was  that  whicli  lie  deemed 
necessary  and  not  that  which  the  learned  Court  below 
deemed  necessary. 

The  arrogation  by  the  Court  of  such  f mictions  to 
itself  constituted  a  usurpation  of  the  Administrator's 
authority  in  an  area  peculiarly  and  specifically  con- 
fined to  the  Administrator  by  Congress.  Such  usurpa- 
tion has  been  repeatedly  condemned  even  when  courts 
were  called  ufion  to  review  conclusions  drawn  by 
administrative  agencies  from  conflicting  evidence: 
Swaifue  d;  Hoijt  v,  U.  S.,  300  U.  S.  297,  304;  Mmriifac- 
tiirers  Railivai/  Company  v.  17.  S.,  244  U.  S.  457,  487, 
and  the  nuniei'ous  decisions  following  these  cases. 

''If  the  action  rests  upon  an  administrative  deter- 
mination— an  exercise  of  judgment  in  an  area 
which  Congress  has  entrusted  to  the  agency — of 
course  it  must  not  be  set  aside  because  the  review- 
ing court  might  have  made  a  different  determina- 
tion were  it  em])owered  to  do  so.":  Securiifrs  and 
Exchange  Commission  v.  Chenery  Corp.,  318  U.  S. 
80,94. 

The  judicial  function  is  exhausted  when  there  is 
found  to  be  a  rational  basis  for  the  conclusion  of  an 
administrative  bodv:  Montami  Poircr  Co.  v.  Feck>ral 
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Power  Com.,  112  F.  (2d)  371  (CCA.  9th,  1940); 
Rochester  Tel.  Corp,  v.  U.  S.,  307  U.  S.  125,  146,  and 
cases  there  cited.  A  fortiori,  the  00111*1  below  trans- 
gressed its  judicial  functioii  when  it  assumed  to  im- 
pose on  the  Administrator  si)ecific  information  as  a 
basis  for  arriving  at  his  conclusion.'^ 

The  Court's  order  in  the  instant  case  evidently 
stemmed  from  an  entire  misconception  of  the  adminis- 
trative investigatory  function  and  the  respective  and 
complementary  functions  of  courts  and  administra- 
tive agencies.  The  Court  treated  the  application  for 
enforcement  of  the  inspection  requirement  as  an  appli- 
cation for  discovery  in  an  action  pending  before  the 
Court  C'l  know  that  (it)  is  discovery":  R.  164;  see 
also  pp.  168,  196). 

But  the  Administrator  was  not  in  the  position  of  a 
party  seeking  discovery  in  a  litigated  case  before  the 
Court.  He  was  attempting  to  carry  on  an  investiga- 
tion in  the  exercise  of  a  power  specifically  delegated 
to  him  by  Congress.  The  investigation  was  i)art  of  a 
legislative  and  executive  function  which  could  not  be 
interfered  with  by  the  Court.  Cf.  National  Labor 
Relations  Bd.  v.  Waterman  S.  S.  Corp.,  309  U.  S.  206, 
208-9.  As  was  stated  by  Judge  Learned  Hand  in 
McMann  v.  Securities  and  Exchange  Commission,  87 
F.  (2d)  377,  379  (CCA.  2nd,  1937)  : 

''The   attempted   investigation   may   indeed   lack 
legal  sanction  *  *  *  and  the  officer  who  conducts  it 


^It  has  also  been  repeatedly  held  that  where  ConoTess  has 
delegated  to  an  administrative  authority  a  certain  field  of  gov- 
ernmental activity,  the  Courts  will  not  interfere  until  the  adminis- 
trative proceedings  have  been  concluded.  V.  S.  v.  Kaiitcn,  133  F. 
(2d)  703,  706  (CCA.  2d  1943),  and  cases  there  cited. 
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will  then  stand  no  better  than  any  other  inter- 
loper; but  if  it  be  duly  authorized,  it  is  no  more 
subject  to  obstruction  than  judicial  proceedings." 

Nor  could  the  Court  below  proi)erly  turn  this  sum- 
mary proceeding  to  enforce  a  subpoena  into  a  lawsuit 
to  determine  questions  which  must  be  decided  by  the 
Administrator  in  the  course  of  his  investigation.  In 
Martin  Typewriter  Co.  v.  Walling,  135  F.  (2d)  918 
(1943),  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  affirmed  an  order  enforcing  an  administrative 
subpoena,  quoting  with  approval  the  following  lan- 
guage from  the  memorandum  opinion  of  the  Court 
below  (at  p.  919)  : 

''This  is  an  application  to  enforce  a  subpoena  in 
what  appears  on  its  face  to  be  an  authorized  and 
orderly  investigation,  and  I  do  not  feel  justified 
in  turning  it  into  a  lawsuit  to  decide  a  question 
which  must  be  decided  by  the  administrator  in 
the  course  of  his  investigation,  and  which,  if  de- 
cided wrong,  can  be  corrected  later  in  a  proceed- 
ing to  enforce  the  order  of  the  administrator." 

The  Court  below  believed  that  unless  it  treated  the 
application  as  one  for  discovery,  it  became  a  mere 
rubber  stamp  (R.  190).  It  is  submitted  that  in  this 
conception  of  its  role  the  Court  was  obviously  in  error. 
The  function  of  the  Court  in  connection  with  the  en- 
forcement of  an  administrative  sub])oena  is  anything 
but  ministerial  and  automatic.  The  Court  has  im- 
portant judicial  functions  to  perform  in  testing  the 
Administrator's  right  to  a  subpoena,  by  applying  cer- 
tain well-defined  standards  for  the  protection  of  the 
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indiAddual's  constitutional  rights.  Thus,  in  a  proper 
case  a  witness  may  'be  protected  against  self-incrimina- 
tion; cf.  Boyd  V.  U.  S.,  116  U.  S.  616.  The  adminis- 
trative subpoena  might  be  set  aside  because  it  is  un- 
duly vague  and  unreasonably  oppressive;  cf.  Hale  v. 
Henkel,  201  U.  S.  43 ;  Federal  Trade  Comm.  v.  Ameri- 
can Tobacco  Co.,  264  U.  S.  298.  The  Court  may  find 
that  the  subpoena  was  not  issued  by  the  person  vested 
with  the  power;  cf.  Cudahi/  Packing  Co.  v.  Holland. 
315  U.  S.  357;  or,  finally,  that  the  evidence  sought  is 
not  germane  to  any  lawful  subject  of  inquiry. 

None  of  these  or  any  other  valid  defenses  were  o]' 
could  have  been  urged  here.  In  the  instant  case  the 
materiality  of  the  documents  is  unquestioned  and  they 
are  sufficiently  and  clearly  described  in  the  inspection 
requirement.  The  inspection  requirement  was  reason- 
ably limited  in  scope  and  called  only  for  documents 
relevant  to  the  injury  (cf.  Walling  v.  Balhal  Corp., 
135  F.  (2d)  1003  (CCA.  2d,  1943) ;  Brotvn  v.  U.  S., 
276  U.  S.  134,  143).  Because  of  the  well-established 
presumption  of  regularity  attending  acts  of  adminis- 
trative agencies,  the  mere  fact  that  the  Administrator 
issued  an  inspection  requirement  is  sufficient  to  show 
that  he  deemed  the  information  sought  here  necessary 
or  proper  to  aid  in  the  administration  and  enforce- 
ment of  the  Act  and  that  he  has  not  acted  oppressively 
or  undertaken  to  pursue  investigations  where  no  need 
therefor  is  apparent  (Bowles  v.  Glick  Brothers  Ltim- 
her  Co.,  supra,  146  F.  (2d)  at  p.  571 ;  Mississippi  Road 
Stipplif  Co.  V.  Walling,  136  F.  (2d)  391,  394  (CCA. 
5th),  cert,  denied,  320  U.  S.  752;  McGarry  v.  Securi- 
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ties  (0  Exchamjr  Commission,  147  F.  (2d)  389,  393 
(CCA.  10th,  1945)).  A})i)ellees  heive,  of  course, 
utterl}^  failed  either  to  rebut  or  overcome  this  pre- 
sum])ti()]i:  as  was  shown  above  (Statement  of  Facts), 
they  resisted  the  application  for  inspection  solely  on 
the  g'round  of  tlie  alleged  invalidity  of  the  regulations. 

The  inspection  requirement  "should  have  been 
obeyed  without  recourse  to  the  Court":  (Jiidmorc  v. 
Bowles,  145  F.  (2d)  697,  698  (App.  D.  C,  1944),  cert, 
denied,  65  S.  Ct.  588.  The  Court  had  no  facts  before 
it  upon  which  to  base  any  discretion  to  refuse  enforce- 
ment of  the  inspection  requirement. 


II. 

IN  ANY  EVENT,  THE  INFORMATION  DISCLOSED  BY  APPELLEE 
DURING  THE  HEARING  WAS  NOT  "ALL  OF  THE  INFOR- 
MATION REQUIRED"  BY  THE  ADMINISTRATOR. 

Not  only  did  the  Court  below  grossly  misconceive 
the  nature  of  the  .judicial  function  he  was  called  upon 
to  exercise  in  acting  upon  appellant's  application:  he 
also  failed  utterly  to  comprehend  the  objectives  sought 
to  be  accoini)lished  by  the  Administrator  in  I'equesting 
appellee  to  comply  with  the  law  by  ])ermitting'  the 
inspection  of  the  ''quasi-public"  records  imder  its 
control.  As  disclosed  by  the  very  language  of  Section 
202(a)  of  the  Act,  the  Administrator  utilizes  the  in- 
formation obtained  by  such  inspections  (1)  in  pre- 
scribing regulations  and  orders  pursuant  to  the  con- 
gressional mandate,  (2)  in  the  administration  of  such 
orders,  and  (3)  in  the  enforcement  of  the  Act  and  the 
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various  regulations,  orders,  and  price  schedules  issued 
thereunder.  The  tremendous  task  of  fixing  the  prices 
of  numberless  commodities  subject  to  price  control  so 
that  they  will  be  '^generally  fair  and  equitable"  in  the 
comi)lex  workings  of  our  war  economy  and  of  enforc- 
ing a  program  for  that  purpose  camiot  be  accom- 
plished unless  ])recise  and  comprehensive  information 
is  made  readily  available. 

With  these  general  objectives  in  mind,  an  examina- 
tion of  the  record  below  shoAvs  no  support  whatever 
for  the  Court's  conclusion  that  '^all  of  the  information 
that  is  required  herein  was  disclosed  by  defendant  and 
its  counsel  during  the  trial  of  said  other  case." 
Virtually  the  only  information  supplied  was  the 
admission  that  the  company  was  doing  business  in 
contravention  and  defiance  of  the  regulation.  The 
exact  amount  of  sales  made,  the  dates  thereof,  the 
prices  for  which  it  bought  and  sold  its  turkeys,  etc. — 
all  was  left  to  speculation.  Not  a  single  document  re- 
lating to  the  operation  of  appellee's  business  was 
produced,  nor  any  concrete  evidence  of  any  sort.  The 
only  specific  violation  admitted  by  the  appellee  was 
the  payment  to  growers  of  turkeys  of  a  higher  ^pr6ff  y-  \\ 
^>^  ^t>t/tjessing  charge  than  was  permitted  under  the  regulation 

(R.  i6;p?  j  j] 

The  Administrator,  for  examjole,  desired  to  discover 
the  price  for  which  appellee  sold  turkeys  which  were 
rejected  by  the  Army.  The  District  Court,  however, 
did  not  deem  this  information  relevant  for  the  reason 
that  it  "comes  under  the  heading  of  de  minimis  non 
curat  lex"  (R.  182).   Yet  the  annual  volume  of  these 
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sales  amounted  to  a  possible  $80,000.*  Also,  the  Ad- 
ministTator  advised  the  Court  that  he  desired  to  in- 
vestigate the  records  of  ai)pellee  to  discover  details 
regarding  its  exjjort  sales  (R.  184-185)  and  sales  to 
the  Army  and  Navy.  'I'he  Court  did  not  "deem  it 
necessary",  however,  stating  that  "I  would  not  think 
that  in  a  large,  notorious  transaction  like  that  it  would 
be  much  of  a  field  for  investigation  for  evasion"  (R. 
190). 

Congress  has  placed  several  sanctions  in  the  hands 
of  the  Administrator,  who  may  determine  which  par- 
ticular sanction  should  be  invoked,  the  decision  de- 
13ending  upon  the  particular  facts  involved  in  each 
case.  For  example,  a  treble  damage  action  might  be 
instituted  pursuant  to  Section  205(e)  of  the  Act,  or  a 
suit  for  injunction  could  be  brought  (Section  205(a)), 
or  a  license  suspension  action  connnenced  under  Sec- 
tion 205(f)(2),  or  the  case  could  be  referred  to  the 
United  States  Attorney  for  appropriate  criminal 
action.  The  inconclusive  "evidence"  which  the  (\)urt 
below  "developed"  (R.  196)  was  not  only  useless 
to  the  Administrator  for  purposes  of  prescribing  and 
administering  the  regulations,  but  in  addition  failed 
to  provide  an  adequate  basis  upon  which  an  intelligent 
selection  of  the  proper  sanction  could  be  made.  Fur- 
thermore, the  lower  Court's  suggestion  (R.  199-200) 
that  the  govermnent  should  institute  an  action,  the  sole 
basis  of  which  is  an  admitted  violator's  oral  statement, 
without  first  verifying  that  statement  by  an  examina- 


-•Possibly  two  per  cent    (R.   182)   of  a  $4,000,000  business   (R. 

118). 
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tion  of  his  records  (which  he  is  required  to  keep  for 
this  specific  purpose),  is,  to  say  the  least,  unique. 

The  import  of  the  lower  Court's  decision  is  startling. 
It  amounts  to  this:  admitted  violators  of  the  Act 
are  exempt  from  its  provisions  relating  to  examination 
and  inspection  of  documents.  It  may  be  doubted 
whether  the  Court  below  intended  to  make  a  holding 
of  this  kind.  However,  the  conclusion  is  imescai)able. 
The  Court  actually  dismissed  the  Administrator's 
application  because  the  person  sought  to  be  investi- 
gated admitted  being  in  violation  of  the  Act. 


III. 


THE  OTHER  GROUNDS  FOR  DENYING  THE  APPLICATION 
STATED  BY  THE  COURT  BELOW  IN  THE  COURSE  OF  THE 
TRIAL  ARE  INAPPROPRIATE. 

In  the  strange  trial  which  took  place  below,^  the  only 
contest  on  the  issues  presented  by  the  application  was 
that  between  the  Administrator  and  the  Court,  rather 
than  between  the  parties  to  the  proceeding.  The  ap- 
pellee rested  its  entire  defense  on  the  invalidity  of  the 
regulations.  All  the  contentions  with  regard  to  the 
propriety  of  the  application  for  inspection  were  ad- 


•'The  Court's  jurisdiction  was  invoked  under  the  Act  for  tlie 
specific  purpose  of  testing  the  Administrator's  right  to  an  inspec- 
tion of  appellee's  records.  The  Court  turned  the  trial  of  this  issue 
into  an  administrative  investigation  designed  to  ''develop"  testi- 
monj'  in  lieu  of  such  inspection,  with  the  Court  himself  holding 
the  investigation,  asking  all  the  questions,  and  completely  taking 
over  the  conduct  of  the  case  for  appellee.  Cf.  Martin  Typewriter 
Co.  V.  Walling,  135  F.   (2d)  918,  919   (CCA.  1st,  1943). 
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vanced  by  the  Court  on  its  own  initiative.   These  con- 
tentions will  l)e  bi'iofly  noted. 

The  Court  spoke  freely  regarding-  the  appellee's 
liglit  to  ])rotection  against  self-incrimination  (R.  197- 
199).  However,  the  inspection  requirement  related  only 
to  the  records  of  the  cori)orate  appellee,  and  only  to 
those  records  which  it  was  its  duty  to  keep  under  the 
Act  and  regulations.  These  were  quasi- j)ublic  records 
which  aj)])ellee  may  be  compelled  to  pi'oduce  even 
though  their  contents  may  teiid  to  incriminate  it,  and 
the  constitutional  privilege  against  self-incrimination 
does  not  extend  to  such  records:  Bowleg  v.  GUck  Bros, 
Lumber  Co.,  146  F.  (2d)  566  (CCA.  9th,  1945),  cert, 
denied  June  11,  1945;  Bowles  v.  (Uuhnore,  145  F.  (2d) 
697  (App.  D.  C  1945),  cert,  denied,  65  S.  Ct.  588; 
Bowles  V.  Insel,  148  F.  (2d)  91  (C.C.A.  3rd,  1945) ; 
and  in  any  event,  the  claim  of  privilege  is  only  avail- 
able to  a  natural  person  and  not  to  a  corporation : 
U.  S.  V.  White,  322  U.  S.  694,  64  S.  Ct.  1248  (1944). 

The  Court  also  definitely  and  repeatedly  ruled®  that 
the  Administrator  had  to  establish  probable  cause  for 
believing  that  a  violation  occurred,  as  a  prerequisite 
to  tlie  right  to  enforce  inspection  of  the  records.  This, 
of  course,  is  not  the  law :  Bowles  v.  Gliclx  Lmnher  Co., 
supra,  146  F.  (2d)  566  at  p.  571;  Botvles  v.  Jnscl, 
supra;  Boivlcs  v.  Cudmore,  supra;  Bo  ivies  v.  Bothmav, 
supra.  ,  ,^y 


f'When  counsel  for  appellant  stated  tliat  it  was  not  necessaiy  to 
show  any  facts  indicating'  prol)al)le  cause,  the  Court  replied: 
"That  would  be  l)etween  you  and  me  and  the  appellate  court "'  (R. 
170).  At  pages  167  to  169,  the  entire  colloquy  between  the  Court 
and  counsel  for  appellant  relates  to  the  Court's  insistence  on  facts 
indicating  probable  cause.   See  also  pages  188-189. 
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CONCLUSION. 

It  is  respectfully  submitted  that  the  order  of  dis- 
missal should  be  reversed  and  the  cause  remanded  with 
instructions  to  grant  the  relief  requested  by  the  Ad- 
ministrator in  these  proceedings. 

Dated,  October  5, 1945. 

Resijectfully  submitted, 
George  Moncharsh, 
Deputy  Adniinistrator  for  Enforcement, 
Federal  Office  Building  No.  1,  Washington,  D.C., 

Herbert  H.  Bent, 

Regional  Litigation  Attorney, 
Jacob  Chaitkij^, 
Chief,  Briefing  and,  Appellate  Unit, 
Francis  Gill, 

Attorney, 
1355  Market  Street,  San  Francisco  3,  California, 

James  E.  Blackford, 
Cecelia  P.  Gallagher, 

Attorneys,  Office  of  Price  Administration, 
Portland,  Oregon. 
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STATEMENT  OF  FACTS 

On  or  about  the  1st  of  August,  1944,  the  Appellant 
determined  that  an  investigation  of  the  books  and 
accounts  of  the  Appellees  was  necessary  in  connection 
with  the  enforcement  of  Regional  Order  G-93  issued 
on  May  17, 1944,  "to  discover  whether  or  not  Respond- 
ents had  complied  and  are  complying  with  the  provi- 
sions of  the  Act  and  of  said  Orders."  (Tr.  342) 

A  request  was  made  that  the  Appellees  permit  the 
inspection  and  copying  of  their  records  relating  to  the 


"purchase,  sale  and  disbursements,  covering  the  sale 
and  purchase  by  Respondents  of  all  turkeys  purchased 
and  sold  by  them  between  the  dates  of  May  8, 1944  and 
August  10,  1944  ***."  (Tr.  342)  It  is  alleged  in  para- 
graph VI  of  the  application  (Tr.  343)  that  the  Appli- 
cant believed  that  Appellees  records  "constitute  evi- 
dence which  is  competent,  relevant  and  necessary  in 
the  said  investigation  and  that  such  investigation  is 
essential  to  the  enforcement  and  administration  of  the 
Act  and  of  Revised  Maximum  Price  Regulation  269, 
as  amended,  and  Regional  Order  G-93." 

The  Appellees  made  a  return  to  the  Order  to  Show 
Cause  (Tr.  3)  and  set  out  in  full  Order  G-93,  together 
with  the  definitions  appended  to  it.  The  order  among 
other  things  provided  as  follows: 

"The  above  prices  are  the  only  prices  which  may 
be  charged  for  processing  services.  Any  charge 
of  less  than  the  prices  fixed  in  this  Order  will 
be  considered  an  attempt  to  evade  Revised  Maxi- 
mum Price  Regulation  269.  Charges  of  more  than 
those  prices  would  be  in  outright  violation  of  this 
Order." 

Later,  the  Appellees  filed  an  answer  to  the  applica- 
tion, wherein  it  is  alleged  that  the  Appellees  believed 
that  Order  G-93  is  void  for  various  reasons  (Tr.  15) 
and  deny  certain  of  the  allegations  of  the  application. 
In  a  separate  and  affirmative  answer,  (Tr.  16)  the 


Appellees  pleaded,  among  other  things,  that  a  custom 
had  existed  in  the  trade  for  a  long  time  for  handling 
turkeys  on  a  per  head  basis  at  certain  prices.  Reference 
is  then  made  to  Order  G-93  and  the  definitions  relating 
thereto,  the  chief  departure  from  the  above  custom 
being  that  turkeys  must,  under  the  order,  be  handled 
on  a  per  pound  basis  charged  to  the  growers,  which, 
it  is  alleged,  would  amount  to  such  an  excessive  charge 
that  the  growers  would  not  submit  to  it. 

It  is  alleged  that  on  October  2, 1944,  there  was  issued 
from  the  OP  A  office  in  Washington  a  regulation  which 
permitted  the  Appellees  and  those  in  a  like  position 
to  handle  turkeys  as  agents  for  the  growers,  and  that, 
ever  since  the  issuance  of  this  regulation,  the  Appellees 
had  complied  with  it  and  were  continuing  to  do  so. 
(Tr.20). 

Paragraph  XII  of  the  Answer  (Tr.  20)  reads  as 
follows: 

"Previous  thereto  the  respondents  had  not  com- 
plied with  said  Order  G-93  for  the  reason  that  they 
could  not  do  so  without  jeopardizing  their  said  busi- 
ness." 
Paragraph  XIII  reads  as  follows:  (Tr.  20) 

"As  a  result  of  said  modification  of  order  G-93 
no  reason  remains  for  the  application  herein  for 
the  examination  of  the  books,  records  and  accounts 
of  the  respondents,  unless  the  applicant  is  seeking 


evidence  to  be  used  as  a  basis  for  a  complaint  in 
an  action  for  damages  against  the  respondents  for 
an  alleged  violation  of  the  Emergency  Price  Control 
Act  and  regulations  thereunder  or  as  a  basis  for  a 
criminal  prosecution  of  the  respondents  for  such 
alleged  violations." 

Respondents  pleaded  (Tr.  21)  and  proved  without 
dispute  that  they  are  amply  able  to  respond  in  any    j: 
damages  that  might  be  assessed  against  them. 

Miss  Gallagher  (Tr.  52)  stated,  in  effect,  that  the 
Appellant  wished  to  look  at  the  records  of  the  Appellees 
to  build  up  a  case  against  them  and  (Tr.  72)  she  said 
"So  far  in  this  situation  we  have  no  information  on 
which  to  base  the  proper  kind  of  a  lawsuit."  This 
specific  Regional  Order  G-93  was  considered  by  a  large 
number  of  growers  from  Washington  and  Oregon  at  a 
meeting  held  in  Portland  on  September  11,  1944,  at 
the  request  of  the  OPA  (Tr.  64)  and  was  declared  to 
be  unreasonable  and  should  not  be  enforced.  Certain 
changes  were  suggested  to  make  it  workable  (Tr.  65). 

At  page  66  of  the  transcript  there  is  a  letter  address- 
ed by  the  head  of  the  National  Turkey  Federation  to 
Mr.  Haldeman  of  the  OPA,  dated  September  18,  1944, 
wherein  G-93  is  analyzed  and  it  is  contended  that  it 
is  unreasonable  and  unworkable  and  should  be  revoked, 
it  being  stated  that  the  attempt  to  enforce  it  is  the 


result  of  the  vanity  or  poor  judgment  of  the  one  person 
who  issued  it. 

At  page  71  of  the  transcript,  Miss  Gallagher  stated 
that  if  the  inspection  were  allowed,  "Then  we  could 
bring  an  injunction  suit  in  order  to  ask  him  to  be 
enjoined." 

Mr.  Norton  (Tr.  126)  explained  in  detail  the  result 
of  compliance  with  this  order,  stating  that  under  it 
there  would  have  to  be  a  raise  in  the  charge  to  the 
grower  of  an  average  of  40c  a  head.  At  page  129  of 
the  transcript  he  testified  that  since  the  order  went 
into  effect  on  May  8th,  "there  has  been  nothing  but 
confusion  among  everyone,  dealers  and  growers  alike." 
He  said  that  this  applied  to  the  entire  state,  except  the 
cooperatives. 

Mr.  Norton  further  testified  (Tr.  130) : 

"  Well,  it  is  unbelievable  to  me  that  an  order  of 
that  kind  could  possibly  come  out  where  it  sets  a 
minimum  charge  that  we  had  to  charge  a  grower, 
setting  up  a  price  in  excess  of  what  it  cost  us  to 
do  that  job,  was  beyond  me.  I  still  can't  believe  that 
an  order  of  that  kind  could  come  out." 

He  further  testified  (Tr.  136)  that  the  order  had  been 
modified  so  as  to  allow  the  wholesaler-processor  to  act 
as  an  agent  for  the  grower  and  that  (Tr.  139)  under 
this  modification,  "We  will  be  right  back  to  where  we 


were  before  this  order  came  out,  before  G-93  here  ever     \ 
came  into  existence."  See  plaintiff's  exhibit  3  (Tr.  286). 

Mr.  Norton  testified  (Tr.  121)  regarding  the  custom 
existing  in  the  trade  before  the  promulgation  of  OPA 
regulations  that, 

"The  custom  ever  since  the  processors  and  whole- 
salers started  to  dress  turkeys  has  been  to  buy  the  j 
turkeys  from  the  growers  on  the  dressed  weight 
and  grade,  and  charging  the  growers  for  the  service, 
picking  and/or  hauling,  whichever  the  case  may  be, 
or  both.  If  the  grower  hauled  his  own  turkeys  in 
you  wouldn't  charge  him  for  the  hauling.  If  you 
hauled  them  in  for  him,  you  would  charge  him  both 
for  the  hauling  and  dressing. 

Q.    Was  that  a  per  head  basis? 
A.    The  hauling  and  dressing  was  all  on  a  per 
head  basis. 

He  further  testified  (Tr.  122)  that  before  the  OPA 
regulations  came  in  the  charge  for  this  service  was 
23c  on  hens  and  25c  on  toms,  and  (Tr.  123)  that  this 
charge  was  raised  to  25c  and  28c  per  head.  Mr.  Norton 
further  stated  (Tr.  126)  that  under  G-93  the  per  head 
charge  came  to  as  much  as  72c  per  head  on  toms 
amounting  to  an  average  raise  of  40c  a  head. 

He  further  testified  (Tr.  128)  that  since  July,  1944, 
there  was  an  embargo  on  turkeys  so  that  all  must  go 
to  the  armed  forces. 


"There  can't  be  a  pound  sold  outside  of  that — 
their  care ;  and  that  has  been  on,  in  fact,  that  order 
was  on  when  this  G-93  came  into  existence.  We 
were  compelled  at  that  time  to  sell  to  the  army 
and  the  growers  were  compelled  to  sell  through 
a  licensed  dealer." 

He  further  testified  (Tr.  128) : 

"Since  last  May  it  has  been  in  the  shape  it  is 
now.  The  growers  are  simply  holding  back.  They 
don't  want  to  sell.  In  the  meantime  the  war  pool 
is  right  on  our  heads  trying  to  get  turkeys  for  our 
armed  forces.  If  we  are  going  to  have  to  feed  them 
overseas  we  have  to  get  turkeys  and  since  this 
order  has  been  in  effect,  May  8th,  there  has  been 
nothing  but  confusion  among  everyone,  dealers  and 
growers  alike." 

He  said  the  same  situation  existed  in  the  State  of 
Washington.  Mr.  Norton  stated  (Tr.  181)  that  as  to 
turkeys  rejected  by  the  Army  a  permit  might  be  ob- 
tained for  a  resale  and  that  the  rejections  might 
amount  to  about  17^  of  the  turkeys  handled.  The  court 
made  the  remark  that  this  would  come  under  the  head 
of  de  minimis  non  curat  lex. 

Mr.  Thad  R.  Perry  testified  (Tr.  206)  that  he  was 
engaged  in  the  same  kind  of  business  as  Mr.  Norton, 
as  an  independent  dealer  in  Seattle,  and  that  before 


this  order  came  out  (Tr.  208)  the  charge  was  30c  to 
35c  per  head  for  handling  turkeys.  He  stated  that  just 
before  the  order  in  question  became  effective^  he 
dressed  tom  turkeys  that  averaged  35  pounds  and  that 
if  compelled  to  charge  the  grower  according  to  the 
terms  of  this  order,  the  amount  would  be  $1.05  per  head 
instead  of  35  cents.  He  said  that  he  refused  to  comply 
with  this  order. 

"We  said  that  we  did  not  wish  to  be  a  party  to  a 
confiscation  of  the  farmer's  property."  (Tr.  209). 
This  witness  explained  further  the  effect  on  the  busi- 
ness and  the  resulting  discrimination  between  the  coop- 
eratives and  the  independent  dealers. 

There  was  other  testimony  of  other  witnesses  as  to 
the  unreasonableness  of  the  order. 

The  Court  regarded  the  Appellant's  appHcation 
as  a  bill  for  discovery,  and  after  hearing  all  the  evidence 
in  this  and  the  companion  case,  concluded  that  a  full 
disclosure  had  been  made  by  the  Appellees,  that  there 
remained  nothing  for  the  Appellant  to  discover,  and 
dismissed  the  case. 

SUMMARY  OF  ARGUMENT 

In  passing  on  the  apphcation  for  an  Order  to  Show 
Cause  why  the  Appellant  should  not  be  permitted  to 
examine  the  books  and  records  of  the  Appellees,  the 
Court  acted  in  a  judicial  capacity,  not  ministerially. 


There  was  no  legal  basis  for  the  application,  since 
Order  G-93,  on  which  it  was  based,  was  illegal  and 
void,  and  had  been,  in  effect,  annulled  before  the  date 
of  the  hearing. 

Assuming  that  a  lawful  basis  for  the  application 
existed,  such  disclosures  were  made  by  the  Appellees 
in  the  course  of  the  hearing  as  to  make  unnecessary  an 
inspection  of  their  books  and  records,  and  thus  the 
question  before  the  Court  became  moot. 

ARGUMENT 

Appellant's  Point  I — The  Fimction  of  the  Court 

The  Appellant  argues,  in  effect,  that  the  Court 
had  no  judicial  function  to  perform,  and  that  when 
the  application  for  the  Order  to  Show  Cause  was  pre- 
sented it  should  have  been  granted  without  any  in- 
vestigation. At  page  12  of  the  brief  it  is  stated: 

"The  Act  does  not  provide  or  even  intimate  that 
the  Administrator's  right  to  inspect  may  be  de- 
feated by  the  testimony  of  a  party  as  to  any  facts 
sought  to  be  elicited  by  the  inspection,  or  that  the 
Administrator  may  be  compelled  to  accept  any 
such  testimony  in  lieu  of  the  inspection." 

That  is  tantamount  to  saying  that  no  matter  how 
fully  detailed  and  complete  a  disclosure  the  Appellees 
might  have  made,  still  the  order  should  have  been 
granted  under  the  plain  provisions  of  the  Act.    This 
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seems  to  go  beyond  the  requirements  of  the  Act. 
Sec.  202  (a),  quoted  at  pages  2  and  3  of  the  Appellant's 
brief,  authorizes  the  Administrator  "to  obtain  such 
information  as  he  deems  necessary  or  proper  to  assist 
him  in  prescribing  any  regulations  or  order  under  this 
Act,  or  in  the  administration  or  enforcement  of  this 
Act  and  regulations,  orders,  and  price  schedules  there- 
under." It  is  further  argued  on  page  13  of  the  Appel- 
lant's brief  that  the  rights  of  the  Administrator  in 
this  matter  of  inspection  are  "as  broad  and  free  from 
limitation  as  language  can  make  them,"  and  that,  "No 
substitute  for  this  inspection  is  provided  or  contem- 
plated by  the  Act."  Again,  at  page  14,  emphasis  is 
placed  on  the  provision  to  the  effect  that  the  Admin- 
istrator may  call  for  such  information  as  he  deems 
necessary;  and,  on  the  same  page,  the  statement  of 
the  Court  to  the  effect  that  it  appeared  to  the  Court 
that  all  the  information  required  was  disclosed  is 
criticized  as  erroneous.  Finally,  on  page  14,  the  argu- 
ment is  summarized  in  this  sentence: 

"Thus  the  Court  concluded  that  it  had  the  right 
to  pass  on  both  the  character  and  quantum  of  the 
information  sought  by  the  Administrator  and  that 
it  had  the  further  right  to  impose  on  the  Admin- 
istrator the  testimony  of  Appellees  in  heu  of  the 
inspection  of  Appellees'  original  records  and  docu- 
ments." 
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If  the  Court  had  no  right  to  pass  on  the  character 
and  quantum  of  the  evidence  submitted,  what  was  the 
province  of  the  Court?  The  answer  is,  to  act  minis- 
terially, only,  as  a  cog  in  the  chain  of  enforcement  of 
the  Act.  The  meaning  of  this  contention  of  the  Appel- 
lant is  left  in  no  doubt.  The  same  idea  is  expressed 
over  and  over  again  in  different  language.  At  page  15 
it  is  said  that  the  Court  had  no  authority  to  "deter- 
mine what  information  must  satisfy  the  Adminis- 
trator. The  information  which  Congress  authorized 
the  Administrator  to  secure  was  that  which  he  deemed 
necessary  and  not  that  which  the  learned  Court  below 
deemed  necessary." 

An  examination  of  the  decisions  cited  and  com- 
mented upon  by  the  Appellant  shows  that  they  do  not 
sustain  his  theory.  In  none  of  the  cases  is  it  held  that 
the  Court  has  no  authority  in  the  premises  other  than 
to  determine  constitutional  questions,  as  suggested  at 
page  17  of  the  brief.  Reference  is  hereby  made  to  a 
few  of  them  as  typical  of  all. 

Walling  V.  Ralbal  Corp., 

135  Fed.  (2)  1003 

This  was  a  proceeding  to  compel  obedience  to  a 
subpoena  duces  tecum.  The  Court  said  in  the  course 
of  the  opinion,  "it  is  true,  of  course,  that  the  data 
sought  by  a  subpoena  duces  tecum  must  be  relative 
to  the  inquiry  at  hand  and  that  the  use  of  this  power 
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must  at  all  times  be  closely  confined  to  the  rudimentary 
principles  of  justice."  It  is  said  that  the  Act  gives  the 
Administrator  an  initial  discretion  in  the  issuance  of 
a  subpoena  duces  tecum,  which,  if  used  soundly  and 
properly  for  the  statutory  purpose,  will  be  upheld  by 
the  Courts  and  that  a  subpoena  so  issued  will  be  en- 
forced. 

Bowles  V.  Glick  Bros.  Lumber  Co., 

146  Fed  (2d)  566 

This  was  an  action  for  a  penalty.  An  investigation 
had  been  made  and  it  was  claimed  that  there  had  been 
an  unlawful  search  and  seizure.  That  was  the  only  point 
under  consideration.  It  was  held  that  the  Administra- 
tor did  not  act  oppressively. 

Bowles  V.  Insel, 

148  Fed  (2d)  91 

Paragraph  1  of  the  syllabus  of  this  case  reads  as 
follows: 

"Generally,  without  a  showing  of  probable  cause 
to  believe  that  the  law  has  been  violated  and  specific 
description  of  the  papers  and  records  to  be  produced, 
a  subpeona  requiring  the  production  of  private 
papers  is  violative  of  the  provision  against  searches 
and  seizures." 

That  is  all  there  is  in  the  case,  except  that  the  records 
in  question  were  held  to  be  quasi-public  records. 
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Martin  Typewriter  Co.  v.  Walling, 

135  Fed.  (2d)  918 

This  came  up  on  a  motion  to  dismiss  on  the  ground 
that  the  Administrator  was  not  authorized  to  act  in 
the  premises.  The  motion  was  denied  and  this  was 
affirmed  on  appeal,  because  the  Answer  "did  not  put 
in  issue  the  scope  of  the  subject  or  the  relevancy  of 
the  data  therein  described.'' 

Mississippi  Road  Supply  Co.  v.  Walling, 

136  Fed.  (2d)  391 

In  this  case  it  is  held  that  the  issuance  of  an  order 
upon  refusal  to  obey  a  subpoena  is  not  mandatory. 

U.  S.  vs.  Kauten, 

133  Fed.  (2d)  703 

Here  it  appears  that  there  was  a  full  investigation 
by  the  Court. 

It  is  submitted  that  Congress  did  not  intend  or 
attempt  by  the  Act  in  question  to  deprive  the  Courts 
of  the  exercise  of  judicial  power  in  dealing  with  such 
features  of  the  enforcement  of  the  Act  as  might  be 
brought  before  them,  and  that  no  Court  has  so  held, 
and  that  this  becomes  plain  when  the  opinions  are 
read  as  a  whole  and  the  nature  of  the  cases  observed, 
instead  of  wrenching  portions  of  the  opinions  from  the 
context.  Indeed,  in  such  a  case,  the  application  invokes 
the  exercise  of  the  judicial  function,  since  the  Appli- 
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cant  seeks  an  Order  to  Show  Cause  why  it  should  not 
be  adjudged  that  the  Respondents  should  permit  the 
inspection.  Under  the  construction  of  the  Act  urged 
by  the  Appellant  relating  to  the  duty  of  the  Court, 
no  such  application  should  be  made,  it  being  enough 
for  the  Appellant  to  suggest  to  the  Court  that  he  had 
demanded  the  inspection,  that  it  had  been  refused, 
and  to  present  to  the  judge  an  order  for  him  to  sign  on 
the  dotted  line  commanding  the  respondents  to  permit 
the  inspection.  Thus  a  hearing  becomes  meaningless. 
Congress  has  gone  pretty  far  toward  delivering  the 
American  public  into  the  power  of  numberless  boards, 
bureaus,  agencies  and  commissions,  but  not  quite  far 
enough,  fortunately,  to  emasculate  the  Courts  of  the 
land  altogether.  Our  Courts  are  still  open  and  function- 
ing in  such  matters  as  in  others. 

In  view  of  the  record  in  this  case,  the  absurdity  of 
reducing  the  Court  to  a  purely  clerical  position  in  the 
practice  of  enforcing  the  Act  and  thus  requiring  the 
judge  to  issue  an  order  commanding  obedience  to  the 
demands  of  the  Administrator  becomes  a  glaring  one. 

The  application  was  based  solely  on  Order  G-93 
which  was  void. 

On  each  and  all  of  the  grounds  assigned  by  the 
Appellees:  It  violated  the  long  established  practice 
in  the  business.  It  discriminated  between  the  inde- 
pendent operators  and  the  cooperatives.  It,  in  effect, 
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attempted  to  confiscate  the  property  of  the  independent 
operators  and  to  deprive  them  of  their  property  with- 
out due  process  of  law.  On  all  these  general  grounds 
it  was  void.  But  aside  from  these,  there  remained  the 
further  fatal  reason,  namely:  that  it  was  issued  with- 
out authority  of  law,  without  a  legal  basis,  since  the 
Price  Control  Act  was  designed  to  fix  maximum  prices, 
not  minimum  prices,  and  here  a  definite  price  was 
fixed.  As  to  this  there  was  no  room  for  a  misunder- 
standing, it  being  stated  that  the  prices  fixed  in  the 
order  were  the  only  prices  which  might  be  charged, 
the  word  "only"  being  emphasized  in  the  text.  The 
unfairness  and  absurdity  resulting  from  an  attempt 
to  put  such  a  provision  in  operation  was  clearly  shown 
without  dispute  in  the  evidence  submitted  by  the  Ap- 
pellees. As  soon  as  the  true  character  of  the  order 
became  known  to  the  main  office  in  Washington  it  was 
nullified  by  the  modification  of  October  2nd. 

Miss  Gallagher  referred  to  injunctive  relief.  Ob- 
viously that  could  not  be  had,  since  the  period  from 
May  8th  to  August  14th  had  passed  and  the  Appellees 
were  not  attempting  to  comply  with  the  order,  and  at 
the  time  of  the  trial  were  operating  under  the  modifi- 
cation. Therefore  no  purpose  could  be  served  under 
an  order  for  the  examination  of  the  books  and  records 
of  the  Appellees,  except  possibly  to  uncover  evidence 
which  might  be  used  as  a  basis  for  an  action  for  a 
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penalty  or  for  a  criminal  prosecution.  In  fact,  Miss 
Gallagher  frankly  stated  that  the  inspection  was  sought 
as  a  basis  for  some  kind  of  a  lawsuit  against  the  Ap- 
pellees. 

Conceding  for  the  sake  of  the  argument  the  widest 
latitude  to  the  powers  vested  in  the  Appellant  in  the 
enforcement  of  the  Act,  it  must  be  admitted  that  by  the 
record  here  no  showing  is  made  that  a  necessity  existed 
for  granting  the  application,  even  if  it  be  argued  that 
a  sufficient  disclosure  was  not  made,  since  if  he  had 
a  case  against  the  Appellees  the  remedies  afforded  by 
the  practice  in  an  ordinary  action  for  the  recovery  of 
a  penalty  or  in  a  proceeding  for  the  imposition  of 
punishment  were  available  to  him.  Elaboration  on 
this  point  is  not  necessary.  The  Appellees  having  ad- 
mitted non-compliance  with  the  order,  a  complaint 
could  be  filed  against  them  for  the  purpose  of  assess- 
ing penalties,  and  thereupon  they  could  be  subpoenead 
duces  tecum  with  all  their  records.  Again,  the  Appellees 
having  admitted  violation  of  the  order,  an  indictment 
or  information  could  be  predicated  on  that  admission. 

APPELLANTS  POINT  II— The  sufficiency  of  the 
disclosure 

At  the  trial  of  this  and  the  companion  case  it  deve- 
loped, aside  from  the  void  character  of  the  order,  that 
if  any  reason  for  the  application  existed  at  the  time 
of  the  initiation  of  the  proceedings,  it  ceased  to  exist 
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during  the  course  of  the  hearing,  and  thus  the  whole 
matter  became  moot  and  there  was  no  longer  anything 
before  the  Court.  This  was  so  because  on  the  2nd  day 
of  October,  1944  the  obnoxious  feature  of  the  order  was 
nullified  by  the  head  office  of  the  OPA  at  Washington 
(according  to  the  Court,  as  a  result  of  the  attack  upon 
the  order  in  this  and  the  other  case).  The  Appellants 
promptly  complied  with  the  order  as  modified.  So  there 
was  no  basis  for  an  injunction.  They  admitted  non- 
compliance from  the  beginning  and  until  the  date  of 
the  modification.  Nevertheless,  the  Appellant's  attor- 
ney stated  that  Appellant  desired  to  obtain  some  sort 
of  information  as  a  basis  for  some  sort  of  a  lawsuit, 
that  is,  he  asked  for  discovery.  Discovery  of  what? 
Not  of  evidence  bearing  on  the  question  of  whether 
or  not  the  Appellees  had  violated  the  order,  because 
the  violation  was  admitted.  To  ascertain  the  amount 
of  sales  by  the  Appellees  during  the  period  in  question? 
No  evidence  on  that  score  was  needed,  because  it 
appeared  without  dispute  that  the  Appellees  had  after 
May  8th,  as  before,  sold  all  their  merchandise  to 
the  Government  for  the  use  of  the  armed  forces,  which 
was,  of  course,  a  notorious  transaction,  all  the  features 
of  which  were  open  to  the  Applicant  and  doubtless  well 
known  to  him.  It  will  not  do  to  say  that  because  some 
of  the  turkeys  were  rejected  by  the  Government  there- 
fore this  order  should  be  granted  to  ascertain  to  what 
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extent  the  Appellees  had  violated  G-93  in  dealing  with 
such  rejected  portion,  since  the  rejection  amounted  to 
only  about  1%  of  the  entire  amount  sold  to  the  Govern- 
ment during  the  period  in  question,  namely:  three 
months  and  six  days.  The  Court  properly  applied  to 
that  feature  the  maxim  of  de  minimis  non  curat  lex. 

The  Court  adjudged  that  the  case  should  be  dis- 
missed because  a  full  disclosure  had  been  made,  and 
mentioned  also  the  financial  responsibility  of  the  Ap- 
pellees. While  these  were  proper  and  sufficient  grounds 
for  the  dismissal,  a  complete  reason  for  the  dismissal 
was  the  invalidity  of  the  order.  Referring  to  it  once 
more:  By  its  terms  the  independent  operator  was 
commanded,  under  the  pains  and  penalties  of  the  Act, 
to  charge  the  grower  an  excessive  and  unreasonable 
amount  for  handling  turkeys — ^up  to  $1.05  per  head! 
Of  course  the  grower  would  not  stand  for  any  such 
imposition,  especially  when  he  could  deal  with  a  co- 
operative on  a  reasonable  basis.  Result,  disappearance 
of  the  business  of  the  independent  operator.  No  wonder 
Mr.  Norton  said  on  the  witness  stand  that  it  was 
unbelievable  to  him  that  such  an  order  could  possibly 
be  issued  requiring  the  operator  to  charge  the  grower 
a  price  in  excess  of  what  it  cost  him  to  handle  the 
turkeys.   Somebody  had  a  brainstorm! 

No  legal  right  exists  for  the  granting  of  the  order 
applied  for;  no  necessity  exists  for  its  issuance;  no 
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public  benefit  could  possibly  accrue  therefrom,  while 
on  the  other  hand  the  result  would  be  expense  and 
annoyance  to  the  Appellees. 

The  judgment  should  be  affirmed. 
Respectfully  submitted, 

B.  G.  SKULASON, 

>_ Attorney  for  Appellees. 
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To  the  Honorable  Judges  of  said  court,  GARRECHT, 
DENMAN  and  HEALY: 

Your  petitioners,  appellees  herein,  respectfully  pe- 
tition the  court  for  a  rehearing  in  said  matter  and  for 
the  dismissal  of  said  proceedings  upon  the  following 
grounds : 

I. 

The  court  is  without  junsdiction  in  the  premises. 

II. 

The  proceeding  before  the  court  is  not  one  author- 
ized by  the  Emergency  Price  Control  Act,  or  by  any 
other  law,  or  by  any  practice.  It  is  not  a  suit  or  action. 
It  is  not  due  process  of  law.  It  is  a  nullity. 

ARGUMENT. 

The  character  of  this  proceeding  was  not  adequate- 
ly scrutinized  by  the  appellees  or  their  attorney,  and 
the  fact  that  no  subpena  was  issued  or  served  on  the 
appellees  was  not  noticed  by  them,  until  after  the  de- 
cision in  this  court.  This  oversight  is  a  matter  of  great 
regret.  However,  since  the  question  of  jurisdiction 
may  be  raised  at  any  stage,  it  is  taken  for  granted  that 
the  court  will  not,  because  of  that  oversight,  refuse  to 
consider  this  petition. 

THE  PROCEEDINGS. 

1.  The  appellant  filed  in  the  court  below  an  appli- 
cation for  an  order  permitting  inspection  of  records 
under  Section  202  (b)  of  the  Emergency  Price  Control 
Act,  hereinafter  referred  to  as  the  Act.  (R.  340). 

Section  202  (b)  reads  as  follows: 


"(b)  The  Administrator  is  further  authorized,  by 
regulation  or  order,  to  require  any  person  who  is  en- 
gaged in  the  business  of  dealing  with  any  commodity, 
or  who  rents  or  offers  for  rent  or  acts  as  broker  or 
agent  for  the  rental  of  any  housing  accommodations, 
to  furnish  any  such  information  under  oath  or  affir- 
mation or  otherwise,  to  make  and  keep  records  and 
other  documents,  and  to  make  reports,  and  he  may 
require  any  such  person  to  permit  the  inspection  and 
copying  of  records  and  other  documents,  the  inspec- 
tion of  inventories,  and  the  inspection  of  defense-area 
housing  accommodations.  The  Administrator  may  ad- 
minister oaths  and  affirmations  and  may,  whenever 
necessary,  by  subpena  require  any  such  person  to  ap- 
pear and  testify  or  to  appear  and  produce  documents, 
or  both,  at  any  designated  place." 

Jurisdiction  was  claimed  under  Section  202  (e)  of 
the  Act,  (R.  341)  which  reads  as  follows: 

"(e)  In  case  of  contumacy  by,  or  refusal  to  obey 
a  subpena  served  upon,  any  person  referred  to  in  sub- 
section (c),  the  district  court  for  any  district  in  which 
such  person  is  found  or  resides  or  transacts  business, 
upon  application  by  the  Adminitrator,  shall  have  juris- 
diction to  issue  an  order  requiring  such  person  to  ap- 
pear and  produce  documents,  or  both ;  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  by 
such  court  as  a  contempt  thereof.  The  provisions  of 
this  subsection  shall  also  apply  to  any  person  referred 
to  in  subsection  (b),  and  shall  be  in  addition  to  the 
provisions  of  section  4  (a)." 


Reference  is  made  to  Section  202  (a)  of  the  Act 
(R.  341),  whereby  it  is  made  unlawful  for  any  person 
to  sell  or  deliver  any  commodity,  or  otherwise  to  do  or 
to  omit  to  do,  any  act,  in  violation  of  any  regulations 
or  under  Section  2,  or  of  any  regulation,  or  order  or 
requirement  under  Section  202  (b). 

Section  202  (a)  reads  as  follows: 

"SEC.  202.  (a)  The  Administrator  is  authorized  to 
make  such  studies  and  investigations,  to  conduct  such 
hearings,  and  to  obtain  such  information  as  he  deems 
necessaiy  or  proper  to  assist  him  in  prescribing  any 
regulation  or  order  under  this  Act,  or  in  the  admini- 
stration and  enforcement  of  this  Act  and  regulations, 
orders,  and  pnce  schedules  thereunder." 

Section  205  (a)  reads  as  follows: 

"SEC.  205.  (a)  Whenever  in  the  judgment  of  the 
Administrator  any  person  has  engaged  or  is  about  to 
engage  in  any  acts  or  practices  which  constitute  or 
will  constitute  a  violation  of  any  provision  of  section 
4  of  this  Act,  he  may  make  application  to  the  appropri- 
ate court  for  an  order  enjoining  such  acts  or  practices, 
or  for  an  order  enforcing  compliance  with  such  provi- 
sion, and  upon  a  showing  by  the  Administrator  that 
such  person  has  engaged  or  is  about  to  engage  in  any 
such  acts  or  practices  a  permanent  or  temporary  in- 
junction, restraining  order,  or  other  order  shall  be 
granted  without  bond." 

2.  Upon  this  application  the  appellant  prayed  for 
an  order  requiring  the  appellees  to  show  cause  why  an 
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order  should  not  issue  requiring  them  to  permit  the  in- 
spection and  copying  of  the  records  described  in  the 
Inspection  Requirement  mentioned  at  page  343  of  the 
record. 

A  copy  of  the  Inspection  Requirement  is  attached 
to  the  application  as  Exhibit  "A"  (R.  344  and  345). 
This  is  a  requirement  to  permit  representatives  of  the 
Office  of  Price  Administration  to  inspect  the  records 
of  the  appellees  covering  a  certain  period. 

Exhibit  "B"  attached  to  the  application  is  an  affi- 
davit to  the  effect  that  a  request  was  made  orally  for 
permission  to  examine  the  records  and  that,  this  being 
refused,  the  "Inspection  Requirement"  was  "served" 
on  the  appellees  by  a  representative  of  the  Office  of 
Price  Administration. 

No  subpena  was  issued.  No  action  or  suit  was  in- 
stituted. 

These  sections  of  the  Act,  reduced  to  simple  terms, 
prescribe : 

(1)  It  is  made  unlawful  for  any  person  to  violate 
any  regulation,  order  or  requirement  thereof. 

(2)  The  Administrator  is  authorized  to  make  in- 
vestigations and  obtain  information  deemed  by  him 
necessary  in  the  enforcement  of  the  Act,  and  to  require 
persons  engaged  in  the  business  covered  by  the  Act  to 
keep  records  and  permit  inspection  thereof. 

(3)  He  may,  by  subpena,  require  any  person  en- 
gaged in  such  business  to  appear  in  court  to  testify 
and  produce  documents. 


(4)  In  case  of  refusal  to  obey  a  subpena,  an  order 
of  the  court  may  issue  on  the  application  of  the  Ad- 
ministrator requiring  such  person  to  appear,  give  tes- 
timony and  produce  documents  —  a  subpena  duces 
tecum. 

(5)  He  is  also  authorized  by  Section  205  (a)  to 
make  application  to  the  court  for  an  order  enforcing 
compliance  with  the  provisions  of  the  Act,  by  injunc- 
tion or  other  order. 

Construing  these  provisions  together,  showing  of  a 
violation  of  the  Act  and  the  issuance  of  a  subpena  and 
disobedience  thereof  would  seem  to  be  jurisdictional 
prerequisites  to  the  validity  of  any  such  order  as  was 
issued  here. 

The  only  thing  that  preceded  the  application  was 
the  "Inspection  Requirement",  which,  as  above  noted, 
charged  no  violation  of  the  Act  and  simply  required 
permission  to  inspect  and  copy  records,  which  it  is  said 
that  the  administrator  believes  would  "constitute  evi- 
dence which  is  competent,  revelant  and  necessary  in 
the  said  investigation  •  ^■''  '■''  (R.  343). 

Under  the  universal  practice  of  the  courts,  such 
evidence  is  procurable  by  means  of  a  subpena  in  an 
appropriate  suit  or  action.  Nothing  in  the  Act  indi- 
cates that  Congress  attempted  to  depart  from  this 
practice,  or  to  substitute  for  it  a  new  procedure,  ex- 
cept that  the  Administrator  is  authorized  to  issue  a 
subpena.  Nothing  in  the  Act  confers  jurisdiction  on 
the  court  to  enforce  an  "Inspection  Requirement." 
That  instrument  is  not  a  summons  or  a  subpena,  and 
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yet  on  that  alone  is  based  the  application  in  this  case 
for  an  order  permitting  the  inspection. 

Such  a  procedure  is  not  due  process  of  law.  From  a 
legal  point  of  view  it  is  meaningless. 

It  seems  clear  that  what  Congress  intended  to  legis- 
late, was  to  authorize  the  Administrator  to  secure 
evidence  in  the  time  honored,  constitutional  manner, 
under  a  subpena  issued  by  the  Administrator,  or  by 
the  court  in  an  appropriate  suit  or  action  wherein  was 
charged  a  violation  of  the  Act.  This  the  Administrator 
is  in  effect  authorized  to  do  by  subsections  (b)  and  (c), 
which  is  to  the  effect  that  for  the  purpose  of  obtaining 
information  he  may  by  a  subpena,  require  the  person 
in  question  to  appear  and  testify  and  to  produce  docu- 
ments. This  would  have  been  the  proper  step  to  take 
after  refusal  to  comply  with  the  "Inspection  Require- 
ment." Then,  should  the  subpena  have  been  disobeyed, 
he  could  have  applied  to  the  court  for  an  order  require- 
ing  the  person  to  appear  and  testify  and  produce  docu- 
ments or  he  could  have  filed  suit  and  have  obtained 
a  subpena  from  the  court. 

The  steps  to  be  taken,  therefore,  are: 

(a)  The  issuance  and  delivery  of  a  notice  to  permit 
inspection. 

(b)  The  issuance  of  a  subpena  for  the  inspection, 
or  duces  tecum. 

(c)  The  issuance  of  application  for,  and  the  order 
commanding  the  recalcitrants  to  appear  and  testify. 

The  Administrator  issued  no  subpena,  obtained  no 
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subpena  or  order,  but  stood  upon  the  notice  alone,  as 
if  it  were  a  complaint,  a  summons,  or  a  subpena  —  a 
procedure  unauthorized  by  any  law  and  unknown  to 
the  practice  of  this  or  any  other  court. 

The  decision  of  the  lower  court  should  be  affirmed 
and  the  proceedings  ordered  expunged  from  the 
records. 

Respectfully  submitted, 

BARDI  G.  SKULASON, 

Attorney  for  Petitioners, 

1207  Public  Service  Bldg., 

Portland,  Oregon. 

I  hereby  certify  that  in  my  judgment  the  foregoing 
petition  is  well  founded  and  that  it  is  not  interposed 
for  delay. 

BARDI  G.  SKULASON, 

Attorney  for  Petitioners. 


i8!i4Sti'^'^'^& ' --ft^ 


No.  11034 

®niteb  States 

Circuit  Court  of  Appeals 

jFor  tfte  iSintf)  Circuit. 


A.  N.  McDonald, 

Appellant, 

vs. 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration, 

Appellee. 


tE^raujitript  of  EecorO 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California, 

Southern  Division  --  »^ 

JiJN  -  6  1945 

PAUL  P.  O'BRIEN,' 

CLERK 

Rotary  Colororint,  661   Howard  Street,  Son  Francisco 


No.  11034 

^ntteb  States 

Ctrctttt  Court  ot  appeals; 

ifor  t^t  ^intf)  Cttnttt. 


A.  N.  McDonald, 

Appellant, 

vs. 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration, 

Appellee. 


tE^ransicrtpt  ot  EecorD 


Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Northern  District  of  California, 

Southern  Division 


Rotary  Colorprint,  661    Howard  Street,  San  FrorKisco 


No.  11034 

^niteb  States 

Circuit  Court  of  Appeals 

Jfot  tijc  PauH)  Circuit 


A.  X.  McDOXALD, 

Appellant, 
vs. 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration^ 

Appellee. 


tE^ran^cript  of  i^corti 


Upon  Appeal  £rom  the  Distria  Court  of  the  United  States 

for  the  Northern  District  of  California, 

Southern  Division 


Rotory  Coterprirrt,  66'    Howard  Street.  Son  Froncrsco 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
•rors  or  doubtful  matters  appearing  in  the  original  certified  record 
•e  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ig  in  the  original  certified  record  is  printed  and  cancelled  herein 
}cordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
rinting  in  italic  the  two  words  between  which  the  omission  seems 

►  occur.  I  _.^„ 

PAGE 

Lnswer  of  Defendant  A.  N.  McDonald 14 

ippeal : 

Certificate  of  Clerk  to  Transcript  of  Rec- 
ord on   32 

Designation  of  Contents  of  Record  on 
(DC)    28 

Notice  of  28 

Order  Enlarging  Time  to  Lodge  Record 
on    30 

Orders  Extending  Time  to  Docket  Record 
on  29,  30 

Order  re  Documents  and  Transcript  to  be 
Contained  in  Record  on  (DC) 31 

Order  re  Printing  of  Transcript  on  (CCA)       96 

Statement  of  Points  to  be  Relied  Upon  by 
Appellant,  and  Designation  of  Record 
on  (CCA)   93 

Stipulation  re  Exhibit  in  Record  on 95 

Certificate  of  Clerk  to  Transcript  of  Record 
on  Appeal  32 

!^omplaint   2 


ii  A.  N.  McDonald  vs. 

Index  Paget 

Demand  for  Jury  Trial 14 1 

Designation  of  Contents  of  Record  on  Appeal 

(DC)    28^ 

Findings  of  Fact  and  Conclusions  of  Law 21 

Instructions  to  the  Jury 77 

Judgment  for  Permanent  Injunction 24 1| 

Judgment  on  Verdict 19  ' 

Motion  for  Judgment  (Defendant's)    18 

Motion   for  More   Definite  and  Certain  Com- 
plaint     13 

Motion  for  New  Trial 26 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal   28 

Order  Enlarging  Time  to  Lodge  Record 30 

Orders  Extending  Time  to  Docket 29,  30 

Order  re  Documents  and  Transcript  to  be  Con- 
tained in  Record  on  Appeal  (DC)    31 

Order   re   Printing   of   Transcript   on  Appeal 

(CCA)    96 

Pre-Trial   Order   15 

Statement  of  Points  Relied  Upon  by  Appellant 

and  Designation  of  Record   (CCA) 93 

Stipulation  re  Exhibit  No.  One  95 


Chester  Bowles  "^ 

Index  Page 

'ranscript  of  Proceedings  '^" 

Witnesses  for  the  Defendant : 

McDonald,  Mary  E. 

—direct    ^^ 

70 
— cross   ' " 

— redirect    *^ 

Witnesses  for  Plaintiff: 

Learney,  Albert  L. 

— direct    ^^ 

— cross 44,  52 

Newnian,  Ollis  W. 

— direct    ^^ 

— cross   ^^ 

— recalled,  direct 55 

— cross   '^" 

iT'erdict    ^^ 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

MR.  CHARLES  REAGH, 

995  Market  Street, 

San  Francisco,  California. 

Attorney  for  Defendant  and  Appellant. 

MR.  W.  H.  BRUNNER, 

1355  Market  Street, 

San  Francisco,  California. 

Attorney  for  Plaintiff  and  Appellee. 


2  A.  N.  McDonald  vs. 

In  the  District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

No.  22746G 

PRENTISS  M.  BROWN,  Administrator,  Office  of 
Price  Administrator, 

Plaintiff, 
vs. 

A.  N.  McDonald  and  W.  O.  FINIvE,  individ- 
ually and  as  co-partners,  doing  business  under 
the  firm  name  of  McDONALD  &  FINKE, 

Defendants. 

COMPLAINT  FOR  INJUNCTION  AND 
TREBLE  DAMAGES 

COUNT  ONE 

1.  In  the  judgment  of  the  Price  Administrator, 
the  defendants  have  engaged  in  actions  and  prac- 
tices which  constitute  violations  of  Section  4(a) 
of  the  Emergency  Price  Control  Act  of  1942,  (Pub. 
Law  421,  77th  Cong.,  2nd  Sess.,  c.  56,  56  Stat.  23, 
50  U.S.C.A.,  Appx.  212),  hereinafter  called  ''the 
Act,"  in  that  they  violated  Revised  Maximiun  Price 
Regulation  No.  169,  as  amended — Beef  and  Veal 
Carcasses  and  Wholesale  Cuts;  Revised  Maximum 
Price  Regulation  No.  239,  as  amended — Lamb  and 
Mutton  Carcasses,  and  cuts  at  wholesale  and  re- 
tail;  Revised  Maximum  Price  [1*]  Regulation  No. 
148,    as    amended — Dressed    Hogs    and    Wholesale 
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Pork  Cuts;  Maxinmm  Price  Regulation  No.  389, 
as  amended — Ceiling  Prices  for  Certain  Sausage 
Items  at  Wholesale,  and  Maximum  Price  Regula- 
tion No.  398 — Variety  Meats  and  Edible  By-Prod- 
ucts  at  Wholesale,  all  of  which  price  regulations 
were  effective  in  accordance  with  the  provisions  of 
said  Act;  and,  therefore,  pursuant  to  Section 
205(a)  of  the  Act,  the  Price  Administrator  brings 
this  action  to  enforce  compliance  with  said  Sec- 
tion 4(a). 

2.  Jurisdiction  of  this  action  is  conferred  upon 
the  Court  by  Section  205(c)  of  the  Act. 

3.  At  all  times  mentioned  herein  there  has  been 
in  effect,  pursuant  to  said  Act,  Revised  Maximum 
Price  Regulation  No.  169,  as  amended  (7  Fed. 
Reg.  10381),  establishing  maximum  prices  for  beef 
and  veal  carcasses,  wholesale  and  fabricated  cuts, 
and  processed  products. 

4.  Since  the  1st  day  of  June,  1943,  defendants 
sold  at  wholesale  and  delivered  beef  and  veal  car- 
casses, wholesale  cuts,  fabricated  cuts  and  ground 
meat  at  prices  in  excess  of  those  established  by 
said  Revised  Maximum  Price  Regulation  No.  169, 
as  amended. 

COUNT  TWO 

1.  The  allegations  of  pragraphs  1  and  2  of 
Count  One  herein  are  incorporated  by  reference 
as  if  fully  set  forth. 

2.  At  all  times  mentioned  herein  there  has  been 
in  effect,  pursuant  to  said  Act,  Revised  Maximmn 
Price  Regulation  No.  239,  as  amended — Lamb  and 
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Mutton  Carcasses,  and  Cuts  at  Wholesale  and  Re- 
tail (7  Fed.  Reg.  10688),  establishing  maximum 
prices  of  lamb  and  mutton  carcasses,  wholesale  cuts 
and  hotel  supply  cuts. 

3.  Since  the  1st  day  of  June,  1943,  defendants 
sold  at  wholesale  and  delivered  lamb  and  mutton 
carcasses,  lamb  and  [2]  mutton  wholesale  cuts,  and 
lamb  and  mutton  hotel  supply  cuts,  at  prices  in 
excess  of  those  established  by  Revised  Maximum 
Price  Regulation  No.  239,  as  amended. 

COUNT  THREE 

1.  The  allegations  of  Paragraphs  1  and  2  of 
Count  One  herein  are  incorporated  by  reference 
as  if  fully  set  forth. 

2.  At  all  times  herein  mentioned  there  has  been 
in  effect,  pursuant  to  said  Act,  Revised  Maximum 
Price  Regulation  No.  148,  as  amended  (7  Fed.  Reg. 
8609) — Dressed  Hogs  and  Wholesale  Pork  Cuts, 
establishing  maximmii  prices  of  dressed  hogs  and 
wholesale  pork  cuts. 

3.  Since  the  1st  day  of  June,  1943,  defendants 
sold  at  wholesale  and  delivered  wholesale  pork  cuts 
at  prices  in  excess  of  those  established  by  said 
Revised  Maximum  Price  Regulation  No.  148,  as 
amended. 

COUNT  FOUR 

1.  The  allegations  of  Paragraphs  1  and  2  of 
Count  One  herein  are  incorporated  by  reference  as 
if  fully  set  forth. 

2.  At  all  times  herein  mentioned  there  has  been 
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in  effect,  pursuant  to  said  Act,  Maximum  Price 
Regulation  No.  389,  as  amended — Ceiling  prices 
for  Certain  Sausage  Items  at  Wholesale,  establish- 
ing maximum  prices  for  pork  or  breakfast 
sausages,  frankfurters  and  bologna.  (8  Fed.  Reg. 
5903.) 

3.  Since  the  1st  day  of  June,  1943,  defendants 
sold  at  wholesale  and  delivered  pork  or  breakfast 
sausages,  frankfurters  and  bologna,  at  prices  in 
excess  of  those  established  by  Maximum  Price  Reg- 
ulation No.  389,  as  amended. 

COUNT  FIVE 

1.  The  allegations  of  Paragraphs  1  and  2  of 
Count  One  herein  are  incorporated  by  reference 
as  if  fully  set  forth.  [3] 

2.  At  all  times  herein  mentioned  there  has  been 
in  effect,  pursuant  to  said  Act,  Maximum  Price 
Regulation  No.   398  —  Variety  Meats   and  Edible 

By-Products  at  Wholesale  (8  Fed.  Reg. ), 

effective  June  1,  1943,  establishing  maximimi  prices 
of  Fresh  and  Processed  variety  meats  and  edible 
by-products  derived  from  hog,  cattle,  calf,  sheep 
and  lamb  slaughter. 

3.  Since  the  1st  day  of  June,  1943,  defendants 
sold  at  wholesale  and  delivered  fresh  variety  meats 
and  edible  by-products,  derived  from  hog,  cattle, 
calf,  sheep  and  lamb  slaughter,  at  prices  in  excess 
of  those  established  by  Maximum  Price  Regulation 
No.  398. 
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COUNT  SIX 

1.  The  allegations  of  Paragraphs  1,  2  and  3 
of  Count  One  herein  are  incorporated  by  refer- 
ence as  if  fully  set  foi'th. 

2.  During  all  times  herein  mentioned,  Section 
1364.407  (e)  (2)  of  Revised  Maximum  Price  Regu- 
lation No.  169,  as  amended,  has  provided  that  on  or 
before  June  15,  1943,  each  separate  selling  estab- 
lislnnent  making  sales  to  purveyors  of  meals,  pur- 
suant to  the  provisions  of  Paragraph  (o)  of  Sec- 
tion 1364.452  or  Paragraph  (n)  of  Section  1364.467 
of  said  Regulation,  shall  file  with  the  nearest  Dis- 
trict or  State  Office  of  the  Office  of  Price  Admin- 
istration a  statement  showing: 

''1.  The  total  volume  by  weight,  of  all  meats 
(fresh,  frozen,  cured,  smoked,  cooked,  dried, 
canned,  or  otherwise  processed),  variety  meats  and 
edible  by-products,  sold  and  delivered  by  such  sell- 
ing establishment  from  September  15,  1942, 
through  December  15,  1942,  other  than  sales  to  war 
procurement  agencies,   and 

**2.  The  total  voliune,  by  weight,  of  all  kinds 
(egi,  lamb,  mutton,  pork,  beef,  veal,  sausage,  ham- 
[4]  burger,  etc.)  of  meat,  variety  meats,  (e.g.,  liver, 
tongue,  kidney,  etc.),  and  edible  by-products,  and 
all  other  processed  meat  items  not  specifically  set 
forth  herein,  sold  and  delivered  by  such  selling 
establishment,  during  such  period,  to  purveyors  of 
meals,  other  than  war  procurement  agencies." 

3.  At  all  times  herein  mentioned,  defendants 
made  sales  of  meat  to  purveyors  of  meals,  pursuant 
to   the   provisions   of   Paragraph    (o)    of   Section 
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1364.452  and  Paragraph  (n)  of  Section  1364.467 
of  said  Regulation,  but  failed  to  file  on  or  before 
June  15,  1943,  with  the  Office  of  Price  Adminis- 
tration the  statement  set  forth  in  said  Paragraph 
1364.407(e)    (2)   of  said  Regulation. 

4.  At  all  times  herein  mentioned.  Section 
1364.407(e)  (1)  has  provided,  in  substance,  that 
every  separate  selling  establishment  making  sales 
to  purveyors  of  meals  shall  keep  for  insi)ection 
by  the  Office  of  Price  Administration  for  so  long 
as  the  Emergency  Price  Control  Act  of  1942,  as 
amended,  is  in  effect,  a  complete  and  accurate  rec- 
ord in  schedule  form  for  each  calendar  month,  com- 
mencing with  January,  1943,  with  respect  to  beef, 
and  June  1,  1943,  with  respect  to  veal,  showing 
separately : 

"1.  The  total  inventory  in  pounds  at  the  begin- 
ning of  each  month  of  each  grade  of  each  beef 
carcass,  beef  wholesale  cut,  fabricated  beef  cut, 
beef  offal  item  and  beef  by-product  (bones,  fat, 
tallow,  waste,  etc.)  ;  veal  carcass,  veal  wholesale  cut, 
fabricated  veal  cut,  veal  offal  item  and  veal  by- 
product (bones,  fat,  tallow,  waste,  etc.) ;  the  total 
additions  to  inventory  in  pounds  during  the  month 
for  each  grade  of  each  [5]  such  item;  and  the  total 
inventory  in  pounds  at  the  end  of  each  month  for 
each  grade  of  each  such  item; 

^'2.  The  total  sales  in  pounds  during  the  month 
of  each  grade  of  beef  carcass,  beef  wholesale  cut, 
fabricated  cut,  beef  offal  item,  and  beef  by-product 
(bones,  fat,  ta]low%  waste,  etc.)  ;  veal  carcass,  veal 
wholesale  cut,  fabricated  veal  cut,  veal  offal  item, 
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and  veal  by-product  (bones,  fat,  tallow,  waste,  etc.), 
showing  separately  the  sales  in  pounds  of  each 
grade  of  each  item  made  to  purveyors  of  meals, 
war  procurement  agencies  and  other  govermnent 
agencies  and  the  sales  in  pounds  made  to  other 
buyers ; 

"3.  The  total  sales  realization  for  each  item 
separately  enumerated  in  (2)  hereof  (all  sales  of 
kosher  meat  shall  be  shown  separately.)" 

5.  At  all  times  mentioned  herein,  defendants 
made  sales  of  beef  and  veal  carcasses,  wholesale 
cuts,  fabricated  cuts  and  processed  products,  to 
purveyors  of  meals  and  failed  to  make  and  keep 
for  inspection  by  the  Office  of  Price  Administra- 
tion complete  and  accurate  records  showing  the 
data  required  to  be  kept  by  said  Section  1364.407 
(e)   (1)  of  said  Regulation. 

6.  At  all  times  herein  mentioned  Section 
1364.407(f)  of  Revised  Maximum  Price  Regulation 
No.  169,  as  amended,  provided  as  follows: 

''Every  person  making  a  sale  of  any  beef  cai- 
cass,  beef  wholesale  cut,  veal  carcass,  veal  whole- 
sale cut,  processed  product  or  other  meat  item, 
subject  to  this  Revised  Regulation,  shall  furnish 
to  the  purchaser  at  the  time  of  delivery  a  written 
statement  setting  forth  the  name  and  address  of 
the  buyer  and  seller;  identifying  each  such  item 
sold;  and  setting  forth  the  quantity,  the  grade,  in- 
cluding sex  identification  as  to  [6]  cow,  stag,  bull, 
and  the  weight  thereof,  and  the  price  charged  and 
received  therefor,   including  a   separate  statement 
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of  the  transportation  and  local  delivery  charge,  as 
required   by   Section   1364.454(a)(6). 

7.  At  all  times  herein  mentioned,  defendants 
made  wholesale  sales  of  said  meat  items  described 
in  paragraph  6  hereof  and  failed  to  furnish  to  the 
purchasers  of  said  meat  items  at  the  time  of  deliv- 
er}', a  written  statement  setting  forth  the  data 
required  by  Section  1364.407(f)  of  said  Regula- 
tion. 

COUNT  SEVEN 

1.  Plaintiff,  as  administrator,  Office  of  Price 
Administration,  brings  this  action  for  treble  dam- 
ages on  behalf  of  the  United  States,  pursuant  to 
the  provisions  of  Section  205(e)  of  the  Emergency 
Price  Control  Act  of  1942  (Pub.  Law  421,  77th 
Cong.  2d  Sess.,  c.  26,  56  Stat.  23),  enacted  January 
30,  1942,  hereinafter  called  "the  Act." 

2.  Jurisdiction  of  this  Count  is  conferred  upon 
this  Court  by  Sections  205(c)  and  205(e)  of  the 
Act. 

3.  At  all  times  herein  mentioned  there  has  been 
in  full  force  and  effect,  pursuant  to  the  Act,  Re- 
vised Maximum  Price  Regulations  No.  169,  239  and 
148,  all  as  amended,  Maximum  Price  Regulation 
No.  389,  as  amended,  and  Maximum  Price  Regula- 
tion No.  398. 

4.  Between  the  1st  day  of  June,  1943,  and  the 
3rd  day  of  July,  1943,  defendants  sold  at  wholesale, 
and  delivered,  beef  and  veal  carcasses,  wholesale 
cuts,  fabricated  cuts,  ground  meat  and  processed 
products,  at  prices  in  excess  of  those  established 
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by  Revised  Maximum  Price  Regulation  No.  169, 
as  amended.  [7] 

Between  the  1st  day  of  June,  1943,  and  the  3rd 
day  of  July,  1943,  defendants  sold  at  wholesale,  and 
delivered  lamb  and  mutton  carcasses,  wholesale 
cuts  and  hotel  supply  cuts,  at  prices  in  excess  of  the 
maximum  prices  established  by  Revised  Maximum 
Price  Regulation  No.  239,  as  amended. 

Between  the  1st  day  of  June,  1943,  and  the  3rd 
day  of  July,  1943,  defendants  sold  at  wholesale,  and 
delivered,  wholesale  pork  cuts  at  prices  exceeding 
the  maximum  prices  established  by  Revised  Maxi- 
mum Price  Regulation  No.  148,  as  amended. 

Betweeil  the  1st  day  of  June,  1943,  and  the  3rd 
day  of  July,  1943,  defendants  sold  at  wholesale,  and 
delivered  certain  sausage  items  at  jirices  exceeding 
the  maximum  prices  established  by  Maximum  Price 
Regulation  No.  389,  as  amended. 

Between  the  1st  day  of  June,  1943,  and  the  3rd 
day  of  July,  1943,  defendants  sold  at  wholesale,  and 
delivered,  fresh  variety  meats  and  edible  by-prod- 
ucts derived  from  hog,  cattle,  calf,  sheep  and  lamb 
slaughter,  a^t  prices  exceeding  the  maximum  prices 
established  by  Maximum  Price  Regulation  No.  398. 

5.  Said  transactions  referred  to  in  Paragra])h 
4  of  this  Count  occurred  more  than  six  months  after 
the  date  of  approval  and  enactment  of  the  Act. 
None  of  said  purchases  was  made  for  use  or  con- 
sumption other  than  in  the  course  of  trade  or 
business. 

6.  Three  times  the  aggregate  amount  by  which 
the  prices  received  by  the  defendants  in  the  trans- 
actions referred  to  in  Paragraph  4  of  this  Count 
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exceed  the  maximum  prices  provided  by  said  Ref- 
lations equals  $12,804.66. 

Wherefore,  the  Administrator  demands: 

1.  A  preliminary  and  final  injunction  enjoining 
the  [8]  defendants,  their  officers,  agents,  servants, 
employees  and  attorneys,  and  all  persons  in  active 
concert  or  participation  with  the  defendants,  from: 

Directly  or  indirectly  selling,  delivering,  or  offer- 
ing for  sale  or  delivery,  any  beef,  veal  lamb,  mut- 
ton, or  pork  carcasses,  wholesale  cuts,  fabricated 
cuts,  liotel  supply  cuts,  processed  products,  groimd 
meat,  pork  or  breakfast  sausages,  frankfurters, 
bologna,  or  fresh  variety  meats  and  edible  by-pro- 
ducts derived  from  hog,  cattle,  calf,  sheep  and  lamb 
slaughter,  at  prices  in  excess  of  those  established 
by  Revised  Maximimi  Price  Regulations  No.  169, 
239  and  148,  all  as  amended ;  Maximum  Price  Regu- 
lation No.  389,  as  amended,  and  Maximum  Price 
Regulation  No,  398,  or  otherwise  violating,  or  at- 
tempting or  agreeing  to  do  anything  in  violation  of 
said  Regulations,  or  in  violation  of  any  Regulation 
or  Order  adopted  pursuant  to  the  Emergency  Price 
Control  Act  of  1942  establishing  maximum  prices 
for  any  of  said  meat  items. 

2.  A  preliminary  and  final  injunction  requiring 
and  directing  the  defendants,  their  officers,  agents, 
servants,  employees  and  attorneys,  and  all  persons 
in  active  concert  or  participation  with  the  defend- 
ants, to: 
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File  with  the  Office  of  Price  Administration  a 
statement  setting  forth  the  data  required  by  Section 
1364.407(e)  of  Revised  Maximum  Price  Regulation 
No.  169,  as  amended, 

and 

Make  and  keep  for  inspection  by  the  Office  of 
Price  Administration,  complete  and  accurate  [9] 
records  showing  the  data  required  by  Section  1364.- 
407(e)(1)  of  said  Regulation, 

and 

To  furnish  to  the  purchasers  of  meat  items  from 
said  defendants,  a  written  statement  at  the  time  of 
delivery,  setting  forth  the  data  required  by  Section 
1364.407(f)  of  said  Revised  Maximum  Price  Regu- 
lation No.  169. 

3.  An  appropriate  temporary  restraining  order 
restraining,  until  the  determination  of  the  Price 
Administrator's  motion  for  a  preliminary  injunc- 
tion herein,  the  defendants,  their  officers,  agents, 
servants,  employees  and  attorneys,  and  all  persons 
in  active  concert  or  participation  with  the  defend- 
ants, from: 

Engaging  in  the  acts  and  practices  set  forth  in 
Deman  d  1  above ;  and 

a  temporary  mandatory  order  requiring  said  per- 
sons to : 

Do  all  the  acts  specified  in  Demand  2  above. 

4.  Judgment  on  behalf  of  the  United  States 
against  defendants  in  the  sum  of  $12,804.66. 
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5.    Such  other  further  and  different  relief  as  to 
the  Court  may  seem  just  and  proj^er  in  the  premises. 

Dated  at  San  Francisco,  California,  August  23rd, 
1943. 

JOSEPH  F.  RANKIN 
GEORGE  MONCHARSH 
THOS.  C.  RYAN 

Attorneys  for   Plaintiff 

[Endorsed] :    Filed  Aug.  23,  1943.  [10] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  MORE  DEFINITE  AND 
CERTAIN  COMPLAINT 

The  defendant,  A,  N.  McDonald,  moves  the  court 
to  require  the  plaintiff  to  furnish  him  with  a  more 
definite  and  certain  complaint  herein  so  that: 

Each  count  of  the  complaint  may  show  the  time, 
quality,  quantity,  purchaser,  price  paid,  alleged 
maximum  price,  and  particular  alleged  regulation 
violated  as  to  any  sale  charged  against  this  defend- 
ant. 

To  the  end  that  this  defendant  may  properly  and 
intelligently  prepare  a  responsive  pleading  herein. 
CHARLES  REACH, 

Attorney  for  A.  N.  McDonald. 

(Acknowledgment  of  Receipt  of  Copy) 

[Endorsed] :    Filed  Sep.  23,  1943.  [11] 
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[Title  of  District  Court  and  Cause.]  ^ 

ANSWER  OF  DEFENDANT  A.  N.  McDONALD 

For  answer  said  defendajit  says: 

First  Defense. 
The  complaint  fails  to  state  a  claim  against  this 
defendant  upon  which  relief  can  be  granted. 

Second  Defense. 
This  defendant  admits  the  allegations  contained 
in  paragraph  2  of  the  first  count  of  the  complaint, 
alleges  that  he  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  of 
paragraph  1  of  the  first  count  of  the  complaint; 
and  denies  each  and  every  other  allegation  contained 
in  the  complaint. 

CHARLES  REAGH 

Attorney  for  A.  N.  McDonald 

Service  admitted  overleaf. 

(Acknowledgment  of  Receipt  of  Service) 

[Endorsed] :    Filed  Oct.  25,  1943.  [12] 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  JURY  TRIAL 

Defendant  A.    N.   McDonald   demands   trial  by 
jury  as  to  all  issues  herein. 

CHARLES  REAGH 

Attorney  for  A.  N.  McDonald 
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Received  a  copy  of  the  within  Demand  for  Jury 
Trial,  this  25th  day  of  October,  1943. 
THOS.  C.  RYAN 

Attorney  for  Plaintiff 
CHARLES  REAGH 

Attorney  for  W.  O.  Finke 

[Endorsed] :    Filed  Oct.  25,  1943.  [13] 


[Title  of  District  Court  and  Cause.] 
PRE-TRIAL  ORDER 

This  cause  came  on  for  pre-trial  conference  be- 
fore the  Honorable  Louis  E.  Goodman,  District 
Judge,  on  Monday,  April  3,  1944,  W.  H.  Brunner, 
Esq.,  appearing  as  attorney  for  the  plaintiff,  and 
Charles  Reagh,  Esq.,  appearing  as  attorney  for 
defendants. 

Based  upon  proceedings  at  said  pre-trial  con- 
ference It  Is  Ordered  As  Follows: 

1.  The  defendant  W.  O.  Finke  is  not  now  a  part- 
ner of  the  defendant  A.  N.  McDonald,  nor  was  he 
such  a  partner  during  any  of  the  times  mentioned  in 
the  complaint  in  the  above  entitled  action.  That 
said  W.  O.  Finke  was  and  now  is  only  an  employee 
of  said  A.  N.  McDonald  and  has  no  interest  what- 
ever in  the  wholesale  and  retail  business  conducted 
by  said  A.  N.  McDonald  [14]  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  under  the 
firm  name  and  style  of  McDonald's  Market.  That 
for  the  foregoing  reason  this  action  be  and  the  same 
is  hereby  dismissed  as  to  the  defendant  W.  O.  Finke. 

2.  That  defendant  A.  N.  McDonald  operates  a 
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meat  market  at  493-497  Ninth  Street,  in  the  City  of 
Oakland,  County  of  Alameda,  State  of  California, 
from  which  he  sells  meat  primarily  at  wholesale  to 
purveyors  of  meals  and  to  retailers,  and  incidentally 
at  retail  to  ultimate  consumers  who  buy  for  home 
consumption  and  use.  That  at  no  time  covered  by 
the  complaint  on  file  in  this  action  did  defendant 
make  sales  at  retail  to  ultimate  consumers  amomit- 
ing  to  more  than  15  per  cent  of  his  total  monthly 
business. 

3.  That  plaintiff  deliver  to  defendant  or  his 
counsel  for  critical  examination  the  transcript  pre- 
pared by  investigators  of  the  Office  of  Price  Ad- 
minstration  from  the  invoices  and  records  of  said 
defendant  A.  N.  McDonald  for  the  period  of  June 
1,  1943,  to  July  3,  1943  inclusive,  which  transcript 
shows  not  only  the  facts  appearing  upon  the  face  of 
said  invoices  but  also  a  listing  of  the  proper  ceiling 
price  applicable  to  each  sale  and  the  determination 
of  the  overcharge  alleged  with  reference  to  each 
sale.  That  defendant,  after  such  critical  examina- 
tion of  said  transcript,  indicate  in  writing  to  plain- 
tiff by  s]:>ecifications  of  objection  the  particulars 
wherein  he  claims  that  such  transcript  does  not 
state  the  true  facts  apphdng  to  each  sale,  or  the 
proper  maximum  price  at  which  each  sale  exceeds 
the  maximum  lawful  price  which  defendant  could 
have  charged  in  making  such  sale.  That  if  no  objec- 
tion be  made  or  specifications  of  objection  be  furn- 
ished by  defendant  as  hereinabove  ]^ermitted,  it  be 
considered  by  this  Court  for  the  purposes  of  this 
action  [15]  that  each  item  set  forth  in  said  tran- 
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script  is  true,  accurate  and  correct  as  to  the  descrip- 
tion of  said  item  sold,  the  price  charged,  the  ai)plic- 
able  lawful  maximum  price,  and  the  amount  of 
overcharge,  if  any.  That  if  objection  be  made  and 
specifications  of  objection  be  furnished  by  defend- 
ant, and  not  be  reconciled  by  agreement  between 
the  parties  hereto,  the  issues  so  joined  by  such  ob- 
jection and  specifications  of  objection  be  tendered 
for  determination  at  the  trial  of  said  action. 

4.  That  issues  in  said  action  be  limited  as  herein- 
above set  forth  and  as  so  limited  that  this  Pre- 
Trial  Order  and  the  objections  and  specifications  of 
objection  as  permitted  hereunder  be  considered  a 
complete  statement  of  all  matters  in  dispute  be- 
tween the  parties  to  this  action.  That  this  Pre-Trial 
Order  shall  not  be  amended  except  with  the  consent 
of  the  parties  or  at  the  discretion  of  the  Court  to 
prevent  manifest  injustice  in  accordance  with  Rule 
16  of  the  Federal  Rules  of  Civil  Procedure. 

Dated  this  lltli  day  of  April,  1944. 

LOUIS  E.  GOODMAN 

United  States  District  Judge 

Receipt  of  a  copy  of  the  within  Pre-Trial  Order 
is  hereby  admitted  this  8th  day  of  April,  1944. 
CHARLES  REAGH 

Attorney  for  Defendant. 

Please  note  defendant's  exception 

CHARLES  REAGH 

Attorney  for  A.  N.  McDonald 

[Endorsed]:     Filed  Apr.  11,  1944.  [16] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Plaintiff  and 
assess  the  damages  against  the  Defendant  in  the 
sum  of  four  thousand  six  hundred  thirty-four  dol- 
lars and  seven  cents  ($4634.07/100)  Dollars. 

GRACE  McCANN  MORLEY 
Foreman. 

[Endorsed] :     Filed  August  23,  1944.  [17] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION  FOR  JUDGMENT 
NON  OBSTANTE  VERDICTO 

The  defendant  respectfully  moves  the  court  to 
have  the  verdict  and  any  judgment  entered  thereon 
in  this  case  set  aside  and  to  have  judgment  entered 
for  defendant  in  accordance  with  the  motion  for  a 
directed  verdict  made  at  the  close  of  the  plaintiff's 
evidence  and  renewed  at  the  close  of  all  the  evi- 
dence in  this  case.  The  groimds  of  such  motion 
are  that  there  is  a  total  failure  of  proof  in  this 
case  and  no  evidence  upon  which  a  verdict  in  favor 
of  plaintiff  and  against  defendant  can  be  legally 
based,  in  the  particulars  set  forth  at  the  time  of 
making  such  motions. 

Dated:  San  Francisco,  California,  August  31st, 
A.  D.  1944. 

CHARLES  REACH 

Attorney  for  Defendant 
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Receipt  of  copy  of  the  above  motion   acknowl- 
edged this  31st  day  of  August,  A.  D.  1944. 
THOMAS  C.  RYAN 
W.  H.  BRUNNER 

Attorneys  for  Plaintiff 

[Endorsed] :    Filed  Aug.  31,  1944.  [18] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  22746-G 

CHESTER  BOWLES,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 

vs. 

A.  N.  McDonald,  etc., 

Defendant. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial  on 
August  22,  1944,  being  a  day  in  the  July  1944  Term 
of  said  Court,  before  the  Court  and  a  Jury  of  twelve 
persons  duly  impaneled  and  sworn  to  try  the  issues 
joined  herein;  W.  H.  Brunner,  Esq.  appearing  at 
attorney  for  the  plaintiff,  and  Charles  Reagh,  Esq. 
appearing  at  attorney  for  the  defendant,  and  the 
trial  having  been  proceeded  with  on  the  22nd  and 
23rd  days  of  August  in  said  year  and  term,  and 
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oral  and  documentary  evidence  on  behalf  of  the 
respective  parties  having  been  introduced  and 
closed,  and  the  cause,  after  arguments  by  the  at- 
torneys and  the  instructions  of  the  Court,  having 
been  submitted  to  the  Jury  and  the  Jury  having 
subsequently  rendered  the  following  verdict,  which 
was  ordered  recorded,  viz:  *'We,  the  Jury,  find  in 
favor  of  the  Plaintiff  and  assess  the  damages 
against  the  Defendant  in  the  sum  of  four  thousand 
six  hundred  thirty-four  dollars  and  seven  cents 
($4634.07).  Grace  McCann  Morley,  Foreman," 
and  the  Court  having  ordered  that  judgment  be 
entered  herein  in  accordance  with  said  verdict  and 
for  costs;  [19] 

Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  said  plaintiff  do  have  and  recover 
of  and  from  said  defendant  the  sum  of  Four  Thous- 
and Six  Hundred  Thirty-four  and  07/100  Dollars 
($4,634.07),  together  with  his  costs  herein  expended 
taxed  at  $ 

Judgment  entered  this  5th  day  of  September, 
1944. 

C.  W.  CALBREATH, 
Clerk 

[Endorsed] :    Filed  Sep.  5,  1944.  [20] 
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[Title  of  District  Court  and  Cause.] 

FINDINCS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  action  came  on  regularly  for 
trial  on  the  22nd  and  23rd  days  of  August,  1944  be- 
fore the  Honorable  Louis  E.  Goodman,  Judge  of 
the  United  States  District  Court,  on  the  issue  of  an 
injunction,  and  before  a  jury  on  the  issue  of  treble 
damages. 

Plaintiff  was  represented  by  W.  H.  Brunner,  Esq. 
and  defendant  by  Charles  Reagh,  Esq.  Evidence 
both  oral  and  documentary  was  offered  on  behalf 
of  both  parties,  and  the  issue  of  an  injunction  hav- 
ing been  submitted  to  the  Court,  the  Court  hereby 
finds  as  follows: 

FINDINGS  OF  FACT 

1.  That  all  the  matters,  facts  and  things  alleged 
and  set  forth  in  Counts  One,  Two,  Three,  Four  and 
Five  of  plaintiff's  [21]  complaint  are  and  each  of 
them  is  true. 

2.  As  to  Count  Six  of  plaintiff's  complaint,  the 
Court  finds: 

(a)  That  there  was  no  evidence  to  prove  the  alle- 
gations of  Paragraphs  2,  3  and  4  of  said  Count  Six. 

(b)  That  all  the  matters,  facts  and  things  alleged 
and  set  forth  in  Paragraphs  1,  5,  6  and  7  of  said 
Count  Six  are  and  each  of  them  is  true. 
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CONCLUSION  OF  LAW  ^ 

As  conclusions  of  law  from  the  foregoing  findings 
of  fact,  the  Court  concludes  that  plaintiff  is  en- 
titled to  a  permanent  injunction  enjoining  the  de- 
fendant, his  officers,  agents,  servants,  employees  and 
attorneys,  and  all  persons  in  active  concert  or  par- 
ticipation with  him,  from: 

Directly  or  indirectly  selling,  delivering  or  offer- 
ing for  sale  or  delivery,  any  beef,  veal,  lamb,  mut- 
ton, or  pork  carcasses,  wholesale  cuts,  fabricated 
cuts,  hotel  supply  cuts,  processed  products,  ground 
meat,  pork  or  breakfast  sausages,  frankfurters, 
bologna,  or  fresh  variety  meats  and  edible  by-prod- 
ucts derived  from  hog,  cattle,  calf,  sheep  and  lamb 
slaughter,  at  prices  in  excess  of  those  established 
by  Revised  Maximum  Price  Regulations  No.  169, 
239  and  148,  all  as  amended ;  Maximum  Price  Regu- 
lation No.  389,  as  amended,  and  Maximum  Price 
Regulation  No.  398,  or  otherwise  violating,  or  at- 
tempting or  agreeing  to  do  anything  in  violation  of 
said  Regulations,  or  in  violation  of  any  Regulation 
or  Order  adopted  pursuant  to  the  [22]  Emergency 
Price  Control  Act  of  1942,  as  amended,  establishing 
maximum  prices  for  any  of  said  meat  items. 

2.  A  permanent  injunction  requiring  and  direct- 
ing the  defendant,  his  officers,  agents,  servants,  em- 
ployees and  attorneys,  and  all  persons  in  active  con- 
cert or  participation  with  the  defendant,  to : 

Make  and  keep  for  inspection  by  the  Office  of 
Price  Administration,  complete  and  accurate  rec- 
ords showing  the  data  required  by  Section  1364.- 
407(e)(1)  of  said  Regulation. 
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and 

To  fuTiiish  to  the  purc^hasers  of  meat  items  from 
said  defendants,  a  written  statement  at  the  time  of 
delivery,  setting  forth  the  data  required  by  Section 
1364.407(f)  of  said  Revised  Maximum  Price  Regu- 
lation No.  169. 

3.  That  plaintiff  have  judgment  for  costs.  Let 
judgment  be  entered  accordingly. 

Dated:     September  8th,  1944. 

LOUIS  E.  GOODMAN 

Judge   of   the  United   States 
District  Court. 

Receipt  of  a  copy  of  the  v^^ithin  Finding  of  Fact 
and  Conclusions  of  Law  is  hereby  acknowledged 
this  2nd  day  of  Sept.,  1944. 

CHARLES  REAGH 

Attorney  for  Defendant. 

[Endorsed] :     Filed  Sep.  8,  1944.  [23] 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  22746-G  j 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration, 

Plaintiff, 

vs. 

A.  N.  McDonald, 

Defendant. 

JUDGMENT  FOR  PERMANENT 
INJUNCTION 

The  above  entitled  action  came  on  regularly  for 
trial  on  the  22nd  and  23rd  days  of  August,  1944 
before  the  Honorable  Louis  E.  Goodman,  Judge  of 
the  United  States  District  Court,  on  the  issue  of  an 
injunction,  and  before  a  jury  on  the  issue  of  treble 
damages. 

Plaintiff  was  represented  by  W.  H.  Brunner, 
Esq.  and  defendant  by  Charles  Reagh,  Esq.  Evi- 
dence both  oral  and  documentary  was  offered  on 
behalf  of  both  parties,  and  the  Court  having  filed 
herein  its  Findings  of  Fact  and  Conclusions  of  Law, 
it  is  hereby 

Ordered,  Adjudged  and  Decreed: 

1.  That  plaintiff  is  entitled  to  a  permanent  in- 
junction enjoining  the  defendant,  his  officers, 
agents,  servants,  [24]  employees  and  attorneys,  and 
all  persons  in  active  concert  or  participation  with 
him,  from: 


1 
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Directly  or  indirectly  selling,  delivering,  or  offer- 
ing for  sale  or  delivery,  any  beef,  veal,  lamb,  mut- 
ton, or  pork  carcasses,  wholesale  cuts,  fabricated 
cuts,  hotel  supply  cuts,  processed  products,  ground 
meat,  pork  or  breakfast  sausages,  frankfurters, 
bologna,  or  fresh  variety  meats  and  edible  by- 
products derived  from  hog,  cattle,  calf,  sheep  and 
lamb  slaughter,  at  prices  in  excess  of  those  estab- 
lished by  Revised  Maximum  Price  Regulations  Nos. 
169,  239  and  148,  all  as  amended;  Maximum  Price 
Regulation  No.  389,  as  amended,  and  Maximum 
Price  Regulation  No.  398,  or  otherwise  violating,  or 
attempting  or  agreeing  to  do  anything  in  violation 
of  said  regulations,  or  in  violation  of  any  regulation 
or  order  adopted  pursuant  to  the  Emergency  Price 
Control  Act  of  1942,  as  amended,  establishing  maxi- 
mum prices  for  any  of  said  meat  items. 

2.  That  the  defendant,  his  officers,  agents,  ser- 
vants, employees  and  attorneys,  and  all  persons  in 
active  concert  or  participation  with  the  defendant, 
are  permanently  required  and  directed  to: 

Make  and  keep  for  inspection  by  the  Office  of 
Price  Administration,  complete  and  accurate  rec- 
ords showing  the  data  required  by  Section 
1364.407(e)(1)  of  Revised  Maximum  Price  Regula- 
tion No.  169,  as  amended,  and 

To  furnish  to  the  purchasers  of  meat  items  [25] 
from  said  defendants,  a  written  statement  at  the 
time  of  delivery,  setting  forth  the  data  required 
by  Section  1364.407(f)  of  said  Regulation. 

3.  That  plaintiff  have  judgment  against  the  de- 
fendant for  his  costs. 
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Dated :  Sept.  8th,  1944. 

LOUIS  E.  GOODMAN 

Judge  of  the  United  States 
District  Court 

[Endorsed] :     Filed  Sep.  8,  1944.  [26] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  MOTION  FOR  NEW  TRIAL 

Defendant  moves  the  court  to  set  aside  the  ver- 
dict and  judgment  herein  and  grant  a  new  trial  of 
this  case  because: 

1.  The  verdict  is  against  the  evidence,  in  that 
there  was  no  competent  evidence  to  support  it. 

2.  The  verdict  is  against  the  law. 

3.  At  the  trial  the  court  erred  in  matters  of  law, 
that  is  to  say:  [27] 

(a)  In  admitting  ev^'idence  agsinst  the  ob- 
jection of  defendant,  particularly  in  admitting 
in  evidence  Exhibit  No.  1,  offered  by  the 
plaintiff 

(b)  In  over-ruling  the  defendant's  motion 
for  a  directed  verdict  at  the  close  of  the  plain- 
tiff's case  and  his  like  motion  at  the  close  of  all 
the  evidence 

(c)  In  instructing  the  jury  in  that  the 
charge  as  a  whole  was  misleading  and  in  par- 
ticular was  erroneous  in  those  matters  to  which 
specific  exceptions  were  taken  by  defendant  at 
the  close  of  the  charge. 
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(d)     In  refusing  the  instructions  requested 
by  the  defendant 

4.  Because  by  the  pre-trial  order  herein,  the  de- 
fendant was  prevented  from  having  a  fair  trial  in 
that  thereby  he  was  required  to  furnish  eveid^ice 
which  might  be  made  the  basis  of  a  criminal  charge 
against  him,  or  to  admit  facts  which  might  expose 
him  to  a  penalty  or  forfieture,  the  defendant  now 
again  claiming  that  said  pre-trial  order  was  and  is 
an  infringement  of  his  right  against  self  incrimi- 
nation. 

5.  The  judgment  is  erroneous  in  all  the  par- 
ticulars above  claimed  to  be  erroneous  in  the 
verdict. 

Dated:     September  15th,  1944. 

CHARLES  REAGH 

Attorney  for  Defendant 

Received  a  copy  of  the  above  and  foregoing  Mo- 
tion for  New  Trial,  this  15th  day  of  September, 
1944. 

THOMAS  C.  RYAN 
W.  H.  BRUNNER 

Attorneys  for  Plaintiff 

[Endorsed]:     Filed  Sep.  15,  1944.  [28] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To   C.   W.   Calbreatli,  Esq.,   Clerk  of  said  United 
States  District  Court,  please  take  notice: 

That  the  above  named  A.  N.  McDonald  hereby 
appeals  from  the  final  judgment  of  this  Court,  en- 
tered of  record  on  the  5th  day  of  September,  1944, 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  9th  Circuit. 

Dated:    December  15th,  1944. 

CHARLES  REAGH 

Attorney  for  Defendant 

[Endorsed] :     Filed  Dec.  15,  1944.  [29] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellant,  A.  N.  McDonald,  designates  the  follow- 
ing portion  of  the  record,  proceedings  and  evidence 
in  this  cause  to  be  contained  in  the  record  on 
appeal,  to-wit: 

1.  All  the  documents  contained  in  the  files  of  the 
clerk  of  this  court. 

2.  All  the  evidence  and  proceedings,  including 
instructions  and  exceptions  thereto,  at  the  trial  of 
this  cause.  [30] 

3.  All  the  exhibits  received  in  evidence  at  the 
trial  of  said  cause. 
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It  is  the  intention  of  the  appellant  on  this  appeal 
to  rely  upon  the  complete  record  and  all  the  pro- 
ceedings and  evidence  in  this  action. 

Dated:   December  15th,  1944. 

CHARLES  REAGH 

Attorney  for  Defendant 

Receipt  of  a  copy  of  the  above  and  foregoing 
Designation  of  Contents  of  Record  on  Appeal  is 
hereby  acknowledged  this  ir)th  day  of  December, 
1944. 

W.  H.  BRUNNER 
PHILIP  ADAMS 

Attorneys  for  Plaintiff 

[Endorsed] :     Filed  Dec.  15,  1944.  [31] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellant  may  have  to  and  including 
March  5,  1945,  to  file  the  Record  on  Appeal  in  the 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit. 

Dated :   January  24,  1945. 

A.  F.  ST.  SURE 

United  States  District  Judge. 

[Endorsed] :     Filed  Jan.  24,  1945.  [32] 


30  A.  N.  McDonald  vs. 

[Title  of  District  Court  and  Cause.] 
ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  being  shown,  the  time  of  the  appellant 
dered  that  the  Appellant  herein  may  have  to  and 
including  March  15,  1945,  to  tile  the  Record  on 
Appeal  in  the  United  States  Circuit  Court  of  Ap- 
peal in  and  for  the  Ninth  Circuit. 

Dated :   March  5,  1945. 

LOUIS  E.  GOODMAN 

United  States  District  Judge. 

[Endorsed] :     Filed  Mar.  5,  1945.  [33] 


In  the   Circuit   Court   of  Appeals   of  the   United 
States  for  the  Ninth  Circuit 

CHESTER  BOWLES,  as  Administrator,  etc.. 

Plaintiff  and  Appellee, 

V. 


A.  N.  McDonald,  et  al, 
A.  N.  McDonald, 


Defendants, 


Appellant. 

ORDER  ENLARGING  TIME  TO  LODGE 
RECORD 

Good  cause  being  shown,  the  time  of  the  apellant 
herein  to  file  in  this  court  the  transcript  of  record 
on  appeal  is  hereby  enlarged  to  and  including  the 
14th  day  of  April,  1945. 
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Dated:   March  15tb,  1945. 

FRANCIS  A.  GARRECHT 

Circuit  Judge 

[Endorsed] :     Filed    Mar.    15,    1945.       Paul    P. 
O'Brien,  Clerk. 

[Endorsed] :     Filed  Mar.  15,  1945.       C.  W.  Cal- 
breath,  Clerk.  [34] 


In  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern 
Division. 

No.  22746-G 

CHESTER  BOWLES,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 

V. 

A.  N.  McDonald, 

Defendant. 

ORDER  THAT  CERTAIN  DOCUMENTS  BE 
ATTACHED  TO  RECORD  AND  TRAN- 
SCRIPT ON  APPEAL  AND  ORIGINALS 
TRANSMITTED 

On  the  motion  of  Charles  Reagh,  Esq.,  in  open 
court,  good  cause  appearing,  it  is 

Ordered :  That  rn  preparing  the  record  on  appeal 
herein,  the  Clerk  of  this  Court  attach  thereto  the 
original  of  the  Reporter's  Transcript  of  the  oral 
proceedings  and  also  Exhibit  No.  1. 
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Dated:   March  19th,  1945. 

LOUIS  E.  GOODMAN 
District  Judge 

[Endorsed] :     Filed  Mar.  19,  1945.  [35] 


District  Court  of  the  United  States, 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  35 
pages>  numbered  from  1  to  35,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Prentiss  M.  Brown,  Ad- 
ministrator, Office  of  Price  Administrator,  Plaintiff, 
vs.  A.  N.  McDonald  and  W.  O.  Finke,  individually 
and  as  co-partners,  doing  business  under  the  firm 
name  of  McDonald  &  Finke,  Defendants,  No. 
22746  Gr,  as  the  same  now  remain  on  file  and  of 
record  in  my  ofiice. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $10.85  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
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San  Francisco,  C'alifornia,  tiiis  2nd  day  of  April, 
A.  D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk 
M.  E.  VAN  BUREN 
Deputy  Clerk   [36] 


In  the  Southern  Division  of  the  United  States 
District  Court,  in  and  for  the  Northern  Dis- 
trict of  Californa. 

No.  22746-G 

Before:  Hon.  Louis  E.  Goodman, 
Judge. 

CHESTER  BOWLES,  Administrator,  Office  Price 
Administration, 

Plaintiff, 

V. 

A.  N.  McDonald  and  W.  O.  FINKE,  individu- 
ally and  as  copartners  doing  business  under 
the  name  of  McDONALD  &  FINKE, 

Defendants. 

Tuesday,  August  22,  1944 

Counsel  Appearing: 

W.  H.  Brunner,  Esq., 
For  Plaintiff 

Charles  Reagh,  Esq., 
For  Defendants 

(A    jury   having    been    impaneled   and    opening 
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statements  made  by  counsel   for  plaintiff  and  de- 
fendants and  following  proceedings  were  had:)  [1*] 

OLLIS  W.  NEWMAN, 
called  for  the  plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury,  please. 

A.     Ollis  W.  Newman. 

Mr.Brumier:  Q.  What  is  your  business  or 
occupation,  Mr.  Newman? 

A.     I  am  with  Safeway  Stores. 

Q.  How  long  have  you  been  with  Safeway 
Stores?  A.     Just  a  year. 

Q.  Where  were  you  employed  prior  to  the  time 
that  you  worked  for  the  Safeway  Stores? 

A.     Office  of  Price  Administration. 

Q.     In  what  capacity  A.     Investigator. 

Q.  I  will  ask  you,  Mr.  Newman,  whether  in 
your  capacity  as  investigator  of  the  Office  of  Price 
Administration,  you  had  occasion  to  examine  the 
records  of  Mr.  McDonald,  or  what  was  then  known 
as  McDonald  &  Finke?  A.     I  did. 

Q.     What  records  did  you  examine  ? 

A.  As  near  as  we  could  determine,  all  of  the 
available  sales  for  the  month  of  June. 

Q.     What  year?  A.     1943. 

Q.  What,  if  anything,  did  you  do  with  refer- 
ence to  the  sales  records  in  the  way  of  transcrib- 
ing them  onto  a  record  for  the  purpose  of  investi- 
gation ? 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript* 
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(Testimony  of  Ollis  W.  Newman.) 

A.     We  received  a  copy  of  the  sales  record 

Q.     From  where? 

A.  From  the  bookkeeper  of  McDonald  &  Finke, 
as  it  was  then  called,  and  gave  a  receipt  for  them 
and  brought  them  to  the  office  and  made,  as  near 
as  possible,  an  absolute  transcription.  [2] 

Q.  I  show  you  here,  Mr.  Newman,  a  document 
of  many  pages,  158  pages,  and  I  ask  you  if  these 
yellow  sheets  are  the  transcript  you  made. 

A.     They  are. 

The  Court:  That  is  Plaintiff's  Exhibit  1  for 
identification. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 1  for  identification.) 

Mr.  Brunner:  Q.  Was  this  made  by  you  or 
under  your  direction? 

A.     Some  of  it  is  in  my  handwriting. 

Q.     All  of  it  is  not  in  your  handwriting  ? 

A.     It  was  made  under  my  direction. 

Q.  Did  you  check  the  prices  that  appear  on 
this  transcript?  A.     Yes. 

Q.     That  is  as  to  the  sales  ceiling  prices. 

A.    Yes. 

Q.  Specified  in  this  transcript.  Plaintiff's  Ex- 
hibit 1  for  identification  are  true,  accurate  and  cor- 
rect? 

Mr.  Reagh:  1  object  to  that.  The  Court  takes 
judicial  notice  of  the  regulations.  The  Court,  may 
refresh  its  recollection  as  to  what  the  ceiling  prices 
were,  but  it  is  not  for  the  witness  to  testify. 
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(Testimony  of  Ollis  W.  Newman.) 

The  Court:  Is  there  any  question  that  these 
prices  in  the  schedule  as  listed  were  the  ceiling 
prices  ? 

Mr.  Reagh:    I  have  no  way  of  telling. 

The  Court:     This  record  was  submitted  to  you. 

Mr.  Reagh:  I  still  have  no  way  of  telling,  it  is 
impossible  for  me  to  check  these  prices.  Mr.  Mc- 
Donald was  ill  at  the  time  [3]  that  was  done  and 
I  had  no  time  to  check  it.  I  am  not  going  to  be 
technical  about  any  question  of  the  ceiling  price, 
I  will  say  that  to  the  court,  and  Mr.  Brunner.  I 
am  not  going  to  waste  any  time,  but  I  do  not 
want  them  to  be  proved  in  this  way.  May  I 
elaborate  my  objection  for  the  record? 

The  Court:    Yes. 

Mr.  Reagh:  Objected  to  as  immaterial,  irrele- 
vant, and  incompetent,  not  the  best  evidence,  the 
witness  being  asked  to  testify  to  matters  that  the 
Court  will  take  judicial  notice  of,  calling  for  an 
opinion  and  conclusion  of  the  witness  upon  the 
very  matter  to  be  submitted  to  the  Court. 

The  Court :    The  objection  is  overruled. 

Mr.  Reagh:    Exception. 

A.  Yes. 

Mr.  Bruimer :  1  offer  now,  if  your  Honor  please, 
the  transcript,  which  is  marked  Plaintiff's  Exhibit 
1  for  identification,  in  evidence. 

Mr.  Reagh:  In  this  matter,  your  Honor,  as  to 
the  portion  of  the  document  regarding  the  ceiling 
price  I  take  it  that  is  already  covered  by  your 
Honor's  ruling,  and  I  renew  by  objection  to  that. 
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(Testimony  of  OJlis  W.  Newman.) 
As  to  the  transcript  of  the  transaction  involved, 
I  object  on  behalf  of  the  defendant  as  immaterial, 
irrelevant,  and  incompetent,  not  the  best  evidence, 
no  proper  foundation  having  been  laid,  calling  for 
an  opinion  and  conclusion  of  the  witness  on  the 
precise  matter  in  controversy,  and  as  to  the  [4] 
duty  of  the  defendant  in  the  pre-trial  order  to 
have  studied  and  set  forth  any  discrepancies,  I 
object  on  the  ground  that  the  pre-trial  order  calls 
upon  the  defendant  to  violate  his  privilege  under 
the  bill  of  rights,  in  that  the  matters  and  things 
charged  in  the  complaint  could  have  been  made  and 
now^  are  the  subject  of  a  criminal  prosecution  imder 
section  4.  I  further  object  on  the  ground  that  the 
defendant  was  called  upon  to  expose  himself  to 
penai  pmiishment  by  the  demand  made  upon  him, 
under  penalty  of  having  made  an  admission  in 
pointing  out  anything  in  this  transcript  to  which 
he  objected.  It  is  improper  practice  to  demand 
of  defendant  under  penalty  of  being  guilty  of  an 
admission  that  he  pointed  out  particular  items 
and  be  deemed  to  have  admitted  all  of  the  rest 

The  Court:  I  do  not  want  to  interrupt  you,  but 
you  are  arguing  the  matter. 

Mr.  Reagli:  I  am  trying  to  save  time,  I  am  try- 
ing to  state  my  grounds  of  objection  only. 

The  Court:  I  do  not  understand  that  this  tran- 
script is  being  offered  as  an  admission.  Unless  I 
am  incorrect  the  witness  testified  that  this  is  a 
correct  copy  of  the  records  that  were  furnished  him 
by  the  defendant.     The  witness'  testimony  is  that 
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(Testiniony  of  Ollis  W.  Newman.) 
it  is  correct  as  to  the  ceiling  prices  from  the  data 
which  was  assembled  from  the  record  of  the  de- 
fendant.    Is  that  correct?  A.     Yes. 

The  Court:  Is  there  anjrthing  you  wish  to  add 
to  your  ob-  [5]  jection  ? 

Mr.  Reagh:  If  your  Honor  please,  I  have  suffi- 
ciently stated  my  grounds  of  objection;  that  is  all. 

The  Court:  That  is  up  to  you.  You  can  state 
any  grounds  you  wish. 

Mr.  Reagh:  The  defendant  through  his  counsel 
specifically  sets  up  a  claim  to  immunity  under  the 
Bill  of  Rights  for  being  required  to  furnish  testi- 
mony against  himself,  and  under  the  necessity  at 
free  trial  conference  of  indicating  objections  or 
being  deemed  to  admit  all  else  contained  in  it. 

The  Court:  Inasmuch  as  there  is  no  question 
of  procedure  involved  I  do  not  think  that  there  is 
anything  to  the  objection.  It  is  overruled.  The 
exhibit  may  be  admitted  in  evidence. 

(Plaintiff's  Exhibit  1  For  Identification  was 
thereupon  admitted  in  evidence.) 

Mr.  Brunner :    That  is  all. 

Cross-Examination 

Mr.  Reagh:  Q.  The  only  record  you  saw  was 
the  sales  tags,  was  it  not  ?  A.     Yes. 

Q.     That  is  all  you  saw^,  was  it  not? 

A.     Yes. 

Mr.  Reagh :    That  is  all. 

The  Court :    Anything  further  with  this  witness  ? 

Mr.  Brunner:  No,  your  Honor.  I  will  call 
Mr.  Larney.  [6] 
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ALBERT  L.  LEARNEY, 
called  as  a  witness  by  Plaintiff ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury,  please? 

A.     Albert  L.  Learney. 

Mr.  Brunner:  Q.  What  is  your  business  or 
occupation,  Mr.  Learney? 

A.  Price  specialist,  Office  of  Price  Administra- 
tion. 

Q.  As  price  specialist  in  the  Office  of  Price 
Administration,  what  are  your  duties? 

A.  To  make  available  to  anyone  rules  and  regu- 
lations covered  by  OPA  laws. 

Q.  I  will  ask  you  whether  or  not  that  includes 
regulations  of  the  Office  of  Price  Administration? 

A.  Yes,  it  includes  the  regulations  of  the  Office 
of  Price  Administration. 

Q.  Is  there  any  particular  field  of  those  regu- 
lations in  which  you  specialize? 

A.     At  that  time  in  meat. 

Q.     At  that  time  in  meat  ?  A.     Yes. 

Q.  How  long  have  you  been  with  the  Office  of 
Price  Administration? 

A.     Since  March  12,  1943. 

Q.     Do  you  know  A.  N.  McDonald  ? 

A.     I  have  met  Mr.  McDonald. 

Q.  Did  you  ever  meet  Mrs.  McDonald,  who  is 
sitting  behind  Mr.  Reagh  ? 

A.     I  do  not  believe  so,  I  do  not  remember. 

Q.     Have  you  ever  met  Mr.  Finke  ? 

A.     I  do  not  believe  so. 
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(Testimony  of  Albert  L.  Learney.) 

Q.  To  your  knowledge,  has  any  request  been 
made  of  you  or  the  Office  of  Price  Administration 
for  information  concerning  price  regulations  by 
either  Mr.  McDonald,  Mr.  Finke,  or  Mrs.  McDon- 
ald, prior  to  the  1st  of  June,  1943? 

A.  I  cannot  state  the  date.  [7]  If  I  may  ex- 
plain, the  first  request  was  by  the  bookkeeper,  I 
believe,  just  about  the  time  Mr.  McDonald  returned 
from  the  East. 

Mr.  B runner :    July  4,  will  you  stipulate  to  that  ? 

Mr.  Reagh:  July  9,  if  you  want  the  stipula- 
tion. 

Mr.  Brunner :  We  will  put  it  on  that  basis ;  this 
witness  spoke  to  Mr.  McDonald  after  he  returned 
from  the  East,  whatever  time  that  was. 

Mr.  Reagh:    July  9th. 

Mr.  Brunner:  Q.  In  your  capacity  as  price 
specialist,  what  are  your  duties  with  respect  to 
being  familiar  with  prices  which  are  provided  in 
the  regulations  for  meat? 

A.  I  interpret  the  regulations  as  to  price  and 
as  they  apply  to  a  particular  business. 

Q.  By  that  do  you  mean  that  you  are  given 
the  facts  applying  to  a  particular  situation,  and 
from  those  facts  which  are  given  to  you  deter- 
mine the  proper  price? 

A.     That  is  right. 

Q.  How  does  an  individual  who  comes  under 
price  regulation  obtain  the  advice  and  informa- 
tion which  you  are  prepared  to  give? 
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(Testimony  of  Albert  L.  Lcarney.) 

A.  By  either  applying  for  it  or  coming  to  the 
office  and  soliciting  our  advice  in  the  matter. 

Q.     Do  you  give  information  on  the  telephone? 

A.     Yes. 

Q.     Do  you  give  information  by  letter ? 

A.     Yes. 

Q.  Will  you  state  how  much  of  your  time  is 
given  to  that  particular  function  and  duty  of  giv- 
ing information  on  the  request  [8]  of  individuals 
who  seek  knowledge  of  how  to  conduct  their  busi- 
ness under  the  regulations'? 

A.     I  would  say  about  90  per  cent  of  my  time. 

Q.  On  meat  at  the  time  in  question,  last  year 
in  June  or  July,  or  thereabouts,  were  there  any 
others  besides  yourself  giving  information  from 
the  Office  of  Price  Administration,  if  you  know, 
on  the  applicability  of  regulations  % 

A.     The  Food  Section  Control. 

Q.  In  the  Food  Section  of  the  Office  of  Price 
Administration,  the  price  staff  is  composed  of  how 
many  persons,  or  was  composed  of  how  many  per- 
sons in  June  and  July.         A.     Six  persons. 

Q.     Consisting  of  whom? 

A.  A  commodity  specialist  specializing  in  dif- 
ferent commodities,  such  as  meat,  groceries,  dairy 
productions,  etc. 

Q.  Will  you  state  whether  or  not  they  have  a 
legal  adviser  to  advise  them  and  the  public  in  con- 
nection with  that  particular  work? 

A.  Each  commodity  section  or  each  department 
of  the  Food  Section  has  its  Food  Section  Attornev 
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and  in  turn  tbey  have  the  District  Office  Attorney 
in  case  the  Food  Section  Attorney  happens  not  to 
be  there. 

Q.  Will  you  state  whether  or  not  the  advice 
of  that  attorney  is  available  to  the  public  or  was 
available  to  the  public  on  request  in  May,  June 
and  July  of  1943? 

A.     It  was  available. 

Q.  I  show  you  here,  Mr.  Learney,  Plaintiff's 
Exhibit  1  in  Evidence,  consisting  of  a  transcript  of 
certain  dealings  of  the  [9]  McDonald  firm  for  the 
period  providing  mostly  the  month  of  June,  1943, 
and  I  will  ask  you  if  you  have  seen  that  before. 

A.     Yes,  I  have. 

Q.     When? 

A.  I  could  not  state  the  date  it  was  brought  to 
me  by  investigators  in  the  enforcement  division 
to  check  the  price  that  they  used  as  the  ceiling 
price. 

Q.  Will  you  state  whether  or  not  you  examined 
these  invoices  for  the  ceiling  prices  to  see  that  they 
were  the  appropriate  ceiling  prices  ? 

A.     I  checked  the  ceiling  prices  as  stated  there. 

Q.     Checked  them  against  what  ? 

A.  The  regulation,  itself,  as  it  applied  to  this 
area,  showing  the  prices. 

Q.  Will  you  state  whether  or  not,  during  that 
period  of  June,  1943,  there  was  any  major  change 
in  prices  ? 

A.  There  was  a  major  change,  that  is  why  this 
particular  piece  of  work  needed  immediate  exam- 
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ination,  because  there  was  a  so-called  roll -back  took 

place  in  the  middle  of  June,  on  June  14  that  was. 

Q.  What  did  that  roll -back  amount  to  in  cents 
per  pound  ?  A.     Roughly,  2  cents. 

Q.  Was  that  the  roll-back  that  gave  rise  to  the 
question  which  was  discussed?  A.     Yes. 

Q.  In  your  examination  of  the  transcript  and 
ceiling  prices  specified,  do  you  recall  now  whether 
you  found  any  errors  and  suggested  any  changes 
in  the  prices  considered  by  the  investigators? 

A.  No,  I  fomid  no  errors.  We  always  submit 
new  prices  even  to  investigators,  so  that  when  the 
price  change  comes  we  [10]  work  out  the  price 
for  them,  and  they  simply  use  the  price  which  I 
had  submitted. 

Q.  You  checked  to  see  if  the  prices  they  had 
used  were  the  same  as  you  had  given  them,  is  that 
correct  ? 

A.     That  is  right. 

Q.  Will  you  state  then  whether  or  not  the 
prices  specified  in  the  transcript  as  the  ceiling 
prices  are  true,  accurate  and  correct  ceiling  prices 
computed  under  the  regulations  ? 

Mr.  Reagh:  May  it  be  understood  that  I  have 
the  same  line  of  objection  to  this  testimony  that  I 
have  made  ? 

The  Court:  State  your  objection;  make  your 
objection  for  the  record. 

Mr.  Reagh:  May  I  have  the  same  objection  to 
this  testimony  that  I  had  to  the  testimony  of  Mr. 
Newman  ? 
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The  Court:  Your  objection  to  this  question  is 
on  the  same  ground  that  you  objected  to  the  same 
question  of  the  other  witness? 

Mr.  Reagh :    Yes,  your  Honor. 

The  Court:    Yes. 

Mr.  Brunner:  Q.  I  will  ask  you,  Mr.  Learney, 
whether  you  have  checked,  or  in  your  work  you 
have  checked  the  amount  of  overcharges  that  ap- 
pear from  this  transcript. 

A.     No,  I  did  not. 

Q.     You  did  not?  A.     No. 

Mr.  Reagh:  Mr.  Brunner,  I  will  probably  be 
prepared  to  stipulate  to  that. 

Mr.  Brunner:     You  may  cross-examine.  [11] 

Cross  Examination 

Mr.  Reagh :  Q.  Mr.  Learney,  did  you  circularize 
the  trade,  informing  them  that  you  were  at  their 
service  to  advise  them? 

A.     We  are  not  so  equipped  to  circularize. 

Q.  Then  if  a  lady  was  not  a  butcher,  merely 
the  wife  of  a  butcher,  and  troubled  about  the  ceil- 
ing price,  she  would  not  have  any  way  of  knowing 
you  had  an  office  over  there? 

Mr.  Brunner:    I  object  to  the  question 

Mr.  Reagh:     Withdraw  it. 

Q.  Mr.  Learney,  how  many  grades  of  meat — 
let  us  take  first,  how"  many  grades  of  beef  were 
there  prior  to  the  14th  of  June,  1943,  under  the 
price  regulations?  A.     Five. 

Q.     How  many  grades  of  beef  were  there? 
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A.  It  is  according  to  what  types  of  meat,  re- 
tail  or  wholesale. 

Q.  How  many  grades  of  pork  were  there  prior 
to  the  14th  of  June? 

A.  One  grade  of  pork — there  is  no  grade  on 
pork. 

Q.     How  many  grades  of  mutton*? 

A.     There  are  three  grades  of  mutton. 

Q.     How^  many  cuts  of  mutton? 

A.     Wholesale,    do   you   mean? 

Q.     Wholesale  and  retail. 

A.  Wholesale  and  retail,  there  were  approxi- 
mately 10. 

Q.  Isn't  it  true  that  in  order  to  secure  uni- 
formity throughout  the  United  States  the  Price 
Administrator  required  beef  to  be  cut  in  a  certain 
way  and  that  way  differed  from  the  method  that 
had  theretofore  been  used  in  the  meat  industry  of 
this  cate-  [12]  gory? 

A.  Not  necessarily;  it  did  at  retail,  but  not 
necessarily  at  wholesale. 

Q.     It  may  or  may  not  have  differed? 

A.  Providing  sufficient  cuts,  to  make  many  dif- 
ferent cuts  in  the  carcass  that  were  made  before^ 

Q.  Butchers  were  required  to  cut,  under  the 
requirement  of  the  Price  Control  Act,  in  a  certain 
way  ?  A.     Yes. 

Q.  That  way  was  different  from  the  way  that 
had  been  employed  in  this  community  before  that 
time,  is  that  not  true? 

A.     Not  necessarily. 
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Q.     In  part  ? 

A.     There  was  no  difference  whatever  in  pork  J 

Q.     I  am  talking-  about  beef. 

A.  No  difference  in  lamb,  no  difference  in  vealJ 
and  the  difference  in  beef  was  an  individual's  own 
difference  he  might  have  had  in  cutting. 

Q.  Mr.  Learney,  can  you  tell  me  what  the  grades 
of  beef  you  just  mentioned  are? 

A.  AA,  Choice,  A  Grade,  B  Grade,  Commercial, 
C  Grade,  Utility,  and  Canner  and  Cutter. 

Q.  Now,  for  the  moment  I  am  talking  about 
beef.     The  first  you  say  is  AA? 

A.     Double  A. 

Q.     And  the  second  is  Choice? 

A.     The   second  is  Good  or  A  grade. 

Q.  Does  everybody  agree  as  to  whether  a  cer- 
tain carcass  should  be  Grade  A  or  Double  AA? 

Mr.  Brunner:  Objected  to  as  argumentative, 
and  not  proper  cross-examination. 

The  Court:  I  will  sustain  the  objection  to  that 
question.  [13] 

Mr.  Reagh:  We  offer  to  show  on  cross-ex- 
aminati  on 

The  Court:  I  think  the  form  of  the  question 
is  objeetable,  you  asked  if  everybody  agreed. 

Mr.  Reagh:  It  would  be  a  question  of  opinion, 
would  it  not,  as  to  whether  a  particular  carcass 
should  be  graded  A  or  AA? 

A.  The  grading  of  carcasses  is  done  by  an  ex- 
pert from  the  Department  of  Agriculture. 

Q.     At  the  abattoir? 

A.     At  the  abattoir. 
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Q.     Was  that  true  prior  to  the  first  price  control  ? 

A.  Not  in  this  section  of  the  country,  except  for 
government  buying. 

Q.     When  did  price  control  start  in  beef? 

A.  It  started  right  after  March,  1942.  Specific 
prices  were  set  up,  I  believe,  in  November  or  Oc- 
tober, 1942. 

Q.  And  at  that  time  grading  was  instituted  at 
the  abattoirs'?  A.     Yes. 

Q.     By  government  experts'?  A.     Yes. 

Q.     Working   under  your   direction? 

A.     Not  under  my  direction. 

Q.     Did  they  stamp  carcasses?  A.     Yes. 

Q.     What  part  did  they  stamp  as  to  beef? 

A.  The  full  length  of  the  beef,  and  each  side  of 
the  back  down. 

Q.  How  many  recognized  cuts  under  the  Office 
of  Price  Administration  of  beef  were  there  in  June, 
1943? 

A.  There  was  first  of  all  the  whole  carcass,  sides 
or  the  four  quarters  comprising  the  carcass ;  that  is 
broken  down  into  primary  or  wholesale  [14]  grades 
such  as  round,  sirloin,  short  loin,  blank,  plate,  bris- 
ket, rib,  chuck  and  foreshank. 

Q.     Is  that  broken  down  again? 

A.  In  turn,  that  is  to  cuts  prevailing  to  purvey- 
ors of  meals,  and  those  cuts  are  further  broken 
down  into  ready  to  cook  pieces. 

Q.     That  is  the  beef  must  be  already  cut? 

A.  Either  already  cut  or  in  a  piece  ready  to  be 
cut. 
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Q.  I  notice  on  this  chart  here  ground  meat ;  what 
was  the  ceiling  price  of  ground  meat  in  the  month 
prior  to  the  14th  of  June,  1943  ? 

A.  I  believe  it  was  21  cents  for  that  particular 
one. 

Q.     What  is  ground  meat  ? 

A.  Ground  meat,  ground  beef,  is  specified  in  the 
regulations. 

Q.     Is  ground  meat  specified  ? 

A.     Ground  meat,  ground  beef. 

Q.  You  testified  a  moment  ago  that  the  price 
on  there  for  ground  mean  was  correct,  didn't  you? 

A.     Yes,  that  price  is  correct. 

Q.     What  is  ground  meat? 

A.  Ground  meat  in  the  trade  usually  is  known 
as  ground  beef;  occasionally  they  will  call  it  by  a 
different  name. 

Q.     Can 't  you  grind  any  part  of  the  beef  carcass  ? 

A.     Yes. 

Q.  What  is  commonly  known  as  hamburger  is 
ground  meat?  A.     Yes. 

Q.  That  is  chuck  and  various  parts  that  would 
be  sausage  otherwise? 

A.     Not  according  to  the  OPA. 

Q.     What  is  regulation? 

A.  In  the  OPA  regulation  they  say  ground  beef 
is  known  as  ground  meat,  and  they  stipulate — I 
don't  know  the  exact  wording  of  the  regulation,  I 
would  not  try  to  [15]  repeat  it,  but  they  stipulate  a 
certain  price  as  being  the  highest  price  that  might 
be  charged  for  ground  meat,  ground  beef. 
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Q.  Under  the  regulations  could  I  go  to  a  butcher 
shop,  and  could  I  in  the  month  of  June,  1943,  have 
gone  to  a  butcher  shop  and  asked  them  to  grind  a 
sirloin  steak  for  me  ?  A.     At  retail,  yes. 

Q.  If  they  had  grown  that  piece  of  sirloin  I 
would  have  to  pay  the  sirloin  price,  wouldn't  I*? 

A.     That  is  at  retail. 

Q.  Now,  couldn't  a  purveyor  of  meat  order  any 
part  of  the  carcass  ground  that  he  wanted  to? 

A.     No. 

Q.     He  could  not? 

A.     He  is  not  allowed  to. 

Q.  Was  it  impossible  for  a  customer  to  order 
ground  round  in  the  month  of  June,  1943? 

A.     According  to  regulations,  yes. 

Q.     It  would  have  to  be  ground  round? 

A.     It  could  not  be  ground  for  anyone  at  all. 

Q.  In  other  words,  a  man  who  had  a  restaurant 
had  to  buy  hamburger  or  had  to  pay  hamburger 
prices  no  matter  what  was  ground  into  that  meat? 

A.     Yes. 

Q.  What  was  the  ceiling  price  to  the  14th  of 
June,  or  what  was  the  ceiling  price  on  the  2nd  of 
July?  A.     On  what  date  did  you  say? 

Q.     On  the  2nd  of  July,  1943? 

A.     The  basic  price  was  19  cents  a  pound. 

Q.  There  were  certain  other  things  that  could 
be  charged. 

A.     A  quarter  of  a  cent  for  deliver}^  [16] 

Q.     It  made  no  difference  in  grand  of  meat? 

A,     No  difference. 
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Q.     What  was  the  price  of  top  sirloin'? 

A.     I  do  not  attempt  to  remember  the  price. 

Q.  Can  you  refresh  your  recollection  by  refer- 
ence to  Exhibit  1?  Can  you  refresh  your  recollec- 
tion? You  have  the  Price  Control  Act,  haven't 
you,  with  you?  Have  you  got  the  regulations  here 
with  you  that  were  in  effect  at  that  time,  Mr. 
Learney  1  A,     Prior  to  the  roll-back? 

Q.     Yes,  prior  to  the  roll-back. 

A.     I  have. 

Q.     Will  you  produce  it? 

A.     This  is  the  price  subsequent  to  the  roll-back. 

Q.  You  have  not  got  the  price  prior  to  the  roll- 
back? A.     No. 

Q.  Will  you  be  kind  enough  to  call  my  attention 
to  the  regulation,  or  could  you  call  my  attention  and 
indicate  to  me  which  of  your  regulations  prohibit 
the  selling  of  ground  meat  to  purveyors  ? 

A.  Maximum  Price  Regulation  169.  I  have  not 
it  here. 

The  Court :  The  Court  has  a  copy  of  169, 1  think, 
in  chambers. 

Mr.  Brunner:     I  doubt  if  your  Honor  has  that. 

Mr.  Reagh:  I  doubt  it,  too.  I  was  not  able  to 
find  it. 

Q.  Are  you  familiar  with  this  document,  Mr. 
Learney?  A.     We  do  not  use  those. 

The  Court:  He  may  call  it  to  your  attention 
after  the  recess.  [17] 

Mr.  Reagh:  Would  you  be  good  enough  to  call 
my  attention  to  the  precise  regulation  after  recess? 
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A.     Yes. 

Q.  When  you  checked  Exhibit  1  did  you  check  to 
determine  whether  or  not  the  items  were  carried 
forward  correctly'? 

A.  All  I  checked  was  the  price,  correct  ceiling 
price  in  effect. 

Q.     In  checking  those  did  you  allow  for  delivery  ? 

A.     We  did. 

Q.     Did  you  allow  for  grading? 

A.  Where  grades  were  specified  on  the  tran- 
script. 

Q.  If  the  grades  are  not  specified,  you  allowed 
the  highest  grade?  A.     Yes. 

Q.  It  is  customary,  is  it  not,  in  some  restaurants 
to  serve  hamburger  mixed  with  sausage  meat? 

A.  I  would  not  know  that;  they  could,  yes;  it 
would  be  possible. 

Q.  Are  purveyors  of  meat  permitted  to  sell 
ground  meat,  a  combination  of  hamhurger  and  sau- 
sage meat? 

A.     I  imagine  he  could  mix  the  things. 

Q.     That  is  true  of  ground  meat? 

A.  Once  it  reaches  the  restaurant  it  is  a  differ- 
ent item. 

The  Court :  I  think  we  will  take  the  noon  recess 
at  this  time. 

(After  the  usual  admonition  to  the  jury  a 
recess  was  here  taken  until  2  o'clock  p.m.)  [18] 
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Afternoon  Session,  August  22,  1944,  2  P.M. 

ALBERT  L.  LEARNEY, 
recalled. 

Cross- Examination —  (  Continued ) 

Mr.  Reagli:  Q.  Mr.  Learney,  you  have  in  your 
possession  a  price  regulation  which  you  showed  to 
me,  to  which  we  referred  this  morning? 

A.     Yes. 

Q.     May  I  have  it,  please'?  A.     Yes. 

Q.     This  is  not  the  only  copy  you  have,  is  it? 

A.     This  particular  copy  is  the  only  copy. 

Q.  Is  it  in  words  and  figures,  except  the  price, 
the  same  as  the  current  regulation? 

A.  This  happens  to  be  an  amendment  to  that 
particular  regulation. 

Q.     May  I  have  the  current  regulation? 

A.    Yes. 

Q.     You  have  plenty,  of  these,  haven^t  you? 

A.     Yes. 

Mr.  Reagh:  I  am  going  to  offer  it  for  identifi- 
cation as  part  of  the  cross-examination  of  the  wit- 
ness. I  suppose  the  Court  will  take  judicial  notice 
of  it,  but  at  the  same  time  perhaps  I  had  better 
have  it  marked. 

Mr.  B runner:     That  is  all  right. 

Mr,  Reagh:  May  I  offer  it  in  evidence  as  part 
of  the  witness'  cross-examination? 

The  Court :     I  do  not  think  that  would  be  proper. 

Mr.  Brunner :     Do  you  make  an  offer  ? 

Mr.  Reagh:  Yes,  as  part  of  the  cross-examina- 
tion. [19] 


Chester  Bowles  53 

(Testimony  of  Albert  L.  Learney.) 

Mr.  Bruimer:  I  will  object  to  it,  if  your  Honor 
I)lease,  upon  the  ground  that  a  great  deal  of  the 
regulation  is  immaterial,  and  also  on  the  ground 
that  the  regulation  is  the  best  evidence. 

Mr.  Keagii:  The  reason  for  doing  that  was  Mr. 
Learney  said  that  the  copy  he  had  was  the  only  copy 
he  had,  and  I  did  not  want  to  put  that  in  evidence 
and  take  it  out  of  his  possession.  If  you  press  the 
objection  I  will  have  to  do  so;  it  is  the  same  as  the 
other  regulation  except  as  to  price. 

The  Court :  I  will  permit  you  to  have  it  marked 
for  identification,  so  that  you  may  have  some  means 
of  referring  to  it.  The  regulations  are  not  admis- 
sible in  evidence.  The  court  will  instruct  the  jury 
as  to  what  the  regulations  provide,  but  if  you  de- 
sire to  question  the  witness  as  to  a  particular  item 
of  the  regulations  at  that  time,  as  to  what  the  ceil- 
ing price  was,  of  course  you  have  a  right  to  do  that. 

Mr.  Reagh :  That  is  not  the  purpose.  I  did  not 
wish  to  deprive  Mr.  Learney  of  his  only  copy. 

The  Court:  It  has  already  been  marked  for 
identification.     You  can  examine  the  witness  on  it. 

Mr.  Reagh:  If  Mr.  Brunner  seas  fit  to  press 
that  objection  it  is  good. 

Mr.  Brunner:     I  fail  to  see  the  connection. 

Mr.  Reagh:  I  will  withdraw^  this.  Will  you 
let  me  have  that  copy  that  you  have? 

A.     Yes.  [20] 

Mr.  Bi'unner:  Your  question  is  directed  to 
ground  beef? 
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Mr.  Reagh:     Yes.     Now,  we  offer  this  and  ask 
tliat  it  be  marked  as  part  of  the  cross-examination. 
The  Court :     I  will  allow  it  to  be  marked  for  iden- 
tification.    It  is  not  in  evidence,  because  it  is  the 
duty  of  the  court  to  instruct  the  jury  as  to  the  law. 
(The  regulation  was  marked  Defendants'  Ex- 
hibit A  for  Identification.) 

Mr.  Reagh:  Q.  I  observe,  Mr.  Learney,  that 
Plaintiff's  Exhibit  1,  which  heretofore  has  been 
shown  to  you,  bears  the  handwriting  of  several 
different  people.    You  checked  that,  did  you? 

A.     I  did  not  check  that.  m 

Q.     When  you  checked  that  you  assumed  that  the    " 
persons  who  had  written  that  out  had  copied  it  from 
some  original  document"? 

Mr.  Brunner:     I  think  that  is  not  proper  cross-    | 
examination,  and  he  is  assuming  the  answer,  for 
the  reason  that  I  recall  Mr.  Learney  said  he  merely 
had  checked  the  figures  against  the  regulation. 

Mr.  Reagh:  That  is  correct,  and  I  withdraw 
the  question. 

Q.     What  you  did  on  this  was  merely  to  check      ii 
the  figures  to  be  sure  that  the  items  shown  and 
amounts  stated  and  the  weight  and  maximum  price 
regulation  corresponded  f 

A.  I  did  not  check  that.  The  only  thing  I 
checked  was  what  they  had  noticed  there  as  the 
ceiling  price  as  being  the  actual  ceiling  price. 

Mr.  Reagh :     That  is  all  [21] 

Mr.  Bnmner:     No   further  questions.     I  would 
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ask  the  Court's  indulgence  to  recall  Mr.  Newman 
for  a  few  more  questions. 


OLLIS  W.  NEWMAN, 

recalled  by  plaintiff. 

Mr.  Brunner:  Q.  Mr.  Newman,  in  considering 
the  prices  which  appear,  that  is  the  ceiling  prices 
which  appear  in  Plaintiff's  Exhibit  No.  1,  did  you 
have  in  mind  the  fact  that  grading  enters  into  the 
question  of  price? 

A.     Oh,  yes. 

Q.  And  in  computing  the  price  what  grade  did 
you  use  where  the  invoices  did  not  show  the  grades 
of  the  meat  that  was  sold? 

Q.  We  always  examine  all  of  the  meat  available 
in  the  shop  whenever  we  are  making  an  inspection, 
and  in  some  cases  I  follow  the  meat  to  the  destina- 
tion, and  identify  the  meat.  As  was  stated  this 
morning  on  beef,  particularly,  the  grand  mark,  the 
Grovernment  grade  mark  on  the  beef  sold;  because 
the  invoice  does  not  show  the  grade  does  not  mean 
that  the  meat  was  not  graded.  ..:■.■. 

Q.  In  computing  the  prices  which  you  testified 
you  had  computed,  that  is  the  proper  applicable 
maximum  ]3rices,  you  took  into  consideration,  did 
you  not,  what  grade  it  was? 

A.     Cxenerally  speaking,  I  think  it  was  B  grade. 

Q.     I  show  you  Plaintiff's  Exhibit  No.  1  in  evi- 
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dence,  the  second  page,  wliicli  is  marked  B  on  the 

upper  right-hand  corner?  A.     Yes. 

Q.     "Grade  B  figured."  A.     Yes.  [22] 

Q.     Is  that  in  your  handwriting? 

A.  That  does  not  happen  to  be  my  handwriting, 
but  it  was  put  there  at  my  instructions. 

Q.     Will  you  say  that  was  true  with  these  items? 

A.     Oh,  yes. 

Q.  Do  you  know  what  grade  was  used  in  figur- 
ing lamb? 

A.  I  could  not  tell  you  now,  it  has  been  quite 
sometime. 

Q.     You  do  not  now  recall?  A.     No. 

Q.  I  understood  you  to  say  that  you  looked  at 
the  meat  in  a  particular  shop  at  the  time  you  made 
an  investigation.  A.     Yes. 

Q.  I  am  referring  to  the  shop  of  the  seller,  not 
the  shop  of  the  buyer. 

A.     The  shop  of  the  buyer. 

Q.  You  did  not  go  to  the  shop  of  the  buyer  here, 
did  you?  A.    Yes. 

Q.     In  every  instance? 

A.  No.  Wherever  there  was  a  question  of  doubt 
we  always  raised  the  grade. 

Q.    Raised  the  grade?  A.     Yes. 

Mr.  Brunner:     That  is  all. 

Cross-Examination 

Mr.  Reagh:  Q.  How  many  shops  did  you 
go  to? 

A.     Well,  I  do  not  believe  I  could  answer  posi- 
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tively  but  I  would  say  at  least  over  half  a  dozen. 

You  are  speaking  now  of  grades'? 

Q.    Yes. 

A.  And  we  followed  out  a  large  part  of  the  in- 
voices to  destination. 

Q.     When  did  you  get  these  invoices'? 

A.     We  got  these  invoices  in  July. 

Q.     You  got  them  in  July?  A.     Yes.  [23] 

Q.  Then  you  went  to  the  shop  to  see  what  grade 
was  delivered?  A.     Yes. 

Q.     The  meat  had  been  consumed,  hadn't  it? 

A.     Not  in  all  instances. 

Q.  A  person  who  ordered  hamburger,  for  ex- 
ample, in  June,  did  they  still  have  hamburger  on 
hand  in  July?  A.     No. 

Q.  If  a  person  ordered  beef  stew  on  the  second 
day  of  June,  the  Two  Flags  down  here,  beef  stew 
on  June  2,  when  did  you  go  to  see  the  Flags? 

A.  We  went  to  Flags  to  identify  other  things  in 
connection  with  the  invoice. 

Q.     Did  you  go  to  Pearce's? 

A.     That  is  a  restaurant. 

Q.    Yes?  A.     Yes. 

Q.     Did  you  go  to  Hamburger  Gus  ? 

A.     Yes. 

Q.     To  Jimmie's?  A.     Yes. 

Q.     How  many  times  did  you  go  to  Jimmie's? 

A.     We  called  at  Jimmie's  twice.    ' 

Q.     How  many  times  did  you  call  at  Peace? 

A.     Once  that  I  know  of. 
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Q.  How  many  times  did  you  call  at  Hamburger 
Gus"?  A.     Twice. 

Q.     How  many  times  did  you  call  at  Mead's? 

A.     Only  once  that  I  know  of. 

Q.     How  many  times  did  you  call  at  Garcia 's? 

A.     I  called  once. 

Q.     How  many  times  did  you  call  at  Floyd's? 

A.     I  don't  remember. 

Q.     At  John's? 

A.     I  did  not  go  to  his  place. 

Q.     At  Monroe's? 

A.     I  did  not  go  to  his  place.  [24] 

Q.     How  many  times  did  you  go  to  Stacey's? 

A.  I  don't  remember  that  one.  He  had  a  lot  of 
accounts. 

Q.     How  many  times  did  you  go  to  Bean's? 

A.     I  don't  remember  that  one. 

Q.     How  many  times  did  you  go  to  Waho's? 

A.     I  think  we  were  there  once. 

Q.     How  many  times  to  Cirius'? 

A.     I  don't  remember. 

Q.    How  many  times  did  you  go  to  Butte? 

A.     I  don't  remember  that  one. 

Q.  How  many  times  did  you  call  at  Mother's 
Cafe? 

A.  We  did  not  go  to  all  of  them,  he  had  a  lot  of 
accounts. 

Q.  How  many  times  did  you  go  to  the  Golden 
West  Tamale  Company?  A.     Not  at  all. 

Mr.  Reagh :    That  is  all. 

Mr.  Brunner:    That  is  all. 
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(Testimony  of  Ollis  W.  Newman.) 
The  Court:     Have  you  any  more  witnesses? 
Mr.  Brunner :    The  plaintiff  will  rest. 
The  Court:     Do  you  desire  to  make  a  motion 
now,  counsel? 

Mr.  Reagli :    Yes,  your  Honor. 

(Thereupon   the    jury    retired   to   the   jury 
room.) 

Mr.  Reagh :  The  defendant,  plaintiff  having 
rested,  now  moves  that  the  court  direct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  for  the 
reason  that  the  proof  utterly  fails  to  establish  any 
case,  in  that  there  is  a  complete  failure  of  proof 
that  there  was  anything  other  than  misbilling,  the 
testimony  of  the  witness  having  been  that  Plain- 
tiff's Exhibit  1  [25]  upon  which  he  relied  was 
simply  a  transcription  or  copy  of  the  carbon  copies 
of  bills  which  had  been  sent;  there  is  no  proof  of 
any  transaction,  that  any  merchandise  was  ever  de- 
livered, that  any  merchandise  was  ever  paid  for, 
that  any  merchandise  was  ever  ordered  or  sold  to 
any  of  the  persons  whose  names  appear  in  the 
margin  of  Plaintiff's  Exhibit  1.  I  understand  the 
court's  ruling  heretofore  will  be  adhered  to,  that 
this  is  not  a  penal  statute;  the  position  taken  by 
the  defendant  is  that  it  is  a  highly  criminal  statute, 
and  in  view  of  the  amendment  which  has  been 
made  in  the  last  session  of  Congress  it  seems  hard 
to  understand  how  it  could  be  treated  other  than 
a  criminal  statute ;  the  amount  of  damages  for  over- 
charges may  depend  entirely  upon  intent,  and  it 
is  our  position  that  the  statute  is  penal,  that  strict 
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proof  is  called  for  in  support  of  a  penalty,  every- 
thing must  be  proved  and  nothing  left  to  surmise. 

I  renew  our  objection  to  Plaintiif's  Exhibit  No. 
1,  and  move  to  strike  it  out,  on  the  grounds  stated 
in  our  objection  when  it  was  received  in  evidence, 
and  without  Plaintiff's  Exhibit  1  there  would  be 
no  case;  we  believe  that  Exhibit  No.  1  is  not  the 
best  evidence  of  any  kind;  at  most  Exhibit  No.  1 
might  be  treated  as  secondary  evidence  that  Mr. 
McDonald  or  somebody  had  sent  out  bills  for  mer- 
chandise in  excess  of  the  ceiling  price ;  they  are  not 
contracts,  they  are  not  charges. 

The  Court:  I  do  not  want  to  interrupt  you,  but 
I  did  not  understand  that  was  the  testimony.  I 
understood  the  tes-  [26]  timony  to  show  that  this 
Plaintiff's  Exhibit  1  was  a  tabulation  of  the  actual 
sales  slips 

Mr.  Reagh :    Of  the  invoice  slips. 

The  Court    (Continuing)  :    of  the  defendant 

for  merchandise  that  was  actually  sold  and  de- 
livered. 

Mr  Reagh:  There  is  no  showing  that  any  mer- 
chandise was  sold  or  delivered.  The  showing  is 
that  the  plaintiff  went  to  the  defendant's  place  of 
business  and  asked  for  and  was  given  some  tags. 

The  Court:  As  I  understand  it  this  transcript 
is  a  copy  of  the  records  of  the  defendant. 

Mr.  Reagh:  No,  it  is  an  abstract  of  these  sales 
tags. 

The  Court:  But  it  is  an  abstract,  a  copy  of  the 
defendants'  own  records. 
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Mr.  Reagli :  Of  the  sales  tags  found  in  his  place 
of  business. 

The  Court:  I  think  if  you  prove  from  a  man's 
own  records  that  he  made  a  sale  that  is  at  least 
some  evidence  from  which  the  jury  can  conclude 
that  those  sales  and  deliveries  of  merchandise  were 
made.  That  could  not  be  said  to  make  out  a  i:)rima 
facie  case,  but  to  go  beyond  the  defendant's  own 
records  and  actually  prove  by  the  man  in  the  store, 
the  customer,  and  the  man  on  the  truck,  that  took 
it  to  the  place  of  delivery,  I  think  that  type  of 
proof  would  be  far  beyond  any  normal  require- 
ment. [27] 

Mr.  Reagh:  It  would  possibly  in  some  cases,  but 
in  the  case  of  a  penal  statute  penalties  are  not 
favored  in  the  law;  they  are  disfavored. 

The  Court:  I  do  not  think  any  higher  degree  of 
proof  is  required  in  this  case,  the  case  being  a  civil 
case,  than  any  other  type  of  case,  unless  the  statute 
so  provides.  However,  I  did  not  want  to  interrupt 
you.  I  just  wanted  to  clarify  my  mind  as  to  what 
your  point  was. 

Mr.  Reagh:  Now  on  the  question  of  damages, 
from  the  record  as  it  stands  it  is  impossible  to  fix 
any  sum  for  damages,  because  when  your  Honor 
examines  Exhibit  No.  1  your  Honor  will  see  that 
it  is  based  entirely  on  guesswork,  in  that  the  grades 
shown  by  the  evidence  have  varying  prices.  These 
grades  are  shown  as  B  and  C.  I  asked  Mr.  Nev^;=: 
man  on  the  witness  stand  how  many  times  he  had 
been  at  the  various  places  and  two  was  the  2:reatest 
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number  he  had  been,  and  the  only  place  mentioned 
that  he  had  been  two  times  is  mentioned  in  at  least 
25  different  items,  and  he  fixed  the  grade  from  what 
he  saw  on  two  occasions  without  following  the  meat 
for  getting  the  grades  that  number  of  times;  he 
might  have  said  three;  he  took  the  grades  of  them 
and  averaged  them.  For  a  business  man  to  make 
up  his  mind  on  a  question  of  damage  that  might  be 
sufficient,  but  for  a  man  who  seeks  to  recover 
damages  in  court  he  must  go  further  than  that,  he 
must  show  what  the  damages  were  specifically  on 
each  of  the  items  on  page  after  page.  An  effort 
was  made  to  show  that  he  followed  the  meat  [28] 
through,  but  on  cross-examination  it  developed  he 
only  followed  it  through  possibly  for  incidental 
purposes,  but  certainly .  not  enough  upon  which  a 
jury  could  base  a  verdict  on  damages.  It  does  not 
appear  that  he  followed  through  the  meat  to  get 
the  grades;  in  other  words,  the  jury  could  only 
conjecture  as  to  the  grade  of  meat  shown  by  Plain- 
tiff's Exhibit  1. 

Moreover,  when  your  Honor  examines  Exhibit  1 
you  will  find  that  the  person  making  it  out  did  not 
know  what  he  was  copying.  You  will  find  on  page 
after  page  that  the  writing  is  so  bad  that  a  question 
mark  appears,  you  cannot  tell  what  it  means.  Some 
places  the  question  mark  is  in  red  ink.  Some  per- 
son who  could  not  read  the  handwriting  made  this 
copy ;  in  some  places  you  cannot  make  out  what  was 
sold.  Now,  how  can  a  jury  base  its  verdict  en- 
tirely   upon    this.      Here,    for    example,    we    have 


I 


Chester  Bowles  63 

hearts  with  a  question  mark,  weight  7i/4,  price  30, 
C.P.  17%,  overcharge  88  cents.  The  person  who 
put  that  overcharge  of  88  cents  did  not  know  what 
it  w^as  that  he  was  putting  an  overcharge  down  for. 
In  some  way  or  another  the  jury  has  got  to  fix  on 
a  specific  amount. 

The  Court:  Why  didn't  you  bring  these  matters 
out  on  cross-examination,  if  you  think  there  was 
anything  inaccurate  in  that  statement*? 

Mr.  Reagh:  The  statement  is  there  and  speaks 
for  itself. 

The  Court:  Why  didn't  you  go  into  those  mat- 
ters and  examine  the  witness  who  made  the  state- 
ment? [29] 

Mr.  Reagh :  Why  should  I  go  into  the  statement  ? 
Your  Honor  has  admitted  it  in  evidence,  and  there 
it  is,  and  upon  that  the  plaintiff  rests.  It  is  not  for 
me  to  point  out  discrepancies;  if  a  document  is  in 
evidence  it  speaks  for  itself. 

The  Court :  The  document  was  introduced  in  evi- 
dence on  the  basis  of  the  testimony  of  the  witness 
who  testified  that  it  was  a  correct  transcript  of  the 
sales  records  of  the  defendant,  and  that  there  was 
appended  to  it  the  ceiling  price  of  each  item  and  of 
the  price  actually  charged,  and  upon  the  basis  of 
such  testimony  Exhibit  1  was  admitted  in  evidence. 
Now,  if  you  wanted  to  attack  that  you  could  have 
cross-examined  the  witness  and  developed  matters 
that  go  to  the  credibility  and  weight  of  this  state- 
ment.   I  do  not  see  how  I  am  called  upon  to  make 
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a  ruling  in  connection  with  it  now  without  having 
in  the  record  what  you  are  suggesting  now. 

Mr.  Brunner:  We  sought  to  accomiDlish  that  by 
pre-trial. 

Mr.  Reagh:  How  could  that  help  us?  I  couldn't 
read  your  handwriting ;  I  should  be  given  something 
I  could  read. 

Mr.  Brunner:  If  you  pointed  out  to  us  the  par- 
ticulars you  could  not  read  we  would  be  glad  to 
discuss  those  questions  and  maybe  we  could  have 
smoothed  them  out. 

Mr.  Reagh :  You  should  strike  out  at  least  one- 
third  of  this. 

The  Court:  You  cannot  escape  the  effect  of  the 
exhibit  by  your  own  inaction  in  regard  to  it.  If  you 
had  w^anted  to  [30]  point  out  those  matters  you 
could  have  pointed  them  out.  The  Court  cannot 
direct  the  attorney  in  the  proof  he  makes  in  offer- 
ing it  in  evidence. 

Mr.  Reagh:  Your  Honor  expects  the  defendant 
to  prove  its  case.  It  is  for  the  plaintiff  to  prove 
his  case.  My  point  is  that  no  jury  can  base  its  ver- 
dict upon  a  document  like  this. 

The  Court :  You  have  had  an  opportunity  to  go 
into  this  matter  before  the  trial  and  you  still  have 
an  opportunity  to  examine  the  OPA  witness  to  find 
out  whether  there  is  any  question  about  any  of  these 
matters. 

Mr.  Reagh :  I  would  rather  not.  It  is  a  technical 
proposition. 
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The  Court :  You  sinipJy  want  to  take  the  posi- 
tion you  do  not  want  to  look  into  those  matters? 

Mr.  Reagh:     That  is  exactly  right. 

The  Court :  It  is  not  for  me  to  tell  you  how  you 
should  handle  your  case,  you  are  an  experienced 
lawyer  and  I  would  not  even  presume  to  do  that, 
but  I  can  rule  on  such  questions  of  law"  as  are  pre- 
sented to  me.  Have  you  stated  all  of  the  grounds 
you  wish  to  state  for  a  directed  verdict  ? 

Mr.  Reagh:  I  think  so;  no  proof  of  delivery,  no 
proof  of  payment,  and  no  proof  of  any  sale  of  mer- 
chandise, no  proof  of  the  grade  of  the  merchandise, 
no  proof  of  payment.  The  exhibit  is  too  indefinite 
and  too  vague  and  too  uncertain  to  be  the  basis  of 
a  judgment.  [31] 

The  Court:  The  motion  for  a  directed  verdict 
will  be  denied.    You  may  bring  the  jury  back. 

(Thereupon   the   jury   was   returned   to   the 
court-room.) 

The  Court:  The  jurors  are  all  present,  you  may 
proceed. 

Mr.  Reagh:  I  have  already  made  my  opening 
statement.    I  will  call  Mrs.  McDonald. 


MARY  E.  McDonald 

called  as  a  witness  by  the  defendant;  sworn. 

The   Clerk:     Will  you  state  your  name  to  the 
Court  and  jury,  please? 
A.     Mary  E.  McDonald. 
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Mr.  Reagh:  Q.  Mrs.  McDonald,  the  defendant 
A.  N.  McDonald  is  your  husband,  is  he  not? 

A.     Yes. 

Q.  The  business  in  Oakland  conducted  by  your 
husband  is  partly  retail  and  partly  wholesale,  sell- 
ing to  restaurants  and  people  of  that  kind,  is  it  not  ? 

A.     Yes. 

Q.  Did  your  husband  leave  Oakland  in  the 
month  of  May,  1942? 

A.     He  went  about  the  18th  of  May. 

Q.     Do  you  know  where  he  went? 

A.  He  went  back  home.  The  doctor  thought  he 
should  go  back  home  to  get  a  rest  and  get  away  from 
the  business,  he  was  working  too  hard. 

Q.  Where  did  he  go  to,  you  say  he  went  back 
home? 

A.     He  went  back  to  near  Montreal. 

Q.  Do  you  know  how  long  he  intended  to  be  gone 
when  he  left? 

A.  He  thought  about  three  weeks,  between  two 
and  three  weeks.  [32] 

Q.     When  did  he  return? 

A.     He  returned  the  9th  of  Julj^ 

Q.     The  9th  of  July,  1943?  A.     Yes. 

Q.  Do  you  know  the  reason  for  his  failure  to  re- 
turn sooner? 

A.  Well,  he  took  sick  up  there,  and  when  he  was 
able  to  return  home  there  w^as  a  death  in  the  family 
at  Seattle,  and  I  had  to  go  there. 

Q.  While  he  was  gone  were  you  in  charge  of  the 
business,  Mrs.  McDonald? 
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A.     I  was,  I  was  trying  to  do  it. 

Q.  How  many  employees,  normally,  are  em- 
ployed in  the  shop? 

A.  Before  the  war  we  used  to  have  about  seven 
or  eight. 

Q.  At  that  particular  time  when  Mr.  McDonald 
went  away  how  many  people  were  there  working? 

A.  When  he  went  away,  there  was  a  man  in  the 
wholesale,  and  Mr.  Finke  and  one  man  in  the  retail, 
and  myself. 

Q.  There  had  ])een  a  contemplated  partnership 
between  your  husband  and  Mr.  Finke  before  that 
time  ?  A.     Yes. 

Q.     That  had  fallen  through?  A.     Yes. 

Q.  Now,  after  Mr.  McDonald  went  away  did  all 
of  the  employees  stay,  or  did  some  of  them  leave  ? 

A.  No,  the  men  that  we  had  to  help  went  to  work 
at  the  shipyard,  two  of  them  were  drafted,  and  then 
we  had  a  man  that  used  to  work  a  while  but  he  went 
out  celebrating  and  we  could  not  depend  on  him. 

Q.     What  does  your  own  household  consist  of? 

A.  I  had  two  girls,  one  of  whom  was  sick,  and 
I  had  my  son,  who  went  away. 

Q.  These  men  that  were  drafted  and  the  men 
that  went  to  the  [33]  shipyard,  was  that  during  the 
period  of  several  weeks  while  your  husband  was 
away,  or  did  that  occur  before  he  left? 

A.  Just  about  that  time,  some  of  them  went  be- 
fore and  some  of  them  were  not  there  at  the  time, 
I  don't  know  just  when  they  left,  it  was  within  a 
few  months. 
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Q.     Who  does  the  housework  at  your  house  1 

A.     I  do. 

Q.     How  old  is  your  eldest  daughter  ? 

A.  Wei] ,  she  will  be  sixteen,  she  is  only  in  gram- 
mar school,  she  has  not  been  well. 

Q.     How  old  is  your  second  daughter? 

A.     She  is  ten. 

Q.     At  that  time  she  was  nine?  A.     Nine. 

Q.  Mrs.  McDonald,  did  you,  yourself,  work  in 
the  business  there  during  the  time  your  husband 
was  away?  A.     Yes. 

Mr.  Brunner :  I  am  going  to  object,  your  Honor, 
for  the  purpose  of  the  record.  I  take  it  that  this 
question  by  counsel  is  directed  to  the  so-called 
Chandler  defense  under  the  Act.  I  might  call  your 
Honoris  attention  to  the  fact  that  the  defense  is  not 
pleaded. 

The  Court :  I  do  not  think  that  has  to  be  pleaded, 
it  has  to  be  proved. 

Mr.  Brunner:  It  is  our  position  it  ^as  to  be 
pleaded  as  part  of  the  defense.  We  are  entirely 
willing  to  consent  in  order  that  counsel  may  save 
any  point  o]i  that  that  he  may  amend  to  so  state. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Reagh:  Q.  Mrs.  McDonald,  did  you  intend 
to  violate  [34]  any  OPA  regulation? 

A.     No. 

Mr.  Brunner:     That  calls  for  a  conclusion. 

The  Court :  I  think  that  calls  for  the  opinion  and 
conclusion  of  the  witness. 
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Mr.  Reagh:  Q.  Did  your  husband  instruct  you 
to  violate,  to  sell  meat  at  other  than  ceiling  prices'? 
A.  No,  he  told  me  to  try  to  follow  the  bills  or  the 
pamphlets  or  whatever  it  was  that  come  out  from 
the  OPA,  or  from  the  Butchers  Union,  whatever 
they  were. 

Q.     There  was  a  pamphlet  that  came*? 

A.  Yes,  with  prices  and  cuts,  and  he  said  to  fol- 
low it  as  closely  as  I  could  and  do  the  best  I  could, 
and  people  would  come  in,  they  couldn't  get  meat 
any  place  else,  they  would  be  in  a  hurry,  they  would 
want  something,  and  Mr.  Finke  would  work  some- 
times eighteen  and  twenty  hours  a  day  trying  to 
get  out  the  orders  and  do  the  best  he  could,  and 
might  have  made  mistakes,  but  if  he  did  it  was  un- 
intentional. 

Q.  Did  you  instruct  anybody  to  sell  at  a  price 
higher  than  the  price  posted?  A.     No. 

Q.     Who  did  the  billing,  Mrs.  McDonald? 

A.  Well,  sometimes  I  did  if  they  were  in  a  hurry 
for  it ;  we  never  yet  had  a  customer  that  had  a  com- 
plaint; they  knew  that  Mr.  McDonald  would  not  in- 
tentionally overcharge  them,  he  never  had  a  com- 
plaint ;  if  the  bill  was  not  made  out  at  the  time  they 
would  wait  until  I  was  able  to.  [35] 

Q.     At  this  particular  time  who  did  the  billing! 

A.     I  did  most  of  it,  as  far  as  I  can  remember. 

Q.  Mrs.  McDonald,  you  are  not  a  butcher  by 
trade,  are  you?  A.     No. 

Q.     Do  you  have  any  knowledge  of  grading  meat? 

A.     No. 
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Q.  The  only  knowledge  you  have  of  grades  is 
just  the  fact  that  your  husband  is  a  butcher  and 
you  have  heard  him  talk  about  it  ? 

A.     I  know  about  what  meat  we  had. 

Q.  In  other  words,  you  had  an  individual's 
knowledge  of  meat  other  than  a  butcher's  knowl- 
edge? A.     Yes,  that  is  all. 

Q.  Did  you  hear  from  your  husband  from  time 
to  time  while  he  was  in  Montreal? 

A.  Well,  his  sister  wrote  most  of  the  time,  I  got 
messages. 

Q.     After  he  got  sick  his  sister  wrote? 

A.    Yes. 

Mr.  Reagh:    That  is  all. 

Cross-Examination 

Mr.  Brunner:  Q.  Mrs.  McDonald,  when  your 
husband  was  aw^ay  you  say  that  you  tried  to  follow 
posted  prices.     What  prices  were  those? 

A.  Well,  they  came  in,  we  had  printed  sheets, 
I  don't  know^  where  they  were  from,  they  were 
posted  up,  and  when  the  bill  was  made  out,  what- 
ever price  aj^peared  as  what  they  w^ere  selling  for, 
I  tried  to  follow  them. 

Q.  What  I  was  interested  in  primarily  was  this 
question  of  posted  prices.  Did  you  get  a  slip  of 
some  kind  from  someone? 

A.  I  don't  know  where  it  came  from,  but  there 
was  one  in  the  shop  there.  [36] 

Q.  You  don't  know  whether  it  came  from  the 
Office  of  Price  Administration  or  not? 
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A.     No,  I  couldn't  say  about  that. 

Q.  I  understood  you  to  say  that  your  husband, 
when  he  left,  told  you  to  try  to  keep  in  line  with 
the  prices  at  the  Office  of  Price  Administration,  is 
that  correct? 

A.  Well,  he  said  whatever  the  prices  was  to  try 
to  follow  them,  and  I  did,  as  near  as  could,  and  Mr. 
Finke,  he  would  tell  me  if  I  was  mixed  up  in  it. 

Q.     Mr.  Finke  is  a  butcher,  is  he  nof? 

A.     Yes. 

Q.  You  carried  on  the  bookkeeping  end  of  the 
business  and  billing,  isn't  that  true?  A.     Yes. 

Q.  Mr.  Finke  carried  on  the  cutting  of  the  meat 
and  the  cutting  up  of  the  orders,  and  such  things? 

A.     No,  we  all  helped  to  put  up  the  orders. 

Q.     You  helped  put  up  orders?  A.     Yes. 

Q.  But  Mr.  Finke  cut  the  meat  for  you,  did  he 
not?  A.     Yes,  most  of  it. 

Q.  You  would  go  into  the  meat  chest  and  get  the 
meat,  or  you  would  merely  wrap  up  what  Mr.  Finke 
gave  you? 

A.  Sometimes  I  would  go  into  the  case  and  get 
some  meat,  whatever  it  was. 

Q.     That  was  already  cut? 

A.     That  was  already  cut,  and  put  them  up. 

Q.  But  at  the  times  when  you  went  in  to  get  it 
you  never  checked  what  grades  of  meat  they  were, 
you  never  checked  whether  it  was  A  or  B  ? 

A.  He  would  tell  me  where  to  go  and  I  would 
go. 
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Q.  He  would  tell  yow  where  to  go  and  you  would 
go  and  get  it?  [37-8]  A.     Yes. 

Q.    And  put  it  up  ?  A.    Yes. 

Q.  But  3^ou  never  checked  particular  meat  to  de- 
termine whether  it  was  B  or  C  meat  ?  A.     No. 

Q.  All  you  did  was  simply  go  to  a  particular 
place  and  get  meat  that  was  there  and  wrap  it  tip  % 

A.    Yes. 

Q.  Did  you  ever,  as  you  were  running  the  busi- 
ness when  your  husband  was  away  checked  for 
grade  under  the  regulations? 

Mr.  Reagh:  I  object  to  that  as  immaterial,  ir- 
relevant, and  incompetent,  and  calling  for  a  con- 
clusion. 

The  Court:    Objection  overruled. 

Mr.  Brunner:  Q.  Did  you  ever  check  for  grade 
nnder  the  regulations'? 

A.  Well,  I  don't  remember  doing  it,  but  I  did 
try  to  follow  the  way  they  had  been  doing,  and  no 
one  had  complained,  the  authorities  had  been  in 
there,  and  nobody  had  complained  anything  was 
wrong,  so  I  was  doing  the  best  I  could. 

Q.     You  don't  know  who  had  been  in  there? 

A.  No,  we  were  working  so  hard,  everybody  was 
calling  for  the  meat,  and  we  were  doing  the  best  we 
could. 

Q.  Doing  the  best  you  could  to  keep  them  sup- 
plied ? 

A.  We  had  shipyard  restaurants,  and  had 
schools,  and  hotels,  and  colleges,  and  we  did  the 
best  we  could. 


Chester  Bowles  73 

CPestimony  of  Mary  E.  McDonald.) 

Q.  Did  you  try  equally  as  hard  or  at  all  to  see 
that  the  j^rices  you  charged  were  appropriate  and 
proper  % 

A.  Well,  according  to  what  the  ordinary  prices 
were,  we  were  not  adding  anything  onto  them,  ex- 
cept what  you  are  allowed  for  delivery  and  for  [39] 
overhead  charges  and  things  like  that. 

Q.  You  might  say  then  that  to  the  ordinary 
charges  that  you  had  in  business  you  added  tlie 
ordinary  margin  of  profit? 

A.     Well,  I  think  so. 

Q.  Did  you  ever  call  at  the  office  of  Price  Ad- 
ministration and  ask  anyone  whether  any  prices 
were  proper? 

A.  No.  When  Mr.  McDonald  came  back  he  had 
me  go  over  and  look  over  things.  I  went  over  and 
got  a  list  for  him  when  he  came  back. 

Q.     That  was  after  he  returned? 

A.     When  he  returned. 

Q.  Did  3^ou  then  find  that  the  prices  that  you 
had  been  charging  were  in  line  with  the  list  that 
you  got? 

Mr.  Reagh :  Just  a  moment,  I  object  to  that 
as 

Mr.  Brunner:     I  will  withdraw  the  question. 

Q.  You  mentioned  something  about  a  list  pub- 
lished by  some  association,  is  that  true? 

Mr.  Reagh :    I  did  it  in  my  opening  statement. 

M.  Brunner :   I  thought  she  did  in  her  testimony. 

Mr.  Reagh:     She  said  she  got  a  list,  she  didn't 
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know  the  source  it  came  from,  a  printed  list  with 

the  maximum  prices. 

Mr.  B runner :  Q.  Do  you  know  whether  that  list 
was  from  an  association? 

A.  Well,  I  didn't  work  at  the  shop  except  when 
it  was  very  busy.  The  first  time  I  went  down  was 
when  meat  was  so  scarce,  and  Mr.  McDonald  was 
out  in  the  country  trying  to  bring  in  meat,  and  I 
would  go  down  and  help.  That  is  all  I  know^  about 
how  the  business  was  carried  on.  [40] 

Q.  When  your  husband  was  away  you  were  tak- 
ing care  of  the  business  and  helping  out  but  the 
man  who  was  in  actual  charge  there  was  Mr.  Finke, 
wasn't  he? 

A.  Well,  he  was  in  charge  of  the  work,  but  Mr. 
Einke  was  not  any  too  well,  himself;  he  was  work- 
ing hard,  and  he  said  he  was  not  taking  any  re- 
sponsibility. 

Q.  Who  made  the  price  list  on  the  meat  that  was 
sold? 

A.  Well,  I  guess  Mr.  Einke;  he  told  me  to  take 
the  prices  from  the  list  that  was  there,  so  many 
times  at  so  much,  whatever  it  was. 

Q.  Then,  as  I  understand  it,  you  were  following 
his  directions  in  pricing  certain  meat? 

A.    Yes. 

Q.  And  outside  of  those  directions  you  did  not 
take  any  pains,  yourself,  to  determine  whether  that 
list  which  he  told  you  to  follow  was  the  proper  list, 
or  not? 
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A.     Well,  it  was  a  list  that  was  printed  there. 
Q.     And  you  merely  followed  the  list  that  he 

told  you  to  follow  %  A.     Yes. 

Mr.  Brunner:     That  is  all. 

Redirect  Examination 

Mr.  Reagh:  Q.  Mrs.  McDonald,  I  want  to  clear 
up  one  thing'.  On  your  cross-examination  you  spoke 
of  the  customary  margin  of  profit.  In  pricing 
meat  you  paid  no  attention  to  what  the  meat  cost, 
did  you  ?  A.     No. 

Q.  In  other  words,  you  proceeded  entirely  on  the 
list  posted  in  your  place  of  husiness  ? 

A.     Yes.  [41] 

Mr.  Reagh:     That  is  all. 

Mr.  Brunner:     That  is  all. 

Mr.  Reagh :  The  defendant  rests  and  renews  the 
motion. 

The  Court:  Do  you  wish  to  renew  the  same  mo- 
tion as  before  ■? 

Mr.  Reagh:  May  I  make  it  generally  on  the 
grounds  that  were  made  at  the  conclusion  of  the 
plaintiff's  case? 

The  Court:     Very  well. 

Mr.  Brunner:  I  have  a  motion  I  would  like  to 
make,  your  Honor.  I  think  your  Honor  will  prob- 
ably exclude  the  jury. 

The  Court :  Do  you  wish  to  make  that  in  the  ab- 
sence of  the  jury  ? 

Mr.  Brunner:  I  think  it  had  best  be  made  in 
the  absence  of  the  jury  as  it  is  on  a  question  of  law. 
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The  Court :  I  think  we  can  excuse  the  jury  until 
tomorrow  morning. 

Mr.  Brunner :    I  think  so. 

(Thereupon,  with  the  usual  admonition,  the 
jury  was  excused  until  Wednesday,  August  23, 
1944,  at  10:00  o'clock  a.m.) 

The  Court:    You  may  proceed,  Mr.  Brunner. 

Mr.  Brunner:  If  your  Honor  please,  before  I 
begin  my  argument  I  am  going  to  hand  to  your 
Honor  a  couple  of  additional  instructions;  counsel 
already  has  a  copy,  and  I  likewise  hand  to  your 
Honor  interrogatories  which  we  request  be  sub- 
mitted to  the  jury  in  connection  with  the  general 
verdict.    Counsel  likewise  has  a  copy.  [42] 

Our  motion  is,  we  move  for  a  directed  verdict  on 
behalf  of  the  Price  Administrator  for  three  times 
the  actual  amount  of  the  overcharges,  upon  the 
ground  that  there  is  no  evidence  before  the  court 
which  would  call  for  the  exercise  of  the  Court's 
discretion  set  forth  in  the  Emergency  Price  Control 
Act  as  amended  by  the  Stabilization  Act.  The  posi- 
tion which  the  Price  Administrator  assumes  is  that 
which  is  specified  in  the  instruction. 
(After  argument:) 

The  Court:  The  motion  for  a  directed  verdict 
will  be  denied.  We  will  now  take  up  the  matter  of 
instructions. 

(Thereupon  the  matter  of  instructions  was 
taken  up,  at  the  conclusion  of  which  an  ad- 
journment was  taken  until  tomorrow,  Wednes- 
day, August  23,  1944,  at  10:00  o'clock  a.m.) 

[43] 
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Wednesday,  August  23,  1944, 
10:00  o'clock  a.m. 

The  Court :  With  respect  to  the  instructions  pro- 
posed by  the  plaintiff  the  Court  will  give  Instruc- 
tion No,  1,  No.  2,  and  No.  3,  and  No.  4  in  substance ; 
No.  5  it  will  give  the  pertinent  provisions  of  the 
statute;  it  will  give  No.  6,  the  first  sentence  of  No. 
7  in  substance,  the  first  j)aragraph  of  No.  8  in  sub- 
stance; No.  9  is  refused,  and  No.  10  is  refused,  in- 
asmuch as  the  Court  will  instruct  the  jury  in  sub- 
stance in  the  language  of  the  statute.  No.  11  is 
refused,  because  it  will  otherwise  be  given  in  sub- 
stance. The  last  sentence  of  No.  13  will  be  given  in 
substance.  No.  12  will  be  refused,  but  the  Court 
wi]]  instruct  the  jury  that  the  general  law  is  that  a 
principal  is  liable  for  the  acts  of  his  agent  com- 
mitted in  the  course  of  his  employment;  the  special 
interrogatories  requested  to  be  submitted  to  the 
jury  will  be  refused. 

As  to  the  defendant's  instructions,  No.  1  is  re- 
fused because  there  are  some  parts  of  it  that  the 
Court  feels  are  not  proper  under  the  circumstances ; 
No.  2  is  refused;  No.  3  will  be  given  in  substance; 
No.  4  is  refused ;  No.  5  is  refused ;  No.  6,  7,  8,  9,  10, 
11  and  12  are  refused,  as  not  being  germaine  to  any 
issue  of  fact  in  the  case;  No.  13  will  be  covered  in 
the  course  of  the  general  instructions;  No.  14  is  re- 
fused; No.  15  is  refused;  No.  16  is  refused;  No.  17 
is  refused.  No.  18  is  refused  on  the  ground  that  the 
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rule  is  too  general  as  to  actions  of  this  [44] 
statutory  type;  No.  19  is  refused.  The  Court  in- 
tends generally  to  instruct  the  jury  as  to  the  statu- 
tory provision  and  on  the  so-called  Chandler  de- 
fense. 

The  Court  intends  to  instruct  the  jury  that  it  is 
for  the  jury  to  determine  under  all  of  the  facts  and 
circumstances  whether  or  not  the  acts  of  the  de- 
fendant were  willful  and  not  supervised  by  prac- 
ticable precautions,  and  that  if  that  defense  was 
sustained  and  the  jury  so  finds  that  the  verdict  of 
the  jury  could  be  limited  to  the  actual  overcharges. 

The  Court  also  intends  to  comment  on  the  facts 
with  respect  to  the  pre-trial  order  and  Plaintiff's 
Exhibit  1,  offered  in  evidence  to  the  extent  that  in 
the  opinion  of  the  Court  the  evidence  is  sufficient  in 
that  regai'd  to  establish  the  amount  of  overcharges 
set  forth  in  Exhibit  1,  but  that  the  jury  is  not  bound 
by  the  opinion  of  the  court. 

The  jury  may  be  brought  in. 

(Thereupon  the  jury  was  returned  into  court 
and  counsel  argued  the  case,  at  the  conclusion 
of  which  the  Court  charged  the  jury  as  fol- 
lows:) 

The  Court  (Orally) :  Ladies  and  Gentlemen  of 
the  jury,  I  will  ask  you  to  give  your  attention  to 
the  Court  at  this  time  so  that  I  may  give  you  the 
applicable  principles  of  law  that  will  guide  you  in 
your  determination  of  this  case. 

Let  me  say  to  you  first  of  all,  by  the  law,  you 
have  the  exclusive  function  of  deciding  the  facts 
in  the  case.    The  [45]  judge  gives  you  the  law  and 
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ondeavors  to  guide  .voii  in  determining  the  facts  by 
advising  you  as  to  what  the  legal  provisions  are 
tliat  ai-e  pertinent  to  the  particular  case.  As  judge 
of  the  court  I  do  not  express  any  opinion  to  you 
as  to  what  your  finding  should  be  in  the  case,  nor  do 
I  want  you  to  understand  from  anything  that  has 
taken  place  in  your  presence  during  the  trial  or 
from  any  ruling  which  the  court  has  made  that  I 
intended  to  say  to  you  how  you  should  decide  the 
case. 

During  the  course  of  the  trial  the  court  has  been 
called  ui)on  to  pass  upon  objections  and  perhaps 
some  comments  have  been  made  by  the  court  in 
making  such  rulings;  such  comments  the  jurors 
should  not  take  into  account,  nor  should  the  jury 
assume  from  anything  the  court  might  have  said  in 
the  course  of  its  rulings  that  the  court  was  express- 
ing an  opinion  as  to  how  the  jury  should  decide 
this  case. 

You  should,  of  course,  in  this  suit,  as  in  any  case, 
exclude  any  sympathy  or  prejudice  from  your  mind. 

Let  me  first  cover  some  of  the  simple  rules  that 
you  should  have  in  mind  in  weighing  the  evidence 
in  the  case. 

Whether  or  not  you  believe  the  witnesses  who 
have  testified  and  the  w^eight  to  be  attached  to  their 
testimony  respectively  is  a  matter  for  your  sole 
judgment. 

A  witness  is  presumed  to  speak  the  truth,  but  this 
presumption  may  be  negatived  by  the  manner  in 
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which  he  or  she  testifies,  by  the  character  of  his  or 
her  testimony,  by  contradic-  [46]  tory  evidence,  or 
by  his  or  her  motives.  In  passing  upon  the  credibil- 
ity of  the  various  witnesses,  it  is  your  right  to  ac- 
cept the  whole  or  any  part  of  their  testimony,  or 
to  discard  and  reject  the  whole  or  any  part  thereof. 

If  it  appears  to  you  and  it  is  shown  that  a  witness 
has  testified  falsely  on  any  material  matter,  you 
should  distrust  his  or  her  testimony  in  other  parti- 
culars, and  in  that  event  you  are  free  to  reject  all 
of  the  witness'  testimony. 

This  is  a  civil  suit  and  the  plaintiff  has  the  bur- 
den of  proving  the  affirmative  allegations  of  the 
complaint.  As  to  the  special  defense  upon  which 
evidence  has  been  adduced  by  the  defendant,  as  I 
will  hereafter  point  out  to  you,  the  burden  is  upon 
the  defendant  in  that  connection  to  establish  that 
defense  by  a  preponderance  of  the  evidence,  just  as 
I  stated  to  you  the  plaintiff  must  establish  the  affir- 
mative allegations  of  his  charge  by  a  preponderance 
of  the  evidence. 

A  preponderance  of  the  evidence  means  its  greater 
weight  in  reference  to  its  credibility;  it  depends 
not  necessarily  upon  the  number  of  witnesses  testi- 
fying, but  rather  upon  the  character  of  the  testi- 
mony with  reference  to  its  probable  truth  or 
falsity. 

In  determining  the  preponderance  of  evidence, 
you  should  scrutinize  the  testimony  given  carefully 
and  in  so  doing  consider  the  following  elements: 
the  circumstances  under  which  the  witness  testifies : 
his  or  her  demeanor  and  manner  on  the  [47]  stand ; 
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his  or  her  intelligence;  the  connection  or  relation- 
ship which  he  or  she  bears  to  either  party;  the  man- 
ner in  which  he  or  she  might  be  affected  by  your 
verdict;  the  extent  to  which  he  or  she  is  contra- 
dicted or  corroborated  by  other  evidence,  if  at  all ; 
and  any  other  matter  which  reasonably  sheds  light 
upon  the  credibility  of  the  witness. 

The  attorneys  in  their  arguments  have  commented 
upon  and  argued  upon  what  the  facts  are.  If  you 
find  any  variance  between  the  facts  testified  to  by 
the  witnesses  and  what  has  been  stated  to  you  by 
counsel  to  be  the  facts,  to  the  extent  of  such  vari- 
ance you  must  consider  only  the  facts  testified  to 
by  the  witnesses. 

Now,  I  think  the  court  mentioned  to  you  at  the 
time  of  your  empanelment  as  jurors  you  should 
have  no  preconceived  notions  about  the  particular 
law  pursuant  to  which  this  case  has  come  into  this 
court.  You  are  not  concerned  here  in  trying  the 
Price  Control  Act ;  whether  you  like  the  law  or  not, 
it  is  a  law  that  has  been  adoj)ted  by  you  yourselves 
through  your  representatives,  and  therefore  no  con- 
sideration based  upon  any  preconceived  notion  on 
your  part  as  to  what  you  think  should  have  been  the 
law  or  how  you  like  the  law,  should  enter  into  your 
consideration  of  the  question  of  fact  which  is  sub- 
mitted to  you  under  this  law. 

This  law,  which  is  designated  as  the  Price  Control 
Act,  was  passed  by  Congress  in  1942,  and  has  been 
am.ended  on  more  [48]  thaf  one  occasion.  The  Price 
Control  Act  was  adopted  by  Congress,  as  you  well 
know,  after  some  discussion,  consideration  and  re- 
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flection.  Congress  determined  that  the  l)attle  against 
inflation  to  preserve  the  domestic  economy  was  re- 
garded as  important  as  the  armed  conflict  itself, 
and  in  fact  it  was  stated  in  Congress  it  was  "un- 
limited national  mobilization  in  a  war  for  survival". 
It  was  further  stated  in  Congress  that  "of  all  the 
consequences  of  war  except  human  slaughter,  in- 
flation is  the  most  destructive". 

It  was  on  the  basis  of  that  background  that  Con- 
gress concluded  that  it  was  essential  to  the  success- 
ful conduct  of  the  war  to  pass  this  law  which  is 
called  the  Price  Control  Act.  Now,  if  you  bring 
to  a  consideration  of  this  case  any  preconceived  no- 
tion of  your  own,  to  which  I  have  referred,  about 
this  law  you  will  not  be  properly  performing  your 
duty  as  jurors  in  this  court.  And  it  is  not  amiss  to 
comment  to  you  at  this  time  that  in  the  Federal 
court  for  over  a  century  and  a  half  a  high  tradition 
in  the  administration  of  justice  has  obtained. 

The  Price  Control  Act  under  which  this  suit  is 
brought,  provides,  among  other  things: 

"It  shall  be  unlawful,  regardless  of  any  contract, 
agreement,  lease  or  other  obligation  heretofore  or 
hereafter  entered  into,  for  any  person  to  sell  or  de- 
liver any  commodity,  or  in  the  course  of  trade  or 
business  to  buy  or  receive  any  commodity,  [49]  in 
violation  of  any  regulation  or  order  under  section  2, 
or  any  price  schedule  effective  in  accordance  with 
the  provisions  of  section  206,  or  to  offer,  solicit, 
attempt,  or  agree  to  do  any  of  the  foregoing." 

By  the  Price  Control  Act  there  was  committed 
to  the  Price  Administrator  power  and  authority  to 
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7)r()muli;ate  certain  regulations.  Pursuant  to  that 
power  and  authority  he  did  establish  certain  price 
regulations.  Among  those  regulations  were  certain 
rules  concerning  the  price  to  be  charged  for  meat 
by  persons  engaged  in  the  same  type  of  business  in 
which  this  defendant,  by  tlie  evidence,  is  shown  to 
have  been  engaged. 

In  the  event  of  a  violation  of  a  price  regulation, 
that  is,  in  the  event  that  one  is  engaged  in  business, 
and  subject  to  this  Act,  sells  merchandise  in  excess 
of  the  price  fixed  in  the  regulation,  it  is  provided 
that  an  action  may  be  brought  to  recover  damages 
for  such  overcharges. 

By  the  statute  a  consumer  can  bring  an  action 
for  damages  for  overcharges,  but  there  was  com- 
mitted to  the  Administrator  himself  the  right  to 
bring  such  action  for  overcharges  in  cases  where 
the  overcharges  occurred  in  the  course  of  trade  or 
business,  that  is,  in  transactions  between  merchants. 

This  court  has  stated  in  a  case  not  so  long  ago 
decided  that  apparently  it  was  the  intent  of  Con- 
gress that  enforcement  of  the  Act  by  bringing  ac- 
tions for  damages  for  violation  of  the  Act,  should 
not  result  in  intercommercial  litigation  between 
merchants;  that  in  cases  where  there  were  trans- 
actions between  [50]  merchants,  wholesalers  and  re- 
tailers and  the  like,  the  Administrator  should  have 
the  power  and  the  right  to  bring  actions  for  over- 
charges, whereas  the  only  case  in  which  an  action 
might  be  brought  by  an  individual  or  a  citizen  would 
be  in  the  case  of  where  the  individual  or  citizen  was 
actually  a  consumer  of  merchandise;  and  so  in  this 
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case,  the  nature  of  the  business  of  the  defendant 
being  such  as  is  disclosed  in  the  evidence,  it  was 
proper  for  the  Price  Administrator  to  bring  this 
action. 

Now,  at  the  present  time  under  the  law  it  is  the 
opinion  of  the  court,  and  I  so  instruct  you,  that  so 
far  as  any  damages  are  concerned  in  excess  of  ac- 
tual overcharges,  if  the  defendant  has  not  proved 
to  you  by  a  preponderance  of  the  evidence  that  the 
violations  of  the  Price  regulations  were  neither 
wilful  nor  the  result  of  failure  to  take  practicable 
precautions  against  the  occurrence  of  violations, 
you  have  the  discretion  of  determining  how  much 
damages  may  be  awarded  over  and  above  the  actual 
overcharges,  but  not  to  exceed  three  times  the 
amount  of  such  overcharges. 

By  the  Emergency  Price  Control  Act  of  1942  the 
Price  Administrator,  that  is  the  plaintiff,  has  the 
authority  to  fix  the  maximum  price  for  the  sale  and 
delivery  of  pork,  beef,  veal,  lamb  and  mutton  cuts, 
sausage  items  and  variety  meats,  and  edible  by- 
products, which  he  has  done  by  issuance  of  appro- 
priated regulations. 

In  this  case  there  is  an  exhibit  which  has  been 
admitted  in  [51]  evidence,  which  is  a  transcript 
made  by  the  Price  Administrator  of  the  records  of 
the  defendant  during  the  period  in  which  it  is 
charged  that  violations  of  the  regulations  occurred, 
which  is  known  as  Plaintiff's  Exhibit  1.  In  con- 
nection with  this  exhibit,  the  court  wishes  to  advise 
you  as  a  matter  of  law  as  follows:  in  the  Federal 
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court  we  liave  certain  rules  which   are  known  as 
Rules  <^f'  Civil   Procedure.     The  purpose  of  these 
rules  is  to  expedite  the  trial  of  cases  and  to  provide 
for  stipulations  and  admissions  by  the  parties  so 
tliat  certain  facts  may  be  settled  in  advance  of  trial 
to  cut  down  the  time  and  the  labor  attending  upon 
the  trial ;  and  such  facts  as  may  be  stipulated  to  and 
admitted  or  ordered  by  the  court  may  not  be  in- 
quired into  at  the  trial  and  may  be  deemed  to  be 
true  and  correct  for  the  purpose  of  the  trial.  Pur- 
suant to  that  procedure  the  court  made  what  has 
been  described  to  you  by  counsel  as  a  pre-trial  or- 
der.   By  that  pre-trial  order  it  was  determined  that 
the  transcript  which  is  marked  Plaintiff's  Exhibit 
1  would  be  submitted  to  the  defendant  and  that  the 
defendant  could  point  out  any  incorrect  statements 
of  fact  in  that  transcript,  and  failing  that,  the  tran- 
script would  be  deemed  to  be  a  correct  statement  of 
the  facts  therein  set  forth.    The  record  in  this  case 
shows    that    no    such    errors    or    corrections    were 
pointed  out  in  that  transcript.  Plaintiff's  Exhibit  1, 
therefore,  is  before  you  as  a  correct  statement  of 
the  facts  therein  contained  and  may  be  so  considered 
by  you.  [52] 

It  is  the  opinion  of  the  court  that  that  record, 
plus  the  testimony  of  the  witnesses  produced  by  the 
plaintiff,  establishing  the  fact  that  overcharges  in 
the  total  sum  of  $4,134.70  were  made  by  the  defend- 
ant. Tluit  opinion  of  the  court,  however,  is  not 
binding  upon  the  jury.  It  is  merely  the  opinion  of 
the  court  and  you  may  come  to  a  different  conclu- 
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sion  if  you  feel  that  that  record  does  not  establish 
the  fact  which  I  just  stated  to  the  jury. 

You  should  not  assume  that  because  a  complaint 
lias  been  filed  you  must  necessarily  award  judgment 
in  faA'or  of  the  plaintiff.  There  is  no  presumption 
that  arises  from  the  filing  of  the  complaint  that  the 
plaintiff  is  entitled  to  judgment.  You  must  deter- 
mine whether  or  not  the  plaintiff  is  entitled  to 
judgment  from  the  evidence  in  the  case,  guided  by 
the  instructions  of  the  court. 

Now,  I  have  already  called  your  attention,  Ladies 
and  Gentlemen  of  the  Jury,  to  a  special  defense 
which  the  defendant  has  urged.  The  defendant,  by 
his  coimsel,  has  argued  to  you  that  the  evidence  in 
this  case  shows  that  you  should  not  award  damages 
above  the  overcharges,  because  the  evidence  shows, 
as  contended  by  the  defendant,  that  the  defendant 
did  not  act  wilfully  nor  did  the  violations  result 
from  a  failure  to  take  practicable  precautions 
against  the  occurrence  of  the  violations. 

I  wish  to  advise  you  that  the  term  "wilful"  as 
used  in  the  statute  means  purposely  or  obstinately. 
It  is  designed  to  [53]  describe  the  attitude  of  a  per- 
son who,  having  a  free  will  or  choice,  either  inten- 
tionally disregards  the  statute  or  is  plainly  indiffer- 
ent to  the  requirements. 

"Practicable  precautions"  as  used  in  the  statute 
are  those  precautions  that  would  be  adopted  and 
safeguards  that  would  be  maintained  by  a  reason- 
ably prudent  business  man  under  all  of  the  circum- 
stances to  prevent  and  guard  against  his  violating 
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price  regulations  or  schedules  applying  to  his  busi- 
ness. 

An  eni]:)loyer  or  a  principal  who  entrusts  the  con- 
duct of  liis  business  or  part  of  his  business  to  em- 
ployees or  agents  is,  under  general  principles  of 
law,  bound  by  the  acts  of  the  employees  in  the  regu- 
lar scope  of  the  employment. 

It  is  for  you  to  determine  imder  the  facts  and 
circumstances  in  this  case  whether  or  not  the  de- 
fendant has  ])roved  by  a  preponderance  of  the  evi- 
dence that  the  defendant's  violations  of  the  price 
schedules,  if  you  find  that  there  were  such  viola- 
tions, were  not  wilful  and  not  the  result  of  failure 
to  take  practicable  precautions  to  prevent  and  guard 
against  the  occurrence  of  violations. 

It  is  defendant's  duty  to  inform  himself  of  price 
regulations  and  schedules  issued  by  the  Price  Ad- 
ministrator affecting  his  business,  and  it  is  his  duty 
to  conduct  his  business  in  such  a  manner  as  to  pre- 
vent violations  of  such  regulations. 

Now,  Ladies  and  Gentlemen  of  the  Jury,  I  think 
that  is  a  fair  and  proper  statement  of  the  law  ap- 
plicable to  this  par-  [54]  ticular  charge. 

It  is  your  duty,  and  you  are  expected,  to  agree 
upon  a  verdict  if  you  can  conscientiously  do  so.  You 
should  freely  consult  with  one  another  in  the  jury 
room.  If  any  of  you  should  be  convinced  that  your 
view  of  the  case  is  erroneous,  do  not  be  stubborn 
and  do  not  hesitate  to  abandon  your  own  view  under 
such  circumstances.  On  the  other  hand,  it  is  en- 
tirely proper  to  adhere  to  your  own  view,  if  after 
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a  full  exchange  of  ideas  you  still  believe  you  are 
right. 

If  you  briug  in  a  verdict  for  plaintiff  in  this 
case  you  should  not,  in  arriving  at  the  amount  of 
the  verdict,  resort  to  the  so-called  pooling  plan  or 
scheme.  That  scheme  is  for  each  juror  to  write 
do\Yn  the  amount  he  or  she  thinks  should  be 
awarded,  then  add  up  the  total  and  divide  by  twelve^ 
and  thus  fix  the  amount  of  the  verdict.  Your  ver- 
dict should  be  based  upon  the  evidence  and  not 
upon  the  element  of  chance. 

Now,  I  have  given  you  instructions  on  the  ques- 
tion of  damages  in  this  case.  I  have  not  intended 
by  giving  these  instructions  to  indicate  the  amount 
of  damages,  if  any,  that  you  should  award.  I  have 
given  you  the  instructions  as  to  damages  because  it 
is  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
law  on  all  phases  of  the  case. 

I  wish  to  finally  caution  you  that  if  it  becomes 
necessary  for  the  jury  to  communicate  with  the 
court  during  its  deliberations,  or  upon  its  return 
into  court,  respecting  any  matter  touching  the  trial 
of  this  case,  you  should  not  indicate  to  the  court  in 
any  manner  how  the  jury  stands  numerically,  or 
other-  [55]  wise,  on  the  issue  submitted.  This  cau- 
tion the  jury  should  observe  at  all  times  after  the 
case  is  submitted  to  it  and  until  the  jury  has  reached 
a  verdict. 

Whenever  all  of  you  agree  to  a  verdict,  it  is  the 
verdict  of  the  jury.  In  other  words,  your  verdict 
must  be  unanimous. 
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When  you  retire  to  the  jury  room  to  deliberate, 
you  will  select  one  of  your  number  as  foreman  or 
forelady,  and  he  or  she  will  sign  your  verdict  for 
you  when  it  has  been  agreed  upon,  and  he  or  she 
will  represent  you  as  your  spokesman  in  the  further 
conduct  of  this  case  in  this  court. 

Do  either  counsel  wish  to  note  any  exceptions? 

Mr.  Brunner:    Yes. 

Mr.  Reagh:    Yes. 

(Thereupon  the  jury  retired  and  exceptions 
were  noted.) 

The  Court:  The  plaintiff  may  note  any  excep- 
tions. 

Mr.  Brunner:  Plaintiff,  if  your  Honor  please, 
wishes  to  take  exception  to  the  court's  refusal  to 
give  Instruction  No.  9;  that  is  the  one  as  to  good 
faith. 

The  Court:  The  Court  believes  it  sufficiently 
covered  the  matter  in  the  instructions  and  the  ex- 
ception will  be  noted. 

Mr.  Brunner:  likewise  Instruction  No.  12,  that 
is  the  instruction  on  damages.  Also  Instruction 
No.  13,  so  far  as  it  was  given.  Your  Honor  gave 
the  last  sentence  of  Instruction  No.  13. 

The  Court:  Yes.  All  exceptions  may  be  noted 
and  overruled.  [56] 

Mr.  Reagh:  The  defendant,  your  Honor,  re- 
spectfully excepts  to  the  charge  of  the  Court  to 
the  jury  as  a  whole,  and  particularly  in  the  follow- 
ing particulars:  First,  that  from  the  charge  as  a 
whole  the  jury  would  be  led  to  believe  they  were 
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compelled  to  bring  in  a  verdict  for  at  least  the 
actual  amount  of  the  proven  overcharges  miless  the 
defense  that  has  been  referred  to  throughout  the 
trial  as  the  Candler  defense  was  established. 

The  Court:  The  exception  will  be  noted.  I 
wish  to  call  your  attention  to  the  fact  that  that 
instruction  was  favorable  to  the  defendant,  be- 
cause under  the  language  of  the  statute  $25  could 
be  awarded  for  every  overcharge;  if  I  had  in- 
structed the  jury  they  could  do  that  the  verdict 
could  be  very  much  larger  than  the  actual  over- 
charges in  this  case. 

Mr.  Reagh:  The  defendant  further  excepts  to 
that  portion  of  the  Court's  charge  concerning  the 
pre-trial  order  and  the  failure  of  the  defendant  to 
point  to  any  item  in  Exhibit  No.  1  constitutes  any 
admission  whatsoever  on  the  part  of  the  defend- 
ant. Further,  the  defendant  excepts  to  the  charge 
of  the  Court  concerning  the  pre-trial  order  from 
which  the  jury  would  be  authorized  to  infer  that 
from  the  court's  instructions  as  to  the  pre-trial 
order  that  any  money  was  ever  received  by  de- 
fendant on  any  of  the  transactions  set  forth  in 
Exhibit  1,  or  that  any  consideration  ever  passed  to 
the  defendant  as  a  result  of  any  of  the  transac- 
tions set  forth  in  Exhibit  1,  or  that  any  meat, 
whatsoever,  was  delivered  to  any  person  in  Exhibit 
1,  or  that  [57]  any  of  the  purchases  in  Exhibit  1 
was  made,  or  that  the  failure  of  the  defendant  to 
point  out  grades  in  Exhibit  1  indicated  an  admis- 
sion on  his  part  that  any  particular  person  there- 
in listed  was  himself  unable  to  have  brought  the 


Chester  Bowles  91 

Hctioii,  in  whose  behalf  (lie  Administrator  proceeds. 
May  1  have  an  exception? 

The  Court:  You  are  arguing  the  matter  now. 
The  exception  may  be  noted. 

Mr.  Reagh:  The  defendant  further  excepts  to 
the  statement  of  the  court's  oi)inion  that  an  over- 
charge in  the  sum  of  $4134.07,  or  any  other  over- 
charge, was  proved  by  Exhibit  1. 

The  Court :    You  may  have  an  exce]jtion. 

Mr.  Reagh :  Further,  the  defendant  excepts  to 
that  portion  of  your  Honor's  charge  which  in  ef- 
fect told  the  jury  that  under  this  particular  law 
the  defendant  was  bound  b}^  the  acts  of  his  agent. 

The  Court:     You  may  have  an  exception. 

Mr.  Reagh:  The  defendant  further  excepts  to 
that  portion  of  the  Court's  charge  in  which  the 
Court  stated  in  effect  that  it  was  the  duty,  abso- 
lute dut.y  of  the  defendant  to  conduct  its  business 
in  accordance  with  the  price  regulations. 

The  Court:     You  may  have  an  exception. 

Mr.  Reagh:  The  defendant  excepts  to  the  fail- 
ure of  the  Court  to  instruct  the  jury  that  it  was 
incumbent  upon  the  plaintiff  to  prove  that  the 
defendant  had  received  money  or  consideration  for 
the  sale  of  meat  described  and  set  forth  in  Exhibit 
[58]  No.  1,  and  the  failure  of  the  court  to  instruct 
the  jury  that  it  was  incumbent  upon  the  jjlaintiff 
to  prov(^  the  purchases  in  the  course  of  the  trans- 
actions. 

The  defendant  further  respectfully  excepts  to  the 
Court's  refusal  to  charge  that  the  presumption  of 
innocence  applies  to  the  defendant. 
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The  defendant  further  excepts  to  the  Court's  re- 
fusal to  charge  the  jury  that  the  law  presumes 
honesty  and  fair  dealing  in  transactions  in  com- 
plying with  the  law. 

The  defendant  also  excepts  to  the  Court's  re- 
fusal to  give  proposed  instruction  No.  15  and  pro- 
posed instruction  Nos.  16  and  17. 

The  Court :  You  have  already  covered  that.  All 
of  the  exceptions  are  noted  and  overruled.  Bring 
the  jury  back. 

(Thereupon  the  jury  was  returned  into 
court.) 

The  Court:  Let  the  record  show  that  all  of  the 
jurors  are  present. 

Ladies  and  Gentlemen  of  the  Jury:  The  Court 
has  concluded  its  instructions  to  you. 

The  clerk  has  prepared  forms  of  verdict  for  you, 
merely  for  your  convenience.  Let  me  say  to  you, 
because  these  forms  have  been  prepared  does  not 
mean  that  you  are  to  render  a  verdict  one  way 
or  the  other  as  indicated  by  the  form  of  the  ver- 
dict. These  forms  are  merely  provided  for  your 
convenience,  for  you  to  fill  out  when  you  have  ar- 
rived at  a  verdict.  You  may  take  [59]  the  exhibits 
with  you  to  the  jury  room  as  well  as  the  forms  of 
verdict  for  your  convenience. 

The  jury  may  now  retire  and  deliberate  upon 
your  verdict. 

(Thereupon  the  jury  retired  and  thereafter 
returned  into  court  with  a  verdict  in  favor  of 
the  plaintife  in  the  sum  of  $4,634.07.) 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11,034 

A.  N.  McDonald, 

Appellant, 

V. 

CHESTER  BOWLES,  Adiminstrator,  etc.. 

Appellee. 

STATEMENT  OF  POINTS  RELIED  ON  BY 
APPELLANT  AND  DESIGNATTION  OF 
RECORD. 

On  this  appeal  the  appellant  will  rely  on  the 
following  points: 

1.  There  was  no  evidence  of  any  sale  by  the 
defendant;  nor  any  evidence  to  support  any  claim 
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for  damages  resulting  from  any  sale  of  provisions 
by  the  defendant. 

2.  There  was  no  evidence  to  warrant  the  issu- 
ance of  an}^  injunction. 

3.  The  i^re-trial  order  infringed  the  defendant's 
rights  under  the  Vlth  and  XVIth  Amendruents  of 
the  Constitution  of  the  United  States. 

4.  The  court  erred  in  admitting  Plaintiff's  Ex- 
hibit 1  into  evidence. 

5.  The  court  erred  in  denying  the  defendant's 
motion  for  a  directed  verdict  at  the  close  of  the 
case. 

6.  The  court  erred  in  charging  the  jury,  as 
pointed  out  in  the  defendant's  exceptions. 

7.  The  court  erred  in  failing  to  charge  the  jury, 
as  j)oii^ted  out  in  the  defendant's  exceptions. 

8.  The  court  erred  in  denjdng  defendant's  mo- 
tion for  judgment  notwithstanding  verdict. 

9.  The  court  erred  in  denying  defendant's  mo- 
tion for  a  new  trial. 

Properly  to  present  the  above  points  the  ap- 
pellant designates  the  entire  transcript,  except 
Plaintiff's  Exhibit  1,  as  necessary  to  be  printed 
herein. 

CHARLES  REACH, 

Attorney  for  Appellant. 
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The  receipt  of  a  copy  of  the  above  and  foregoing 
Statement  and  Designation  is  hereby  acknowledged, 
this  20th  day  of  Ai)ril,  1945. 

W.  H.  BRUNNER, 
JOSEPH  E.  TINNEY, 

Attorneys  for  Appellee. 

[Endorsed]:  Filed  Apr.  20,  1945.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  CONCERNING  EXHIBIT 

No.  ONE 

It  is  hereby  stipulated  that  the  Clerk  of  this 
Court  need  not  print  Plaintiff's  Exhibit  No.  1,  in 
the  court  below,  but  that  the  same  may  be  con- 
sidered by  this  coui"t  to  the  same  extent  as  though 
it  had  been  so  printed. 

CHARLES  REACH, 

Attorney  for  Appellant. 
W.  H.  BRUNNER, 
JOSEPH  E.  TINNEY, 

Attorneys  for  Appellee. 

[Endorsed]:  Filed  Apr.  20,  1945.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER  CONCERNING  PRINTING 

OF  TRANSCRIPT.  f 

The  parties  hereto  having  by  stipulation  so 
agreed,  it  is  now  by  the  court 

Ordered:  That  in  printing  the  transcript  herein 
the  Clerk  omit  Exhibit  No.  1  in  the  court  below, 
but  that  the  said  exhibit  may  be  considered  by  the 
court  on  this  appeal  as  fully  as  though  printed. 

Dated:  April  26,  1945. 

CURTIS  D.  WILBUR, 

Senior  U.  S.  Circuit  Judge. 

[Endorsed]:  Filed  Apr.  26,  1945.  Paul  P. 
O'Brien,  Clerk. 
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No.  11,034 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


A.  N.  McDonald, 

Appellmit, 

vs. 

Chester  Boavles,  Administrator,  Office  of 

Price  Administration, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


NATURE  OF  THIS  APPEAL. 

A.  N.  McDonald  seeks  review  and  reversal  of  a 
judgment  of  the  District  Court  for  the  Northern  Dis- 
trict of  California,  Hon.  I.ouis  E.  Cxoodman,  Judge,  in 
a  combined  equit}-  and  common  law  suit  for  injunc- 
tion and  damages  brought  by  appellee  under  the  pow- 
ers conferred  by  the  Emergency  Price  Control  Act. 
The  matter  on  the  law  side  was  tried  before  Court 
and  jury  and  resulted  in  a  verdict  against  Mr.  Mc- 
Donald in  the  sum  of  $4,634.07.  On  this  verdict  judg- 
ment was  entered  and  on  the  same  evidence  an  injunc- 
tion was  granted  the  Administrator.  Motions  for  new 
trial  and  for  judgment  von  oh st ante  were  denied  and 
the  appeal  brings  the  case  here. 


JURISDICTION. 

No  question  of  jurisdiction  was,  or  could  be  in- 
volved, because  the  Emergency  Price  Control  Act  of 
1942,  Public  Law  421 — 77th  Congress  expressly  con- 
fers jurisdiction  by  subsection  c  of  Section  205 
thereof. 


STATEMENT  OF  THE  CASE. 

A.  N.  McDonald  was  engaged  in  the  sale  of  meats 
in  the  city  of  Oakland.  His  business  was  a  fairly 
large  one  as  to  volume  in  normal  times,  employing 
seven  and  eight  persons.  (Trans.  67.)  It  consisted 
in  supplying  meat  to  restaurants,  boarding  houses  and 
the  like.  There  was  a  small  retail  business  in  the 
store  but  this  did  less  than  15  per  cent  of  the  total. 
(Trans.  16.)  It  was,  however,  as  to  management,  a 
one-man  business. 

In  May,  1942,  Mr.  McDonald  fell  sick  and  his  doc- 
tor advised  him  to  get  a  rest.  He  accordingly  left 
San  Francisco  on  May  18tli  to  go  to  Montreal,  his 
former  home.  At  the  time  of  leaving  he  expected  to 
be  gone  about  two  or  three  weeks.  However,  at  Mon- 
treal, a  serious  illness  supervened  and  he  did  not  re- 
turn until  the  19th  of  July.     (Trans.  66.) 

xill  the  alleged  violations  of  the  price  control  act 
involved  in  this  snit  tool-  place  during  that  time. 
(Pltf's  Exhibit  1,  Trans.  95.) 

When  Mr.  McDonald  left  he  had  a  man  in  the  whole- 
sale department;  Mr.  Finke,  a  trusted  employee  with 
whom  he  had  contemplated  partnership,  though  that 


deal  had  fallen  through;  and  one  man  in  the  retail 
side  of  the  store.  Mrs.  McDonald,  in  the  emergency, 
took  charge  of  the  store.  She  had  no  knowledge  of 
meats  and  grading.  ]Juring  Mr.  McDonald's  absence 
two  men  were  drafted  and  the  substitute  for  one 
proved  to  be  so  given  to  ''celebrating"  that  he  could 
not  be  depended  on.     (Trans.  67.) 

In  addition  to  her  duties  at  the  store,  Mrs.  McDon- 
ald had  to  do  all  the  housework  at  her  home.  She  has 
two  daughters,  one  aged  ten,  and  one  sixteen,  the 
latter  unable  by  reason  of  illness  to  aid  in  the  work 
at  home.     (Trans.  68.) 

During  her  time  of  running  the  business  Mr.  Finke 
worked  as  much  as  eighteen  and  twenty  hours  a  day, 
trying  to  get  out  the  orders.  Mrs.  McDonald  did  bill- 
ing and  bookkeeping  and  also  helped  to  put  up  orders. 
(Trans.  71.) 

A  printed  list  was  posted  in  the  place  when  Mr. 
McDonald  left,  giving  the  prices  for  various  grades. 
The  O.  P.  A.  authorities  came  in  there  and  made  no 
complaint.  (Trans.  72.)  Mrs.  McDonald  followed 
the  prices  on  this  list.  The  record  does  not  show 
whether  this  list  was  furnished  by  the  Office  of  Price 
Administration  or  by  the  Butcher's  Association  but 
Mr.  McDonald  told  his  wife  to  follow  that  list  and 
she  tried  her  best  to  do  so.  Her  own  sales  were  graded 
by  Mr.  Finke  as  she  had  herself  no  knowledge  of 
grades.     (Trans.  71.) 

At  some  undeterniined  time,  ottieers  of  the  appellee 
secured  from  the   bookkeeper  of  Mr.   McDonald  all 


the  sales  slips  for  the  month  of  June,  1943.  (Trans. 
34.)  From  this  a  transcription  in  lead  pencil  was 
made  and  this  transcription  appears  in  evidence  as 
Exhibit  1.     (Trans.  95.) 

By  a  pre-trial  order,  this  document  was  handed  to 
counsel  for  appellant,  who  was  ruled  as  follows: 

^'3.  That  ])laintiff  deliver  to  defendant  or  his 
counsel  for  critical  examination  the  transcript 
prepared  by  investigators  of  the  Office  of  Price 
Administration  from  the  invoices  and  records  of 
said  defendant  A.  N.  McDonald  for  the  period  of 
June  1,  1943,  to  July  3,  1943  inclusive,  which 
transcript  shows  not  only  the  facts  appearing 
upon  the  face  of  said  invoices  but  also  a  listing 
of  the  proper  ceiling  price  applicable  to  each 
sale  and  the  determination  of  the  overcharge  al- 
leged with  reference  to  each  sale.  That  defend- 
ant, after  such  critical  examination  of  said  tran- 
script, indicate  in  writing  to  plaintiff  by  specifi- 
cations of  objection  the  particulars  wherein  he 
claims  that  such  transcript  does  not  state  the  true 
facts  applying  to  each  sale,  or  the  proper  maxi- 
mum price  at  which  each  sale  exceeds  the  maxi- 
mum lawful  price  which  defendant  could  have 
charged  in  making  such  sale.  That  if  no  objec- 
tion be  made  or  specifications  of  objection  be 
furnished  by  defendant  as  hereinabove  permitted, 
it  be  considered  by  this  Court  for  the  purposes 
of  this  action  that  each  item  set  forth  in  said 
transcript  is  true,  accurate  and  correct  as  to  the 
description  of  said  item  sold,  the  price  charged, 
the  a])plicable  lawful  maximum  ])rice,  and  the 
amount  of  overcharge,  if  any.  That  if  objection 
be  made  and  specifications  of  objection  be  furn- 
ished by   defendant,   and   not   be   reconciled  by 


agreement  between  the  parties  hereto,  the  issues 
so  joined  by  such  objection  and  si)ecifications  of 
objection  l)e  tendered  for  determination  at  the 
trial  of  said  action. 

4.  That  issues  in  said  action  be  limited  as 
hereinabove  set  forth  and  as  so  limited  that  this 
Pre-Trial  Order  and  the  objections  and  specifica- 
tions of  objection  as  permitted  hereunder  be  con- 
sidered a  complete  statement  of  all  matters  in  dis- 
pute between  the  parties  to  this  action.  That 
this  Pre-Trial  Order  shall  not  be  amended  ex- 
cept with  the  consent  of  the  parties  or  at  the  dis- 
cretion of  the  Court  to  prevent  manifest  injus- 
tice in  accordance  with  Rule  16  of  the  Federal 
Rules  of  Civil  Procedure." 

At  the  trial,  this  penciled  document  was  offered  and 
received  in  evidence  as  Exhibit  No.  1  over  defend- 
ant's objection.  The  defendant,  through  his  counsel, 
refused  to  review  the  document  and  offer  any  criti- 
cism of  the  items  thereof. 

Except  for  this  document,  supported  by  testimony 
of  agents  of  the  Administrator  that  it  was  a  transcript 
of  a  copy  of  sales  records  received  from  the  book- 
keeper of  McDonald  &  Finke,  there  was  virtually  no 
evidence  on  the  part  of  the  plaintiff. 

(One  witness  testified  that  he  followed  grades 
through  several  sales,  but  those  sales  were  trivial  in 
amount  and  no  ])retense  was  made  that  more  than  a 
fraction  of  grades  were  thus  checked.) 

There  was  no  ]:)roof,  other  than  this  transcript  of  a 
copy  of  sales  slips  (Trans.  35)  that  any  meat  had  been 


delivered  under  the  original  sales  invoices;  that  any- 
one had  agreed  to  pa}^  the  prices  shown  on  such  in- 
voices for  the  merchandise  covered  thereby;  that  any 
of  the  persons  listed  were  buying-  for  re-sale  or  for 
other  than  their  own  use  and  consumption;  that  any 
of  the  supposed  purchasers  had  ever  paid  anything 
under  the  items  shown  by  the  supj^osed  transcript  of 
the  copy  of  the  sales  invoices. 

At  the  close  of  the  plaintiff's  evidence  and  again 
at  the  close  of  the  entire  evidence,  the  defendant 
moved  for  a  directed  verdict,  calling  the  Court's  at- 
tention specifically  to  the  above  lack  of  evidence. 
(Trans.  59,  7.5.)  Each  motion  was  denied.  Motion 
for  judgment  notwithstanding  the  verdict  was  de- 
nied.    (Trans.  18.) 

Defendant  preserved  exceptions  to  the  judge's 
charge  to  the  jury  as  a  whole  and  to  the  court's  fail- 
ure to  charge  the  jury  that  the  presumption  of  imio- 
cence  applied  and  that  the  i)resumption  of  honesty 
and  fair  dealing  applied  in  favor  of  the  defendant; 
and  also  ])reserved  exceptions  to  the  statement  of  the 
Court's  opinion  that  overcharge  in  the  sum  of 
-i^4134.07  was  proved  by  Exhibit  1;  that  the  defend- 
ant's refusal  to  point  out  discrepancies  in  Exhibit  1 
indicated  an  admission  on  his  part  that  any  particular 
person  therein  listed  was  himself  unable  to  have 
brought  action  for  overcharge;  and  also  to  the  por- 
tions of  the  charge  which  made  it  the  absolute  duty 
of  the  defendant  to  conduct  his  business  in  accord- 
ance wnth  price  regulations;  and  that  part  of  the 
charge  which  told  the  jury  that,  as  far  as  the  Chand- 


ler  defense  was  concerned,  the  defendant  was  bound 
by  the  acts  of  his  agents.     CPrans.  89,  90,  91,  92.) 

The  verdict  of  the  juiy  was  in  favor  of  the  Admin- 
istrator in  the  sum  of  $4()^4.()7.  (Trans.  18.)  Judg- 
ment followed  the  overruling  of  defendant's  motions 
for  judgment  n.  o.  v.  and  for  a  new  trial.  (Trans.  19.) 

On  the  same  evidence  and  no  other,  an  injunction 
was  granted  the  Administrator.  (Trans.  24.)  The 
findings  merely  were  to  the  effect  that  everything  al- 
leged in  the  complaint  except  in  paragraphs  2,  3  and 
4  of  count  6  was  true.     (Trans.  21.) 


SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  requiring  the  defendant,  by 
pre-trial  order,  to  be  deemed  to  admit  all  that  he  did 
not  specify  by  way  of  objection  to  the  document  after- 
wards received  in  evidence  as  Exhibit  1. 

2.  The  Court  erred  in  admitting  Exhibit  1  in  evi- 
dence, said  document  being  a  supy)osed  transcript  of  a 
copy  of  sales  slips,  or  invoices,  and  there  being  no 
showing  as  to  who  made  the  copy,  furnished  by  an 
employee  of  McDonald  &  Finke,  and  in  overruling  the 
defendant's  objections  made  to  such  admission,  the 
same  being  as  follows:    (Trans.  36) 

''Mr.  Brunner.  I  offer  now,  if  your  Honor 
please,  the  transcript,  which  is  marked  Plaintiff's 
Exhibit  1  for  identification,  in  evidence. 

Mr.  Reagh.  Tn  this  matter,  your  Honor,  as  to 
the  portion  of  the  document  regarding  the  ceil- 
ing price  I  take  it  that  is  already  covered  by  your 
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Honor's  niling,  and  I  renew  my  objection  to  that. 
As  to  the  transcript  of  the  transaction  involved, 
I  object  on  behalf  of  the  defendant  as  immaterial, 
irrelevant,  and  incompetent,  not  the  best  evidence, 
no  proper  foundation  liaving-  been  laid,  calling 
for  an  o])inion  and  conclusion  of  the  witness  on 
the  precise  matter  in  controversy,  and  as  to  the 
duty  of  the  defendant  in  the  pre-trial  order 
to  have  studied  and  set  fortli  any  discrepancies, 
I  object  on  the  ground  that  the  pre-trial  order 
calls  upon  the  defendant  to  violate  his  privilege 
mider  the  bill  of  rights,  in  that  the  matters  and 
things  charged  in  the  complaint  could  have  been 
made  and  now  are  the  subject  of  a  criminal 
prosecution  under  section  4.  I  further  object  on 
the  ground  that  the  defendant  was  called  upon  to 
expose  himself  to  penal  punishment  by  the  de- 
mand made  upon  him,  imder  penalty  of  having 
made  an  admission  in  pointing  out  anything  in 
this  transcript  to  which  he  objected.  It  is  im- 
proper practice  to  demand  of  defendant  under 
penalty  of  being  guilty  of  an  admission  that  he 
pointed  out  particular  items  and  be  deemed  to 
have  admitted  all  of  the  rest 

The  Court.  I  do  not  want  to  interrupt  you, 
but  you  are  arguing  the  matter. 

Mr.  Reagh.  I  am  trying  to  save  time,  I  am 
trying  to  state  my  gromids  of  objection  onl}^ 

The  Court.  I  do  not  understand  that  this  tran- 
script is  being  offered  as  an  admission.  Unless 
I  am  incorrect  the  witness  testified  that  this  is  a 
correct  co])y  of  the  recoi'ds  that  were  furnished 
him  by  the  defendant.  The  witness'  testimony  is 
that  it  is  correct  as  to  the  ceiling  prices  from  the 
data  which  was  assembled  from  the  record  of  the 
defendant.    Is  that  correct? 
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A.     Yes. 

The  Court.  Is  tliere  anything  you  wish  to  add 
to  your  objection? 

Mt'.  Reagh.  If  your  ITonoi'  please,  I  have  suf- 
ficiently stated  my  grounds  of  objection;  that  is 
all. 

The  Court.  That  is  u})  to  you.  You  can  state 
any  grounds  you  wish. 

Mr.  Reagh.  The  defendant  through  his  coun- 
sel specifically  sets  up  a  claim  to  immunity  under 
the  Bill  of  Rights  for  being  required  to  furnish 
testimony  against  himself,  and  under  the  neces- 
sity at  pre-trial  conference  of  indicating  objec- 
tions or  being  deemed  to  admit  all  else  contained 
in  it. 

The  Court.  Inasmuch  as  there  is  no  question 
of  procedure  involved  I  do  not  think  that  there 
is  anything  to  the  objection.  It  is  overruled.  The 
exhibit  may  be  admitted  in  evidence. 

(Plaintift*'s  Exhibit  1  for  Identification  was  there- 
upon admitted  in  evidence.) 

3.  It  was  error  to  overrule  appellant's  motion  for 
a  directed  verdict  and  his  subsequent  motion  for  judg- 
ment notwithstanding  the  verdict. 

4.  The  Court  erred  in  refusing  to  charge  the  jury 
that  the  presumption  of  innocence  applied  to  the 
defendant  and  also  in  failing  to  charge  the  jurj^  that 
the  law  presumes  honesty  and  fair  dealing  in  trans- 
actions. There  was  nothing  at  all  in  connection  with 
this  matter  in  the  charge  and  specific  exceptions  were 
preserved.    (Trans.  91.) 
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5.  The  Court  erred  in  (charging  the  jury  as  to  the 
so-called  Chandler  defense.  The  entire  charge  of  the 
Court  on  the  subject  was  (Trans.  84) : 

''Now,  at  the  present  time  under  the  law  it  is 
the  opinion  of  the  court,  and  I  so  instruct  you, 
that  so  far  as  any  damages  are  concerned  in  ex- 
cess of  actual  overcharges,  if  the  defendant  had 
not  proved  to  you  by  a  preponderance  of  the 
evidence  that  the  violations  of  the  Price  regula- 
tions were  neither  wilful  nor  the  result  of  failure 
to  take  practicable  i)recautions  against  the  occur- 
rence of  violations,  you  have  the  discretion  of 
determining  how  much  damages  may  be  awarded 
over  and  above  the  actual  overcharges,  but  not  to 
exceed  three  times  the  amount  of  such  over- 
charges. ' ' 

(Trans.  86.) 

"Now,  I  have  already  called  your  attention, 
Ladies  and  Gentlemen  of  the  Jury,  to  a  special 
defense  which  the  defendant  has  urged.  The  de- 
fendant, by  his  counsel,  has  argued  to  you  that 
the  evidence  in  this  case  shows  that  you  should 
not  award  damages  above  the  overcharges,  because 
the  evidence  shows,  as  contended  by  the  defend- 
ant, that  the  defendant  did  not  act  wilfully  nor 
did  the  violations  result  from  a  failure  to  take 
practicable  precautions  against  the  occurrence  of 
the  violations. 

I  wish  to  advise  you  that  the  term  'wilful'  as 
used  in  the  statute  means  purposely  or  obstinately. 
It  is  designed  to  describe  the  attitude  of  a  person 
who,  having  a  free  will  or  choice,  either  inten- 
tionally disregards  the  statute  or  is  i)lainly  in- 
different to  the  requirements. 
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^Practicable  i)]'ecautions'  as  used  in  the  statute 
are  those  precautions  that  would  be  adopted  and 
safeguards  that  would  be  maintained  by  a  i-eason- 
ably  prudent  business  man  under  all  of  tlie  cir- 
cumstances to  pi'event  and  guard  against  his  vio- 
lating ])rice  regulations  or  schedules  applying  to 
his  business. 

An  employer  or  a  principal  who  entrusts  the 
conduct  of  his  business  of  part  of  his  business  to 
em})loyees'  or  agents  is,  under  general  principles 
of  law,  bound  by  the  acts  of  the  em])loyees  in  the 
regular  scope  of  the  employment. 

It  is  for  you  to  determine  under  the  facts  and 
circumstances  in  this  case  whether  or  not  the  de- 
fendant has  proved  by  a  preponderance  of  the 
evidence  that  the  defendant's  violations  of  the 
price  schedules,  if  you  find  that  there  were  such 
violations,  were  not  wilful  and  not  the  result  of 
failure  to  take  practicable  precautions  to  prevent 
and  guard  against  the  occurrence  of  violations-. 

It  is  defendant's  duty  to  inform  himself  of 
price  regulations  and  schedules  issued  by  the 
Price  Administrator  affecting  his  business,  and  it 
is  his  duty  to  conduct  his  business  in  such  a 
maimer  as  to  prevent  violations  of  such  regula- 
tions. 

Now,  Ladies  and  Gentlemen  of  the  Jury,  I 
think  that  is  a  fair  and  proper  statement  of  the 
law  applicable  to  this  particular  charge.'' 

(a)  Such  charge  erred  in  telling  the  jury  that  it 
was  the  absolute  "duty  (of  the  defendant)  to  inform 
himself  of  price  regulations  and  schedules  issued  by 
the  Price  Administrator  and  *   *   *  to  conduct  his 
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business  in  such  a  manner  as  to  prevent  violations  of 
such  regulations". 

(b)  Such  charge  erroneously  stated  that  the  de- 
fendant was  "under  general  principles  of  law,  bound 
by  the  acts  of  his  employees  in  the  regular  scope  of 
the  employment". 

6.  The  Court  erred  in  insti'ucting  the  jury  that 
in  the  Court's  opinion,  Exliibit  No.  1,  "plus  the  testi- 
mony of  the  witnesses  produced  by  plaintiff,  estab- 
lishing (sic  establishes),  tlie  fact  that  overcharges  in 
the  total  sum  of  $4134.70  were  made  by  the  defend- 
ant". (Trans.  85.)  Defendant  specifically  excepted 
to  this.  (Trans.  91.) 

7.  There  was  no  evidence  to  warrant  an  injunc- 
tion and  none  should  have  been  granted  the  Adminis- 
trator. 


ARGUMENT. 
I. 

By  the  pre-trial  order,  under  the  guise  of  limiting 
the  issues,  the  Court  required  the  defendant  to  fur- 
nish the  plaintiff  with .  a  bill  of  particulars,  under 
penalty  of  having  a  penalty  assessed  against  him.  This 
was  against  the  objections  of  the  defendant,  who 
noted  his  exceptions  to  the  order.    (Trans.  17.) 

(a)  Rule  16  of  the  District  C-ourt  Rules  does  not 
permit  such  a  ])ractice.  The  precise  words  under 
which  such  a  procedure  must  be  justified,  if  at  all, 
are 
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''The  court  shall  make  an  order  which  recites 
the  action  taken  at  the  conference,  *  *  *  the  agree- 
ments made  by  tlie  i)arties  as  to  any  of  the  mat- 
ters considcrc^d,  (Mid  which  limit  the  issues  for 
trial  to  those  not  disposed  of  by  admissions  or 
agreements  of  counsel." 

Here  there  is  no  pretense  tliat  there  were  any 
admissions  or  agreements  of  counsel — on  the  contrary, 
objections  and  exceptions.  No  case  appears  in  the 
digests  where  any  such  power  has  before  been  claimed. 

(b)  The  adjective  features  of  the  Price  Control 
Act  are  penal,  rather  than  remedial.  We  are  aware 
that,  so  far  as  appears  from  reference  works  at  this 
date,  no  Circuit  Court  of  Ai)peals  has  decided  this 
proposition  and  but  one  District  Court  case  seems 
reported. 

In  Boivles  v.  Tro  a  bridge,  60  Fed.  Supp.  48,  the 
opinion  of  Judge  St.  Sure  of  this  district  reviews  the 
law  on  the  subject  and  reaches  the  conclusion  stated 
above. 

Indeed,  if  this  statute  be  considered  remedial,  per- 
haps some  one  will  have  the  goodness  to  give  an 
example  of  a  penal  statute.  If  the  statute  be  a  reme- 
dial one,  how  can  the  provisions  concerning  costs  and 
attorney's  fees  be  valid.  Costs  and  attorney's  fees 
are,  by  this  act,  allowed  to  the  Administrator  if  he 
be  successful  and  are  denied  to  the  defendant  if  the 
action  fail.  The  parties  do  not  start  equal.  As  a 
penal  statute,  tliei'e  can  be  no  objection  to  such  a 
course.  But  if  remedial,  the  statute  denies  the  equal 
protection  of  the  laws. 


14 


(c)  By  the  pre-trial  order,  the  defendant  was  re- 
quired, in  effect,  to  furnish  evidence  against  the  sahi- 
tary  rule  of  the  Constitution  forbidding  a  requirement 
of  self-incrimination. 

The  rule  in  question  a])i)lies  not  only  to  criminal 
cases  but  also  and  with  equal  force  to  cases  wherein 
the  defendant  will  be  exposed  to  a  penalty  or  for- 
feiture. {Boyd  V.  United  States,  116  U.  S.  616-631, 
29  Law.  Ed.  746.)  And  see,  U.  S.  v.  White,  137  Fed. 
(2d)  34. 

(d)  The  pre-trial  order  is  objectionable  for  an- 
other reason,  namely,  that  it  amounts  to  a  pre- 
judgment of  the  entire  case.  The  Court  finds  that  ''the 
transcript  shows  not  only  the  facts  appearing  upon 
the  face  of  said  invoices  but  also  a  listing  of  the 
proper  ceiling  price". 


II. 

Exhibit  1  was  a  transcrij^t  of  a  copy,  made  by  an 
unknown  and  unidentified  person,  of  sales  invoices, 
furnished  by  the  bookkeeper  of  McDonald  &  Finke  to 
the  Administrator's  agents.  It  was  offered  in  evi- 
dence and  admitted  over  objection  that  it  was  not  the 
best  evidence  and  that  no  proper  foundation  for  its 
reception  had  been  made. 

There  was  no  showing  that  any  notice  to  the  defend- 
ant to  produce  originals  had  been  made.  To  authorize 
secondary  evidence,  such  a  showing  is  requisite 
{Myrick  v.  U.  S.,  219  Fed.  1)  unless  the  originals  are 
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shown  to  have  been  lost,  mislaid,  or  the  like.    (Burton 
V.  Driggs,  20  Wall.  125,  22  Law.  Ed.  299.) 

For  this  reason  alone  the  exhibit  should  have  been 
refused  admission.  Unquestionably  an  abstract  of 
lengthy  books  of  account,  etc,  is  admissible,  but  we 
contend  that  this  is  true  only  when  it  is  shown  that 
the  books  from  which  the  abstract  is  made  would  have 
been  admissible  in  the  first  place.  There  was  no  show- 
ing at  all  as  to  who  made  the  original  invoices  or  the 
copies  from  which  the  transcript  was  made,  nor  as 
to  the  authority  of  the  bookkee])er  of  McDonald  & 
Finke  to  keep  the  records  of  defendant,  and  the  evi- 
dence showed  that  at  the  time  of  the  transactions  in 
question  there  was  no  bookkco])0]'.    (Trans.  67.) 


We  understand  that  the  other  objections  made  to 
this  exhibit  have  been  recently  considered  by  this 
Court  and  adversely  to  our  contention.  It  would  be  an 
idle  act  to  reargue  them.  We  do  not  abandon  these 
contentions  nor  concede  any  lack  of  force  to  them. 
The  writer  merely  assumes  that  extended  observations 
on  this  subject  would  burden  the  Court  uselessly. 


Ill 

At  the  close  of  the  plaintiff's  evidence  and  again  at 
the  close  of  all  the  evidence,  the  defendant  called  the 
attention  of  the  Coui't  to  the  fact  that  there  was  no 
proof  whatever  that  any  of  the  merchandise  covered 
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by  Exhibit  1  had  ever  been  paid  for  or  delivered;  that 
on  its  face  the  exhibit  purported  to  be  only  a  tran- 
script of  invoices  made  to  accompany  deliveries,  none 
marked  COD  or  "Paid"  so  far  as  shown.  Motion  for 
a  directed  verdict  on  this  ground  was  denied. 

It  was  and  is  the  defendant's  claim  that  payment  is 
a  pre-requisite  to  injury;  that  until  an  over-charge 
has  eventuated  in  a  payment,  no  one  is  injured;  that 
Congress  could  not  have  intended  to  give  quadruple 
damages  to  a  man  who  had  suffered  no  injury;  and 
that  proof  of  this  essential  of  the  cause  of  action 
should  be  made  in  this  class  of  case  the  same  as  in 
any  other. 

Of  course,  mere  rescission  of  a  completed  transac- 
tion would  not  avoid  the  penalty.  On  that  everyone 
must  necessarily  agree.  But  until  payment  has  been 
made  there  is  simply  nothing  to  rescind,  absent  at 
least  proof  that  the  buyer  had  agreed  on  an  excessive 
price,  there  being  no  such  proof  in  this  case. 

By  the  terms  of  the  Act,  the  payment  of  receipt  of 
rent  is  made  the  selling  of  a  commodity.  (Section  205, 
sub-section  e.) 

To  hold  that  a  mere  mis-billing  would  give  rise  to 
a  cause  of  action  would  stretch  the  Act  beyond  any 
possible  sense.  A  man  who  had  paid  nothing  would 
recover  one  and  one-half  more  than  a  man  who  had 
I^aid  in  full.  (Supj^ose  the  bill  called  for  $2.00  more 
than  the  propei*  ]^rice.  The  man  who  refused  to  pay 
would  recover  $6.00.  The  man  who  had  paid  would 
recover  $6.00.  But  the  latter  would  be  getting  back 
$2.00  which  he  never,  in  contemplation  of  law,  should 
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have  paid.    lUa  net  gain  would  b(3  $4.00.    This  would 
be  truly  a  marvelous  result  for  a  "remedial"  law.) 

When  the  attention  of  the  Court  was  drawn  to  the 
condition  of  I^lxhibit  1,  really  the  sole  evidence  in  the 
case  on  the  ])ai't  of  the  plaintiff,  on  the  motion  for  di- 
rected verdict,  His  Honor  merely  remarked: 

"Why  didn't  you  go  into  those  matters  and  ex- 
amine the  witness  who  made  the  statement"  *  *  * 
If  you  had  wanted  to  attack  that,  you  could  have 
cross-examined  the  witness  and  developed  matters 
that  go  to  the  credibility  and  weight  of  this  state- 
ment." 

Well,  the  exhibit  is  here  and  before  the  Court  and 
we  respectfully  ask  the  Court  how  a  verdict  and  judg- 
ment on  such  a  document,  with  manifest  errors,  mis- 
calculations, erasures,  uncertainties,  can  be  the  basis 
of  any  computation  herein. 

The  defendant  also  ])reserved  the  point  further  by 
an  exception  to  the  charge  of  the  Court.  (Trans.  90.) 


IV. 


The  defendant  was  entitled  to  the  presumption  of 
innocence  and  to  the  benefit  of  the  presumption  of 
honesty  and  fair  dealing.  These  presumptions  and 
their  benefits  were  refused  the  defendant.  We  con- 
tend that  this  was  erroi*.  (The  i)resumptions  are  not 
identical  but  we  present  them  under  a  single  specifica- 
tion of  error  because  of  their  cognate  character.) 

Cineinnatti  R.  Co.  v.  Baukin,  241  U.  S.  319,  36 
Sup.  Ct.  555,  60  Law.  Ed.  1022; 
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Alexander  v.  FideUty  Trust  Co.,  249  Fed.  1; 
Drown  v.  New  Amsterdam  Cas.  Co.,  175  Cal. 

21,  165  Pac.  5 ; 
Moses  V.  U.  S.,  166  U.  S.  571,  17  Sup.  Ct.  682, 

41  Law.  Ed.  1119 ; 
Fisher  v.  Mclnerney,  137  (^al.  28,  69  Pac.  622. 


V. 

The  charge  of  the  Court  concerning  the  so-called 
Chandler  defense  was  misleading  and  unfair  to  the 
defendant.  Virtually  the  charge  deprived  the  defend- 
ant of  the  Cliandler  defense.  To  lay  on  a  defendant 
the  liability  for  all  acts  of  his  employees  and  an  abso- 
lute duty  to  be  informed  and  to  regulate  his  business 
at  all  events  to  obey  the  price  regulations  is  to  make 
a  mock  of  the  exception  which  Congress  grafted  on 
the  law  and  expressly  made  applicable  to  pending  liti- 
gation. 

The  mere  fact  that  all  that  was  said  was  abstractly 
correct,  does  not  save  the  error. 

Otis  V.  Pittshurc),  etc.  Co.,  220  Fed.  595; 
Cincinnati  T.  Co.  v.  Roehusch,  192  Fed.  520. 

In  a  narrow  and  technical  sense,  perhaps  each  item 
in  this  charge  was  correct.  Nonetheless,  in  sum  it 
lays  on  the  defendant  an  absolute  duty  to  avoid  any 
violation  of  the  price  regulations.  The  Court  does 
not  qualify  the  duty  in  any  way.  It  is  made  defend- 
ant's duty  to  inform  himself  of  the  price  regulations 
and  his  duty  to  conduct  his  business  in  such  a  way  as 
to  prevent  violations  of  those  regulations. 
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A  defendant  lying  sick  3000  miles  away,  unable 
even  to  write,  witli  a  wife  inexperienced  in  business 
essaying  her  best  to  keep  food  moving  to  wartime 
workers,  sliort-handed,  with  his  only  trustworthy  em- 
ployee working  to  and  beyond  the  limits  of  human 
capacity,  on  him  is  ])laced  the  "duty  to  inform  him- 
self of  price  regulations"  and  ''conduct  his  business 
in  such  a  manner  as  to  prevent  violations  of  such 
regulations. ' ' 

As  phrased,  the  charge  was  ambiguous  and  unfair. 
That  it  exercised  an  unwarranted  influence  on  the 
jury  is  demonstrated  by  the  fact  that  they  found  a 
verdict  in  excess  of  the  claimed  overcharges  when 
the  evidence  supporting  the  Chandler  defense  was 
overwhelming. 

We  offer  specific  criticism  of  that  part  of  the 
charge  quoted  just  above  which  told  the  jury  that 
the  defendant  was  "bound  by  the  acts  of  the  em- 
ployees in  the  regular  scope  of  the  employment". 

The  very  purpose  of  the  Chandler  proviso  was  to 
aid  a  master  whose  efforts  to  obe.y  the  law  had  been 
thwarted  by  the  mistake  or  failure  of  an  employee. 
If  the  rule  "respondeat  superior"  be  rigidly  en- 
forced, the  Chandler  defense  is  gone.  How  else  could 
"practicable  precautions"  to  obey  the  law  fail  than  by 
the  default  or  neglect  of  an  employee  or  agent! 


VI. 


The  Court  expressed  to  the  jury  an  opinion  that 
Exhibit  1,  plus  the  testimony  of  the  witnesses,  "estab- 
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lishing  (establishes)  the  fact  that  overcharges  in  the 
sum  of  $4,134.70  were  made  by  the  defendant." 

This  part  of  the  charge  could  be  valid  only  if  there 
was  evidence  that  an  overcharge  in  some  amount  had 
been  made  and  if,  on  the  face  of  Exhibit  1,  the  amount 
of  the  Court's  computation  were  correct.  The  Court 
has  the  right  to  express  an  opinion  in  instructing  the 
jury  but  the  opinion  must  not  be  arbitrary. 

The  exhibit  speaks  for  itself.  We  have  already 
argued  the  question  as  to  whether  or  not  proof  of  pay- 
ment was  required.  If  such  proof  was  requisite,  this 
charge  was  error. 


VII. 

Even  if  the  evidence  had  shown  a  liability  of  the 
defendant  for  damages  to  the  extent  of  the  over- 
charge, under  the  circumstances  of  this  case,  no  in- 
junction was  warranted.  (The  fact  that  the  defend- 
ant is  no  longer  in  business,  the  attempt  to  comply 
with  O.  P.  A.  regulations  and  to  fight  the  black  mar- 
ket practices  which  those  regulations  have  notoriously 
fostered  having  proved  too  much  for  him,  we  con- 
sider immaterial  because,  theoretically  at  least,  he 
may  want  to  go  back  into  business  before  O.  P.  A. 
goes  out.) 

The  sole  violations  were  demonstrated  to  have  oc- 
curred, if  at  all,  while  the  defendant  lay  sick  at  Mon- 
treal and  the  office i-s  of  the  Administrator  knew  this. 
(Trans.  40.)  The  record  shows  no  charge  against  the 
defendant  except  during  that  emergency.    As  soon  as 
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he  resumes  the  charge  of  his  business  all  criticism 
ceases.  The  action  was  filed  August  23,  1943.  By  a 
supplemental  complaint,  any  act  of  the  defendant  after 
July  in,  1943,  could  easily  have  been  brought  into 
the  case.  Moreover,  if  such  act  had  been  available, 
evidence  thereof  would  have  been  admissible  to  prove 
intent  and  the  necessity  for  an  injunction.  There  was 
no  such  supplemental  complaint  and  no  such  evidence. 

We  submit  that  the  discretion  of  the   court  was 
abused  in  this  case. 


CONCLUSION. 

The  circumstances  of  this  case  smack  far  too  much 
of  oppression  to  justify  any  very  narrow  view  of  the 
law.  The  defendant  certainly  should  be  held  bound  to 
obey  the  law  but  there  was  no  reason  to  stretch  mat- 
ters to  the  extent  of  depriving  him  of  any  legal  right 
on  the  theory  that  a  guilty  man  has  no  rights  anywaj^ 
If  guilty,  his  guilt  was  but  a  technical  one.  And  a 
man  accused  of  only  a  technical  violation  of  law  has 
the  right  to  strict  technical  rules  when  he  is  being 
tried  on  such  a  case.  He  must  be  mulcted  under  all 
the  forms  of  law. 

We  respectfully  submit  that  the  case  should  be  sent 
down  for  a  new  trial. 

Dated,  San  Francisco, 
September  7, 1945. 

Charles  Reagtt, 

Atfonicjj  for  Appellant. 
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JURISDICTION 

This  is  an  appeal  from  a  final  judgment  (R.  19) 
in  an  action  brought  by  the  Price  Administrator  pur- 
suant to  sections  205  (a)  and  205  (e)  of  the  Emer- 
gency Price  Control  Act  (50  U.  S.  Code  App.  Sec- 
tion 925,  56  Stat.  23)  for  an  injunction  and  treble 
damages.'    Jurisdiction  of  the  District  Court  was  in- 

^  The  money  judgment  was  entered  on  September  5,  1944  (R. 
20).  The  injunctive  decree  (R.  24r-26)  was  entered  on  September 
8,  1944.  Appellant's  notice  of  appeal  (R.  28)  specifies  only  the 
judgment  entered  on  September  5th.  Mention  of  the  decree  does 
appear  in  appellant's  Statement  of  Points  relied  on  and  Designa- 
tion (R.  93-94),  and  the  validity  of  the  injunction  is  argued  by 
appellant  on  this  appeal. 

(1) 


voked  under  section  205  (c)  of  the  Act,  and  jurisdic- 
tion of  this  Court  is  invoked  under  sections  128  and 
129  of  the  Judicial  Code  (28  U.  S.  Code,  section  225, 
227). 

STATEMENT   OF   THE  CASE 

The  complaint  for  injunction  and  treble  damages 
was  in  seven  counts  (R.  2-13).  It  charged  appellant 
with  selling  meats  at  prices  in  excess  of  the  ceilings 
established  by  Revised  Maximum  Price  Regulation 
No.  169,  as  amended — Beef  and  Veal  Carcasses  and 
wholesale  cuts  (7  Fed.  Reg.  10381)  (R.  2-3)  ;  Revised 
Maximum  Price  Regulation  No.  239,  as  amended — 
Lamb  and  Mutton  Carcasses,  and  cuts  at  wholesale  and 
retail  (7  Fed.  Reg.  10688  (R.  3-4)  ;  Revised  Maximum 
Price  Regulation  No.  148,  as  amended — Dressed  Hogs 
and  wholesale  Pork  cuts  (7  Fed.  Reg.  8609)  (R.  4) ; 
Maximum  Price  Regulation  No.  389,  as  amended — 
Ceiling  Prices  for  Certain  Sausage  Items  at  whole- 
sale (8  Fed.  Reg.  5903)  (R.  4-5)  ;  and  Maximum  Price 
Regulation  No.  398 — ^Variety  Meats  and  Edible  By- 
products at  wholesale  (8  Fed.  Reg.  6945)  (R.  5-16), 
and  in  failing  to  file  and  keep  records  in  accordance 
with  the  requirements  of  the  regulations  (R.  6-9). 
The  complaint  prayed  for  recovery  of  treble  damages 
(R.  9-11)  and  for  injmictive  relief  against  further 
violations  of  the  applicable  regulations  (R.  11-13). 
Suit  was  originally  instituted  against  A.  N.  McDonald 
and  W.  O.  Finke,  individually  and  as  copartners 
(R.  2).  By  Pre-Trial  Order  (R.  15)  the  action 
against  W.  O.  Finke  was  dismissed  upon  the  ground 
that  he  was  an  employee  of  McDonald,  and  not  his 


partner.  The  appellant's  answer  conceded  jurisdic- 
tion, denied  all  other  allegations  of  the  complaint,  and 
pleaded  failure  to  state  a  claim  (R.  14). 

At  the  trial,  appellee  produced  Ollis  W.  Newman, 
an  investigator  in  the  Office  of  Price  Administration 
(R.  34),  who  testified  that  he  had  examined  the  sales 
records  of  the  appellant  for  the  month  of  June  1943 
(R.  34)  ;  that  he  had  transcribed  these  records  (R.  35)  ; 
that  the  transcription "  was  made  imder  his  direction 
(R.  35)  ;  some  of  it  was  in  his  handwriting  (R.  35)  ; 
and  that  he  had  checked  the  ceiling  prices  that  ap- 
peared on  the  transcript  (R.  35).  He  testified  fur- 
ther that  in  computing  ceiling  prices,  he  had  taken 
into  consideration  the  grade  (R.  55)  ;  and  that  he  had 
followed  out  a  large  part  of  the  invoices  to  destina- 
tion (R.  57).  Albert  L.  Learney  testified  that  he  was 
a  Price  Specialist  in  the  Office  of  Price  Administra- 
tion (R.  39)  ;  that  he  specialized  in  the  regulations 
governing  the  sales  of  meat  (R.  39)  ;  that  he  had  ex- 
amined the  transcript  (Plaintiff's  Exhibit  1),  checked 
the  ceiling  prices  stated  there  against  the  applicable 
regulations  (R.  42),  and  that  he  found  no  errors 
(R.  43). 

Appellant  offered  only  one  witness  at  the  trial, 
Mary  E.  McDonald,  appellant's  wife  (R.  66).'  She 
testified  that  during  her  husband's  absence  from  the 
business,  she  was  in  charge  (R.  66),  and  worked  there 

2  Plaintiff's  Exhibit  1,  covering  the  month  of  June  1943,  con- 
tained approximately  1,500  different  items  of  overcharges.  The 
total  overcharges  amounted  to  $4,134.70. 

3  No  explanation  was  offered  for  the  failure  to  call  Finke,  the 
bookkeeper,  or  other  employees.     Appellant  did  not  testify. 


(R.  68).    Her  husband  had  not  instructed  her  to  sell 
meat  at  other  than  ceiling  prices;  he  told  her  "to  try- 
to  follow  the  bills  or  the  pamphlets  or  whatever  it  was 
that  came  out  from  the  OPA,  or  from  the  Butchers 
Union,  whatever  they  were"  (R.  69).     He  told  her  to 
follow  "a  pamphlet  that  came"  as  "closely  as  I  could 
and  do  the  best  I  could,     *     *     *"  (R.  69).     She  was 
not   a  butcher  by  trade,   and  had  no   knowledge   of 
grading  meat  (R.  69).     Although  she  carried  on  the 
bookkeeping  and  billing  end  of  the  business,  she  did 
not  remember  ever  checking  for  grade  under  the  reg- 
ulations (R.  72).    The  business  supplied  shipyard  res- 
taurants, schools,  hotels,  and  colleges   (R.  72).     She 
was  not  adding  anything  on  to  the  prices  ' '  except  what 
you  are  allowed  for  delivery  and  for  overhead  charges 
and  things  like  that,"  just  "the  ordinary  margin  of 
profit"  (R.  73).     She  never  inquired  at  the  Office  of 
Price     Administration     concerning     proper     prices; 
"when  Mr.  McDonald  came  back  he  had  me  go  over 
and  look  over  things"   (R.  73).     She  followed  a  list 
that  Mr.  Finke  told  her  to  follow  "so  many  times  at  so 
much,  whatever  it  was"  (R.  74),  but  "Mr.  Finke  was 
not  any  too  well,  himself;  he  was  working  hard,  and 
he  said  he  was  not  taking  any  responsibility"  (R.  74). 
The  jury  returned  a  verdict  in  the  sum  of  $4,634.07 
(R.  92).     Judgment  was  entered  thereon  September 
5,  1944  (R.  19).     Findings  of  fact  and  conclusions  of 
law  were  filed  September  8,  1944  (R.  21-23),  and  the 
injunctive  decree  entered  September  8,  1944  (R.  24- 
26).     Notice  of  appeal  was  filed  December  15,  1944 
(R.  28). 


ARGUMENT 
I 

The  verdict  of  the  jury,  based  upon  competent  and  overwhelm- 
ing proof  of  liability  and  upon  appropriate  instructions  by 
the  District  Court,  should  not  be  disturbed.  The  injunctive 
decree  was  properly  issued. 

A.  The  argument  concerning  the  pre-trial  order 

The  appellant  contends  that  the  pre-trial  order  (R. 
15-17)  was  improvidently  granted,  and,  in  addition, 
deprived  him  of  guaranteed  constitutional  privileges. 
Appellant  apparently  does  not  object  to  the  first  part 
of  the  order  (R.  15)  which  dismissed  the  action  against 
Finke,  nor  did  appellant  in  his  exception  to  the  order 
state  any  constitutional  objection  (R.  17). 

1.  In  any  event,  appellant  errs  as  to  the  scope 
of  Rule  16  of  the  Federal  Rules  of  Civil  Procedure 
(28  U.  S.  Code  following  Section  723  c)  governing 
pre-trial  procedure.  Among  the  elements  appropri- 
ate for  consideration  at  a  pre-trial  conference  under 
Rule  16  are:  *'(1)  The  simplification  of  the  issues; 
*  *  *  ;  (6)  Such  other  matters  as  may  aid  in  the 
disposition  of  the  action."  The  Courts  have  indicated 
ample  disposition  to  utilize  pre-trial  procedure  for  the 
simplification  of  the  issues.  Cyclopedia  of  Federal 
Procedure  (2nd  ed.)  Vol.  5,  section  1993.  '*If  justice 
is  to  be  speedy,  efficient  and  inexpensive,  justice  re- 
quires that  a  party  be  relieved  of  the  necessity  of 
elaborate  preparation  upon  non-existent  issues. 
Merely  because  the  law  places  the  burden  of  proof  upon 
one  party  with  respect  to  a  certain  issue  is  no  reason 
for  concluding  that  the  other  party  cannot  be  asked 
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whether  he  seriously  intends  to  raise  that  issue." 
LaCanin  v.  Automobile  Ins.  Co.  of  Hartford,  41  P. 
Supp.  1021,  1022  (D.  C.  E.  D.  N.  Y.,  1941).  See, 
Yale  Transport  Corp.  v.  Yellow  Truck  <&  Coach  Mfg. 
Co.,  3  F.  R.  D.  440  (D.  C.  S.  D.  K  Y.,  1944).  The 
pre-trial  conference  may  be  termed  a/ 'dress  rehearsal" 
of  the  final  trial.  Clearly,  under  such  circum- 
stances, an  order  is  not  improvidently  granted  if  it 
directs  the  plaintiff  to  furnish  to  defendant  competent 
documentary  evidence  in  the  form  of  a  compilation 
of  defendant's  own  records;  then  requests  defendant, 
in  effect,  to  discredit  or  impeach  any  item  contained 
in  the  docmnent  (''specifications  of  objection")  as  he 
would  at  a  trial,  in  which  event  the  issues  joined  would 
be  submitted  to  the  jury;  and  then  directs  that  those 
items  which  are  undisputed  and  not  in  issue  shall  be 
deemed  true  and  accurate.  These  are  procedures  com- 
mon to  every  trial,  civil  or  criminal. 

Moreover,  appellee  did  not  rely  on  the  pre-trial 
order;  he  produced  all  his  evidence  at  the  trial.  The 
only  effect  of  the  pre-trial  order,  therefore,  was  to 
make  Plaintiff's  Exhibit  1  available  to  the  defendant 
for  a  period  of  more  than  four  months  before  the  trial. 

2.  It  is  quite  true  that  no  man  may  be  compelled  to 
be  a  witness  against  himself,  but  "sometimes  in  the 
progress  of  a  trial  the  burden  of  going  forward  with 
the  evidence  may  require  the  accused  to  produce 
testimony  for  himself  or  suffer  an  inference  of  guilt 
from  facts  already  proven  to  be  drawn  against  him 
by  the  jury"  Bradford  v.  U.  S.,  130  F.  (2d)  630 
(C.  C.  A.  5th,  1942)  129  F.  (2d)  274,  278,  cert, 
den.  317  U.  S.  683.     There  was  nothing  in  the  pre- 


trial  order  therefore  which  compelled  appellant  to 
testify  against  himself  (and,  indeed,  he  did  not). 
There  was  no  testimonial  compulsion  of  any  kind. 
The  only  burden  placed  upon  him  was  to  cross-exam- 
ine, impeach,  discredit  or  in  any  manner  impair  the 
documentary  evidence  offered  by  plaintiff  at  the  pre- 
trial conference.  There  was  no  compulsion  upon  him 
to  admit  that  the  evidence  was  true.  He  could  have 
objected  to  and  denied  each  item  in  the  compilation. 
As  a  matter  of  fact,  there  was  never  at  any  stage  of 
the  proceeding  any  compulsion  upon  the  appellant  to 
testify.  He  had  available  the  testimony  of  his  wife, 
Finke,  bookkeeper — and  the  records  themselves  to 
refute  Plaintiff's  Exhibit  1.  Appellant  chose  not  to 
avail  himself  of  these  salutary  procedures.  He  caiuiot 
be  heard  to  say  that  by  his  own  inaction  he  can  de- 
prive appellee  of  the  rule  of  evidence  which  operates 
in  any  civil  or  criminal  trial — that  uncontradicted 
testimony,  not  incredible  in  itself,  nor  impeached  nor 
discredited  in  any  way,  to  plain  and  simple  facts 
capable  of  contradiction,  ordinarily  must  be  accepted 
as  true  by  the  trier  of  the  facts.  Alabama  Title  dt 
Trust  Co.  V.  Millsap,  71  F.  (2d)  518,  520  (C.  C.  A.  5th, 
1934) .  Appellant  may  be  free  from  the  compulsion  to 
testify;  he  is  not  free  from  the  inference  which  the 
testimony  compels.* 


*  Appellant  points  to  Boijd  v.  U.  S.,  116  U.  S.  616.  There  a 
statute  was  held  unconstitutional  which  provided  that  if  a  de- 
fendant failed  to  produce  his  private  papers  after  notice  from  the 
United  States  to  produce,  then  the  allegations  made  by  the  United 
States  concerning  such  papers  should  be  taken  as  confessed.  Thus, 
whatever  the  District  Attorney  said  about  the  papers,  no  matter 
how  baseless,  would  be  taken  as  true.    Boyd  v.  U.  S.,  however,  has 
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Thus,  it  is  universally  accepted  that  legislative  pre- 
sumptions of  fact  thrusting  the  burden  of  explanation 
upon  the  accused,  do  not  violate  the  constitutional 
clause  protecting  against  *' self-incrimination".  Casey 
V.  U.  S.,  276  U.  S.  413,  418;  Yee  Hem  v.  U.  S.,  268  U.  8. 
178, 183 ;  Luria  v.  U.  S.,  231  U.  S.  9 ;  Mohile,  Jackson  & 
Kansas  City  R.  R.  Co.  v.  Turnipseed,  219  U.  S.  35; 
Cases  V.  U.  S.,  131  F.  (2d)  916,  923  (C.  C.  A.  1st, 
1942)  cert.  den.  319  U.  S.  770;  Toy  v.  U.  \S.,  266  Fed. 
326,  329  (C.  C.  A.  2d,  1920)  cert.  den.  254  U.  S.  639; 
Gee  Woe  v.  U.  S.,  250  Fed.  428,  429  (C.  C.  A.  5th, 
1918)  cert.  den.  248  U.  S.  562;  Rosenberg  v.  U.  S.,  13 
F.  (2)  369,  370  (C.  C.  A.  9th,  1926).  And  while  an 
accused's  failure  to  take  the  stand  may  not  be  con- 
strued against  him,  the  Court  may  instruct  the  jury 
that  such  failure  to  testify  did  not  impair  the  effect 
of  uncontradicted  facts.  Lefkotvitz  v.  U.  S.^  273  Fed. 
664,  667  (C.  C.  A.  2d,  1921)  cert.  den.  257  U.  S.  637; 
Jenkins  v.  U.  S.,  58  F.  (2d)  556  (C.  C.  A.  4th,  1932) 
cert.  den.  287  U.  S.  622;  Jamail  v.  U.  S.,  55  F.  (2d) 
216,  217  (C.  C.  A.  5th,  1932)  ;  Robilio  v.  U.  S.,  291  Fed. 
975,  985  (C.  C.  A.  6th,  1923)  cert.  den.  263  U.  S.  716; 
Michael  v.  U.  S.,  7  F.  (2d)  865,  866  (C.  C.  A.  7th, 
1925)  ;  Morrison  v.  U.  S.,  6  F.  (2d)  809,  810  (C.  C.  A. 
8th,  1925)  ;  Sidehotham  v.  U.  S.,  253  Fed.  417,  421 
(C  C.  A.  9th,  1918)  ;  and  even  in  criminal  cases,  the 
rule  is  that  if  ''a  party  has  it  peculiarly  within  his 


nothing  to  do  Avith  the  well-settled  rule  of  law  that  where  a  defend- 
ant voluntarily  chooses  to  abstain  from  impeaching  the  testimony 
of  the  plaintiff,  or  to  make  any  explanation  in  reference  thereto; 
the  effect  is  to  concede  that  there  is  no  issue.  See,  Friedman  v. 
U.  aS\,  276  Fed.  792,  794  (C.  C.  A.  2d,  1921) ;  Gnmherg  v.  U.  S., 
145  Fed.  81,  87  (C.  C.  A.  1st,  1906) . 
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power  to  produce  witnesses  whose  testimony  would 
elucidate  the  transaction,  the  fact  that  he  does  not 
do  it  creates  the  presumption  that  the  testimony,  if 
produced,  would  be  unfavorable."  Interstate  Circuit 
V.  U.  S.,  306  U.  S.  208,  225;  Scala  v.  U.  S.,  54  F.  (2d) 
608,  610  (C.  C.  A.  7th,  1931)  cert.  den.  285  U.  S.  554; 
U.  S.  V.  Fox,  97  F.  (2d)  913,  915  (C.  C.  A.  2d,  1938)  ; 
Donegan  v.  U.  S.,  296  Red.  843,  849  (C.  C.  A.  5th, 
1924),  cert.  den.  265  U.  S.  585. 

3.  Since  the  pre-trial  order  did  not  compel  the  ap- 
pellant to  testify  within  the  constitutional  intendment, 
discussion  of  the  nature  of  the  Price  Administrator's 
suit  for  treble  damages  is  without  moment.  See  U.  S. 
ex  rel.  Bilokumsky  v.  Tod,  263  U.  S.  149,  155; 
Speten  v.  Bowles,  146  F.  (2d)  602,  604  (C.  C.  A.  8th, 
1945)  cert.  den.  65  S.  Ct.,  1023.'^ 


^  Regardless  of  the  validity  of  the  Court's  discussion  of  the  nature 
of  the  action,  Bowles  v.  Trmohridge,  60  F.  Supp.  48  (D.  C.  N.  D. 
Calif.,  S.  D.,  1945)  does  not  aid  tlie  appellant.  In  that  case  the 
issue  involved  answers  under  oath  through  interrogatories.  It 
is  questionable  that  interrogatories  constitute  "a  direct  attempt 
to  compel  defendant  to  testify"  (s^/?r«,  49),  "*  '•'  *  because  the 
answers  do  not  become  evidence  in  the  case  unless  voluntarily  intro- 
duced by  the  interrogator  *  *  *■'  Coca  Cola  Co.  v.  DUl-Cola 
Laboratories,  30  F.  Supp.  275, 279  (D.  C.  D.  Md.,  1939)  ;  and,  in  any 
event  the  sweeping  objections  to  the  interrogations  should  not 
have  been  sustained  for  "it  is  for  the  tribunal  conducting  the  trial 
to  determine  what  weight  should  be  given  to  the  contention  of  the 
witness  that  the  answer  sought  will  incriminate  him*'  V .  S.  ex  rel. 
Vatjaiter  v.  CommUsioner  of  Iminigration,  273  U.  S.  103,  113. 
Indeed,  interrogatories  concerning  records  required  to  be  kej^t 
by  defendant  under  the  Price  Control  Act  would  have  been  clearly 
permissible.  U.  S.  v.  Amtin-Bagley  Coi'irii.^  31  F.  (2d)  229,  234, 
(C.  C.  A.  2d,  1929) ,  cert,  den.,  279  U.  S.  863 ;  Fishman  v.  Marcouse, 
32  F.  Supp.  460  (D.  C.  E.  D.  Pa.,  1940). 
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The  appellant  also  objects  to  the  pre-trial  orde  as 
constituting  pre-judgment  because  it  refers  to  ^'prcer 
ceiling  price"  (Br.  14).  But  as  to  that  appellant  en- 
ceded  that  the  Court  may  take  judicial  notice  R. 
35,  36),  and  in  any  event  appellant  was  not  haripd 
because  they  were  amply  established  at  the  trial. 

B.  The  argument  concerning  Appellee's  Exhibit  1 

Appellee's   Exhibit   1   was   admissible   in  evideve 
'Augustine  v.  Bowles,  149  F.  (2d)  93  (C.  C.  A.  ^n, 
1945) ;  United  States  v.  Deardorff)  40  F.  Supp.  52, 
515  (D.  C.  M.  D.  Pa.,  1941)  ;  Wigmore,  Evidence  (d 
ed.)  Vol.  IV,  Section  1230.     Since  the  production  f 
the  original  docmnents  w^as  not  required,  and  sii 
the  exhibit  was  available  for  appellant's  inspectio 
for  more  than  four  months,  notice  to  produce  was  u- 
necessary  Stephens  v.  United  States,  41  F.  (2d)  44 
444  (C.  C.  A.  9th,  1930),  cert.  den.  282  U.  S.  88 
Appellant's  arguments  concerning  the  making  of  tl 
original  invoices,  proof  of  payment  or  delivery  (S( 
Section  4  (a)  of  the  Act  prohibiting  offers  to  seh 
mis-billing,  and  other  related  contentions  are  withoi 
merit.    The  appellant  never  questioned  the  validity  o 
the  document,  nor  did  he   endeavor  to  impeach  ii 
That  he  had  ample   opportunity  is   clear  from  th' 
record  (R.  38,  63,  64,  65). 

The  Court.  You  have  had  an  opportunit; 
to  go  into  this  matter  before  the  trial  and  yoi: 
still  have  an  opportunity  to  examine  the  OVA 
witness  to  find  out  whether  there  is  any  ques 
tion  about  any  of  these  matters. 
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Mr.  Reach.  I  woiild  rather  mn.  It  is  a  ttvh- 
nical  proposition. 

The  CouBT.  You  simphr  want  to  take  the  posi- 
tion that  you  do  not  want  to  look  into  those 
matters  ? 

Mr.  Reach.  That  is  exactly  ridit  i,R,  t>4.  60), 

Apellees  Exhibit  1.  properly  in  exidenee,  was 
prira  facie  true,  acciurate  and  eoireet  as  to  the  facts 
therin  set  fortlL  Uncontradieted  and  unimpeaehed. 
the  ary  was  justified  in  aeeepting  these  facts  as  estab- 
hshd,  and  in  drawing  all  reasonable  inferences  from 
then.  Straus  t.  YictCfr  TaJln'mg  MachtHe  Co.,  297  Fed. 
791804  (C.  C.  A.  2nd,  1924)  i  Consolidated  Gas  Co.  of 
Nei  York  v.  XetctoH,  267  Fed.  23L  242  (D.  C.  S.  D. 
^.t.,  1920)  aflSrmed  258  U.  S.  165,  176:  Bingham 
Mies  Co.  V.  Bianco,  276  Fed-  513,  519  (C.  C.  A.  8th, 
192) ;  Waning  \.  P^av^Wil^,H  Lumber  Co.,  49  F. 
Sup.  846,  872  (D.  C.  W.  D.  La^  1943). 


'he  defendant  was  not  caidtlal  to  an  instruction 
coceming  presimqrticHi  of  mnoeetk^  or  fair  dealing. 
Li'.enthal  \.  United  States,  97  U.  S.  237,  265-267; 
Elvenng  t.  MitduU,  393  U-  8,  391,  403.  Hi«  criti- 
cim  of  the  Court's  ehsrge  eoikeeming  appellant's 
dTcies  under  the  ebr^mn^aDiees  of  tike  ca«e  in  without 
mrit.  The  appeUant  wag  under  a  duty  to  infomi  him- 
wf  of  all  aiJi>licaWe  prwje  re^ruhsitufm  and  wan  legally 
chrgeable  with  noti^  of  thfiir  proviaiom,  Bfrwlen  v. 
80  Seventh  Ave.  djrp,,  V^^  V,  (2d)  SW  C,  C,  A,  2rid, 
W5)  ;  BfMcUji  T.  Oh*e,  4  F,  B.  D,  403,  404  (l).  C.  X.  D. 
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Neb.,  1945).  Wilfulness  in  violation  is  not  a  necessary 
ingredient  in  a  treble  damage  suit.  Bowles  v.  Indian- 
apolis Glove  Co.,  150  F.  (2d)  597  (C.  C.  A.  7th,  1945). 
An  owner's  absence  from  his  business  will  not  relieve 
him  of  liability  for  acts  committed  by  his  agents  to 
whom  he  entrusted  the  conduct  of  his  business. 
a*  *  *  whatever  an  agent  does  or  says  in  reference 
to  the  business  in  which  he  is  at  the  time  employed, 
and  within  the  scope  of  his  authority,  is  done  or  said 
by  the  principal;  and  may  be  proved,  as  well  in  a 
criminal  as  a  civil  case,  *  *  *."  Stockwell  v. 
United  States,  13  Wall.  (U.  S.)  531,  550;  Bowles  v. 
870  Seventh  Ave.  Corp.,  150  F.  (2d)  819,  823  (C.  C.  A. 
2nd,  1945) .  The  objection  to  the  Court's  charge  on  the 
issue  of  damages  is  equally  without  merit.  In  view  of 
the  state  of  the  record,  the  Court  could  well  have 
directed  a  verdict  for  the  appelle.  Indeed,  on  the 
issue  of  overcharges  the  jury  could  make  no  other 
finding  in  the  light  of  the  uncontradicted  testimony. 
Therefore,  the  appellant  was  aided  when  the  Court 
charged  the  jury  that  his  opinion  as  to  the  amount 
of  the  overcharges  was  not  binding  upon  the  jury 
and  that  they  could  come  to  a  different  conclusion 
(R.  85-86). 

It  is  doubtful  that  appellant's  objections  to  the  in- 
structions of  the  Court  are  well  taken  (Rule  51  of 
the  Federal  Rules  of  Civil  Procedure,  28  U.  S.  Code 
following  Section  723c).  In  any  event,  since  appellee 
was  entitled  to  judgment  and  verdict  in  his  favor  un- 
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der  the  undisputed  evidence,  any  errors  in  instructions 
were  not  projudicial.  Rule  61  of  the  Federal  Rules  of 
Civil  Procedure;  Horning  v.  District  of  Columbia, 
254  U.  S.  135,  138;  Jacobs  v.  Ivins,  250  Fed.  431  (C. 
C.  A.  3rd,  1918) ;  Hamilton  Iron  &  Steel  Co.  v.  Grove- 
land  Mining  Co.,  233  Fed.  388,  393  (C.  C.  A.  t3th, 
1916)  ;  Chicago  Rys.  Co.  v.  Kramer,  234  Fed.  245,  253 
(C.  C.  A.  7th  1916)  ;  Morgan  v.  United  States,  98  F. 
(2d)  473,  477  (C.  C.  A.  8th,  1938),  cert.  den.  305  U.  S. 
648.  And  a  judgment  will  not  be  reversed  for  an 
error  in  instruction,  where  the  District  Court  should 
have  directed  a  verdict.  Eastern  Transportation  Line 
V.  Hope,  95  U.  S.  297,  302 ;  Weidenfeld  v.  Pacific  Im- 
port Co.,  43  F.  (2d)  817,  820  (C.  C.  A.  2nd,  1930)  cert, 
den.  282  U.  S.  890;  Aetna  Insurance  Co.  v.  C.  I.  T. 
Corp,  74  F.  (2d)  517,  518  (C.  C.  A.  5th,  1934). 

D.  The  argument  concerning  the  issuance  of  the  injunctive  decree. 

The  jury  found  against  the  appellant  on  the  issues 
of  lack  of  wilfullness  and  the  taking  of  practicable 
precautions.  Their  verdict,  and  the  findings  of  the 
Court,  were  fully  justified  by  the  record.  It  is  fair 
to  infer  from  the  testimony  that  appellant's  interest 
in  the  price  regulations  had  never  been  great;  it  was 
only  quickened  after  the  investigators  examined  his 
records  (R.  40,  73).  Overcharges  on  approximately 
1500  items  within  a  period  of  one  month  do  not  indi- 
cate inadvertence  or  innocent  mistake.  There  was  no 
abuse  of  discretion  in  the  action  of  the  District  Court 
Bowles  V.  Montgomery  Ward  c&  Co.,  143  F.  2d  38 
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(C.  C.  A.  7th,  1944);  Bowles  v.  870  Seventh  Ave. 
Corp.,  150  F.  (2d)  819  (C.  C.  A.  2d,  1945). 

CONCLUSION 

The  money  judgment  and  the  injunctive  decree  were 
fully  warranted  by  the  undisputed  evidence  and  should 
be  affirmed. 

Respectfully  submitted. 

George   Moncharsh, 
Deputy  Administrator  for  Enforcement, 
David  London, 
Acting  Director,  Litigation  Division, 
Samuel  Rosenwein, 

Attorney, 
Office  of  Price  Administration,  Washington,  D.  C. 
Herbert  H.  Bent, 

Regional  Litigatimi  Attorney, 
W.  H.  Brunner, 

District  Enforcement  Attorney, 

San  Francisco,  California. 


a.  t.  SOVESNHENT  PRIRTING  OFFICE:  l»4t 


No.  11035 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


JIM  JUNG  and  MARTY  SHERMAN, 


Appellants, 


vs. 


I     CHESTER    BOWLES,    Administrator,    Office   of    Price 
Administration, 

Appellee. 


TRANSCRIPT  OF  RECORD 

Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


FILED 

■  liJi'i  z  0  1945 

PAUL  P.  O'BRIEN, 

Cl.eRK 


Parker  &  Company,  Law  Printers,  Lot  AnK«lek.     Phone  TR.  5206. 


J 


No.  11035 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


JIM  JUNG  and  ALXR'J^V   SHERMAN. 

Appellants, 


vs. 


CHESTER    BOWLES,    Administrator.    Office    of    Price 
Administration, 

Appellee. 


TRANSCRIPT  OF  RECORD 

Upon  Appeal  from  the   District  Court  of  the  United   States 

for  the  Southern  District  of   California, 

Central   Division 


Parker  4  Company,  I.aw  Printers,  Los  Angeles.     Phone  TR.  5206. 


INDEX. 

[Clerk's  Note ;  When  decnied  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italics;  and  likewise,  cancelled  matter  appearing  in  the 
original  certified  record  is  printed  and  cancelled  herein  accordingly.  When 
possible  an  omission  from  the  text  is  indicated  by  printing  in  italics  the 
two  words  between   which   the  omission  seems  to  occur.] 

Page 

Amended  Complaint  for  Treble  Damages 2 

Answer  to  Amended  Complaint 5 

Appeal : 

Notice  of 10 

Statement  of  Points  on ^ 107 

Certificate  of  Clerk 11 

Complaint  for  Treble  Damages,  Amended 2 

Findings  of  Fact  and  Conclusions  of  Law 7 

Judgment 9 

Memorandum  Decision  6 

Names  and  Addresses  of  Attorneys 1 

Notice   of   Appeal 10 

Reporter's  Transcript  12 

Plaintiff's  Exhibits  (See  Index  to  Exhibits) 

Testimony  on  Behalf  of  Plaintiff: 

Kundert,  Ruben — 

Direct  examination 16 

Direct  examination  (recalled) 31 

Myers,  George  M. — 

Direct  examination  14 

Cross-examination  15 


Reporter's  Transcript —  Page 

Testimony  on  Behalf  of  Plaintiff: 

Schnitzer,  Jack — 

Direct  examination  23 

Cross-examination  24 

Redirect   examination   25 

Recross-examination    28 

Sherman,  Marty — 

Direct  examination  75 

Smith,  Dave — 

Direct  examination  33 

Cross-examination    (voir   dire) 46 

Direct  examination   (resumed) 64 

Cross-examination  70 

Redirect   examination   71 

Testimony  on  Behalf  of  Defendant: 

Sherman,  Marty — 

Direct  examination  104 

Cross-examination  105 

Statement  of  Points  on  Appeal 107 

Stipulation   and    Order   that   Exhibits    Need    Not    Be 
Printed   110 


INDEX  TO  EXHIBITS. 

Page 
Plaintiff's  Exhibits : 

1 — Record  of  Sales  of  the   Victory  Produce  Com- 
pany      62 

2 — Record  of  Sales  of  the  Victory  Produce   Com- 
pany      71 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  Appellants: 

LOUIS  LERNER 
412  West  Sixth  St. 

EDWARD  M.  RASKIN 
707   South    Broadway 
Los  Angeles  14,  Calif. 

For  Appellee: 

H.  EUGENE  BREITENBACH 
WM.  U.  HANDY 
STANLEY  JEWELL 
ARLINE  MARTIN 

1031    South   Broadway 
Los  Angeles  15.  Calif.  |T*] 


*Pagc  number  appear! npr  at   foot  of  Certified  Transcript. 


2  Jim  Jung  and  Marty  Sherman  vs. 

In  the  District  Court  of  the  United  States 

Southern  District  of  CaHfornia 

Central   Division 

No.   3560-O'C  Civil 

CHESTER    BOWLES,    Administrator,    Office   of    Price 
Administration, 

Plaintiff, 

vs. 

JIM  JUNG,  MARTY  SHERMAN  and  MARVIN 
BERRY,  individually  and  doing-  business  as  VICTORY 
PRODUCE  COMPANY, 

Defendants. 

AMENDED  COMPLAINT  FOR  TREBLE 
DAMAGES 

1.  Plaintiff,  as  Administrator  of  the  Office  of  Price 
Administration,  brings  this  action  for  treble  damages  on 
behalf  of  the  United  States,  pursuant  to  the  provisions 
of  Section  205  (e)  of  the  Emergency  Price  Control  Act 
of  1942  (Public  Law  42L  77th  Cong.  2d  Sess..  56  Stat. 
23)  enacted  January  30.  1942,  hereinafter  called  "the 
Act." 

2.  Jurisdiction  of  this  action  is  conferred  upon  this 
Court  by  Section  205  (cj  of  the  Act  and  by  said  Section 
205  (e)   of  the  Act. 

3.  At  all  times  menti(3ned  herein  there  was  in  effect, 
pursuant  to  the  Act,  Maximum  Price  Regulation  271,  as 
amended.  Certain  Perishable  Food  Commodities,  Sales  Ex- 
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cept  at  Retail,  (7  Fed.  Reg.  9179 )  establishing  a  maximum 
price  for  each  variety  and  grade  of  early  white  potatoes, 
1943  crop.  [2] 

4.  At  all  times  mentioned  herein  defendants  Jim  Jung, 
Marty  Sherman  and  Marvin  Berry  were  copartners  doing 
business  as  Victory  Produce  Company,  with  the  principal 
place  of  business  located  at  1124  South  San  Julian  Street, 
Los  Angeles,  California,  and  were  intermediate  sellers  of 
early  white  potatoes,  selling  to  other  intermediate  sellers 
and  retailers  within  the  meaning  of  the  provisions  of  Sec- 
tion 1351.1003  of  Maximum  Price  Regulation  271,  as 
amended. 

5.  From  and  including  April  12,  1943,  more  than  six 
months  after  the  date  of  approval  and  enactment  of  the 
Act,  to  and  including  May  27,  1943,  the  defendants,  and 
each  of  them,  as  intermediate  sellers,  sold  and  delivered 
early  white  potatoes,  1943  crojj,  in  one  hundred  pound 
sacks  to  wholesalers  and  retailers.  None  of  said  pur- 
chases was  made  for  use  or  consumption  other  than  in 
the  course  of  trade  or  business.  The  defendants,  and 
each  of  them,  demanded  and  received  a  price  or  considera- 
tion for  the  sale  of  each  one  liundred  pound  sack  of  said 
early  white  potatoes,  1943  crop,  in  excess  of  the  maximum 
price  established  for  sales  of  said  potatoes  by  intermediate 
sellers,  under  the  provisions  of  jNIaximum  Price  Regula- 
tion 271,  as  amended. 

6.  Three  times  the  aggregate  amount  by  which  the 
price  received  by  the  defendants,  and  each  of  them,  re- 
ferred to  in  |)aragraph   5  above,  exceeded  the  maximum 
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price  provided  by  Alaximuni  Price  Regulation  271,  as 
amended,  equals  Twenty-Nine  Thousand  Three  Hundred 
Twenty-Three  Dollars  and  Fifty  Cents  ($29,323.50). 

Wherefore,  Plaintiff  demands: 

1.  Judgment  on  behalf  of  the  United  States  against 
the  defendants,  and  each  of  them  in  the  sum  of 
Twenty-Nine  Thousand  Three  Hundred  Twenty- 
Three  Dollars  and  Fifty  Cents  ($29,323.50) ; 

2.  For  costs  of  suit  herein:  and 

3.  For  such  other  and  further  relief  as  the  Court  [3] 
deems  just  and  proper. 

Signed   at   Los   Angeles,   California,   this    13th   day   of 
April,  1944. 

H.  EUGENE  BREITENBACH 
ROGER  E.  JOHNSON 
STANLEY  JEWELL 
ARLINE  MARTIN 

Attorneys  for  Plaintiff 

Office  of  Price  Administration 
1031   South  Broadway 
Los  Angeles  15.  CaHfornia 

[Endorsed]:    Filed  Apr.  13,  1944.   [4] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

Come  now  the  defendants  and  each  of  them,  in  answer 
to  the  plaintifif's  complaint  on  file  herein,  admit,  deny  and 
allege  as  follows : 

I. 

Answering'  paragraphs  1,  2,  and  3  of  plaintifif's  com- 
plaint, defendants  and  each  of  them  deny  generally  and 
specifically  each  and  every  allegation  contained  therein 
and  the  whole  thereof. 

II. 

Answering  paragraph  4  of  plaintiff's  complaint  on  file 
herein,  deny  that  they  and  each  of  them  were  intermediate 
sellers  of  early  white  potatoes  within  the  meaning  of  the 
provisions  of  Section  LS.S  1.1003  of  Maximum  Price  Regu- 
lation 271 ,  as  amended.  [11] 

III. 

Answering  paragraphs  .S  and  6,  deny  generally  and 
specifically  each  and  every  allegation  contained  therein 
and  the  whole  thereof. 

Wherefore,  defendants  and  each  of  them  pray  that 
plaintifif's  complaint  on  file  herein  be  dismissed,  for  costs 
of  suit  involved  herein,  and  for  such  other  and  further 
relief  as  to  this  Court  may  seem  meet  and  proper  in  the 
premises. 

LOUIS  LERNER. 

Attorney   for    Defendants. 

[Verified.] 

[Endorsed]:    Filed  Aug.  24,   1944.    [12] 
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H.  Eugene  Breitenbach,  Roger  E.  Johnson,  Stanley  Jewell, 
Arline  Martin,  Attorneys  for  Plaintiff — 1031  S. 
Broadway,  Los  Angeles   15,  California, 

Louis  Lerner,  Attorney  for  Defendants,  210  W.  7th  St., 
Los  Angeles  14,  Calif. 

O'Connor,  J.  F.  T.,  Judge. 

MEMORANDUM  DECLSION 

The  court  finds  that  each  and  all  of  the  100-pound  sacks 
of  potatoes,  as  set  forth  in  the  plaintiff"'s  exhibit  2,  were 
sold  in  violation  of  the  ceiling  prices  as  alleged  in  the 
amended  complaint,  and  the  total  overcharges  were  as  set 
forth  in  the  plaintift''s  exhibit  2.  The  court  finds  for  the 
defendants  for  all  50-pound  sacks  of  potatoes  as  set  forth 
in  plaintiff's  exhibit  2,  as  there  was  no  allegation  in  the 
amended  complaint  charging  defendants  with  ceiling  price 
violations  in  the  sale  of  the  50-pound  sacks  of  potatoes. 

There  was  no  evidence  introduced  to  show  that  the 
violations  of  the  regulations  for  price  schedule  were  wil- 
ful, or  the  result  of  |49|  failure  to  take  practical  pre- 
cautions against  the  occurrence  of  the  violations,  and 
therefore,  the  amount  of  the  judgment  shall  be  the  amount 
of  the  overcharges  as  set  forth  in  plaintift''s  exhibit  2. 

While  three  members  of  the  partnership,  Jim  Jung, 
Marty  Sherman,  and  Marvin  Berry  were  named  defend- 
ants individually  and  as  doing  business  as  Victory  Produce 
Company,  the  record  shows  Marvin  Berry  was  not  per- 
sonally served.  The  other  two  partners  were  personally 
served  and  appeared  in  the  action,  answered,  and  were 
represented  by  counsel.  Judgment,  therefore,  will  be  en- 
tered only  against  the  two  partners  named:  Jim  Jung 
and  Marty  Sherman,  and  no  judgment  will  be  entered 
against  Marvin  Berry,  who  was  not  served  with  process. 
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While  counsel  for  the  two  defendants  against  whom  judg- 
ment is  ordered  ap])eared  and  answered  for  all  of  the 
defendants  by  stii)ulation  agreeable  to  the  plaintiff,  coun- 
sel withdrew  his  appearance  for  Marvin  Berry  prior  to 
the  trial. 

Plaintiff  will  prepare  Findings  of  Fact.  Conclusions  of 
Law,  and  Judgment  in  accordance  with  this  memorandum 
decision,  within  ten  days  from  the  date  hereof. 

Dated  November  14,  1944. 

J.  F.  T.  O'CONNOR 

Judge 

[Endorsed]  :    Filed  Nov.  14,  1944.  [50] 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  cause  came  on  regularly  for  trial  on 
Wednesday,  November  1,  1944,  before  the  Honorable 
J.  F.  T.  O'Connor,  judge  presiding,  sitting  without  a  jury, 
a  jury  having  been  expressly  waived,  Arline  Martin  and 
Wm.  U.  Handy  appearing  for  Plaintiff"  and  Louis  Lerner 
appearing  for  Defendants  Jim  Jung  and  Marty  Sherman 
individually  and  doing  business  as  V^ictory  Produce  Com- 
pany, and  oral  and  documentary  evidence  having  been 
produced  and  introduced  on  behalf  of  both  parties  and  the 
cause  having  been  submitted,  and  the  Court  being  fully 
advised  in  the  premises  makes  the  following: 

FINDINGS  OF  FACT 
I. 

The  allegations  contained  in  Paragraphs  1.  2,  3.  4  and 
5  of  Plaintift"s  complaint  arc  true.   [51] 
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11. 

It  is  true  that  the  exact  amount  by  which  the  price 
received  by  the  Defendants  and  each  of  them  for  the  sale 
of  early  white  potatoes,  1943  crop,  in  one  hundred  (100) 
pound  sacks  to  wholesalers  and  retailers  from  and  in- 
cluding April  12,  1943  to  and  including  May  27,  1943, 
exceeded  the  maximum  price  provided  by  Maximum  Price 
Regulation  271,  as  amended,  is  Eight  Thousand  Nine 
Hundred  and  Sixty-five  Dollars  and  Seventy-eight  cents 
($8,965.78). 

III. 

It  is  true  that  the  sales  of  potatoes  in  excess  of  the 
maximum  price  by  Defendants  as  found  in  Paragraph  II 
hereof  were  made  by  the  Defendants  in  good  faith  and 
the  Defendants  took  all  practicable  precautions  to  avoid 
making  said  sales  at  prices  in  excess  of  the  maximum 
price. 

From  the  foregoing  facts  the  Court  makes  the  follow- 
ing: 

CONCLUSIONS  OF  LAW 

I. 

Plaintiff  is  entitled  to  judgment  against  the  Defendants 
Jim  Jung  and  Marty  Sherman  jointly  in  the  sum  of 
Five  Thousand  Nine  LIundred  and  Seventy-seven  Dollars 
and  Eighteen  cents  ($5,977.18). 

Dated  this  14  day  of  December.   1944. 

J.  F.  T.  O'CONNOR 
United  States  District  Judge    [52] 

Received  copy  of  the  within  l^^'indings  of  Fact  and  Con- 
clusions of  Law  this  24  day  of  November,  1944.  Louis 
Lerner,  by  Abraham  Goldstein,  Attorney  for  Defendants. 

[Endorsed]:    Filed  Dec.   14.   1944.    [53] 
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In  the  District  Court  of  tJie  United  States 

Southern   District  of  California 

Central    Division 

No.  3560-O'C 

CHESTER  BOWLES,  Administrator,  Office  of  Price 
Administration, 

Plaintiff, 

vs. 

JIM  JUNG.  MARTY  SHERMAN  and  MARVIN 
BERRY,  individually  and  doing  business  as  VICTORY 
PRODUCE  COMPANY, 

Defendant. 

JUDGMENT 

The  above  entitled  cause  came  on  regularly  for  trial 
on  November  1.  1944,  in  the  above  entitled  Court,  before 
the  Honorable  J.  F.  T.  O'Connor,  judge  presiding,  sit- 
ting without  a  jury,  a  jury  having  been  expressly  waived. 
Arline  Martin  and  Wni.  U.  Handy  appearing  as  attorneys 
for  Plaintiff  and  Louis  Lerner  appearing  as  attorney  for 
Defendants  Jim  Jung  and  Marty  Sherman,  individually 
and  doing  business  as  Victory  Produce  Company  and  evi- 
dence both  oral  and  documentary  having  been  introduced 
and  the  cause  submitted  for  decision  and  the  Court  hav- 
ing heretofore  made  and  caused  to  be  filed  its  written 
findings   of   fact   and   conclusions   of   law. 

It  Is  Ordered,  Adjudged  and  Decreed  that  Plaintiff  re- 
cover from   I  54]    Defendants  Jim  Jung  and  Marty  Sher- 
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man  jointly,   the  sum  of   Fi\e  Thousand   Nine   Hundred 
and  Seventy-seven  Dollars  and  Eighteen  cents  ($5,977.18). 

Costs  taxed  at  $40.54. 

Dated  this  14  day  of  December,   1944. 

J.  F.  T.  O'CONNOR 

United  States  District  Judge 

Judgment  entered  Dec.  14,  1944.  Docketed  Dec.  14, 
1944.  Book  CO  29,  page  515.  Edmund  L.  Smith,  Clerk, 
by  Francis  E.  Cross,  Deputy.   [55] 

Received  copy  of  the  within  Judgment  on  this  24  day 
of  November,  1944.  Louis  Lerner,  by  Abraham  Goldstein, 
Attorney  for  Defendant. 

[Endorsed]:    Filed  Dec.   14,   1944.    [56] 
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NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  Is  Hereby  Given  that  defendants  Jim  Jung  and 

Marty   Sherman   hereby   appeal   to   the   Circuit  Court   of 

Appeals   for  the   Ninth   Circuit   from  the   final  judgment 
entered  in  this  action  on  December  14,  1944. 

Dated:    March  9,  1945. 

EDWARD  M.  RASKIN  &  LOUIS  LERNER 
By  Edward  M.  Raskin 
Attorneys   for   Ap])ellants   Jim   Jung  and 
Marty   Sherman 

[Endorsed]  :  Filed  &  mailed  copy  to  H.  Eugene  Brei- 
tenbach.  Wm.  U.  Handy,  Stanley  Jewell.  &  Arline  Mar- 
tin, plfs.  attys-  Mar.  9,  1945.  [63] 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  70  inclusive  contain  full,  true  and  correct  copies  of 
Amended  Complaint  for  Treble  Damages ;  Notice  of  Mo- 
tion to  Make  Complaint  More  Definite  and  Certain  or 
for  Bill  of  Particulars;  Minute  Order  Entered  July  24, 
1944;  Answer  to  Amended  Complaint;  Plaintiff's  Exhibits 
Nos.  1  and  2;  Memorandum  Decision;  Findings  of  Fact 
and  Conclusions  of  Law ;  Judgment ;  Notice  of  Motion 
for  New  Trial;  Minute  Order  Entered  January  11,  1945; 
Substitution  of  Attorneys;  Notice  of  Appeal;  Designa- 
tion of  Portions  of  Record  to  be  Contained  in  Record  on 
Appeal:  Supplemental  Designation  of  Portions  of  Record 
to  be  Contained  in  Record  on  Appeal  and  Undertaking 
for  Costs  on  Appeal  which,  together  with  copy  of  Report- 
er's Transcri])t  transmitted  herewith,  constitute  the  rec- 
ord on  appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals. 

I  further  certify  that  my  fees  for  preparing,  comparing, 
correcting  and  certifying  the  foregoing  record  amount  to 
$22.85  which   sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal 'of  said  District  Court 
this  lOth  day  of  April,  1945. 

[SealJ  EDMUND  L.  SMITH. 

Clerk 

By  Theodore  Hocke 

Chief  Deputy  Clerk. 
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Before  the  Honorable  J.  F.  T.  O'Connor 

REPORTER'S   TRANSCRIPT   OF 
PROCEEDINGS    [1*J 

Los  Angeles,  California,  Wednesday,  November  1, 
1944.     10:00  A.  M. 

Miss  Marten:  Your  Honor,  just  to  bring  us  up  to 
date  on  this  matter,  since  the  time  we  discussed  it  on 
the  pre-trial,  we  have  filed  here  a  cause  of  action  for 
treble  damages,  based  upon  Section  205  (e)  of  the  Em- 
ergency Price  Control  Act,  for  the  sale,  in  substance,  of 
early  white  potatoes  during  the  period  from  April  12, 
1943,  to  May  27,  1943. 

Our  principal  points  of  issue  on  the  facts  involve  the 
question  of  what  was  the  correct  ceiling  cost  to  defend- 
ants of  the  potatoes.  In  that  cost  is  included  the  cost 
of  transportation  from  the  point  of  origin  of  the  potatoes 
to  the  defendants'  place  of  business  in  Los  Angeles;  that 
would  be  from  Edison,  in  Kern  County,  or  Bakersfield, 
California,  to  Los  Angeles,  California.  We  expect  to 
prove  that  the  ceiling  price  for  trucking  potatoes  from 
that  area  at  that  time  was  18  cents  per  hundredweight. 

The  next  question  of  fact  is,  Wliat  is  the  ceiling  price 
at  which  defendants  can  resell  potatoes,  under  the  regula- 
tions? That  price  is  calculated  by  the  defendants  by  pick- 
ing out  the  net  cost  of  their  largest  single  purchase  of 
each  grade  of  potatoes  during  the  preceding  week,  and 
applying  the  mark-up  to  which  they  are  entitled  to  the 
intermediate  sellers,  under  the  regulation,  for  their  profit. 
So  we  will  be  ofifering  evidence  this  morning  showing  the 

*Page  number  appearing  at  top  of  Reporter's  Transcript. 
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ceiling  price  of  potatoes,  the  niethc^d  by  which  the  p(3tatoes 
[2J  are  hauled,  cind  evidence  of  the  correct  ceiling  prices  of 
the  defendants  for  resale  of  the  potatoes,  and  evidence 
of   the  prices   at   which   the   potatoes   were   actually   sold. 

Mr.  Lerner :  In  order  that  we  understand  clearly  the 
evidence  which  is  going  to  be  presented  to  the  Court,  I 
feel  that  we  are  at  a  difference  as  to  exactly  what  con- 
stitutes the  issue,  and  what  the  evidence  is  going  to  prove. 
The  plaintiff',  in  her  opening  statement,  makes  the  state- 
ment that  they  are  going  to  show  what  the  maximum 
price  ceiling  was,  or  sliould  have  been  for  the  defendants. 
I  might  point  out,  if  your  Honor  please,  that  the  state- 
ment itself  of  the  plaintiff's  counsel,  that  they  intend  to 
show  the  price  of  freight,  intend  to  show  the  calculated 
price  includes  freight,  is  not  in  itself  in  accordance  with 
the  maximum  price  regulation,  and  before  we  proceed 
with  the  introduction  of  evidence  it  is  necessary  to  deter- 
mine under  what  provision  of  the  statute  we  come,  and 
whether  or  not  the  calculations  or  attempted  evidence  on 
the  part  of  the  plaintiff,  are  within  the  regulation  to  which 
they  are  attempting  to  hold  the  defendants.  Furthermore, 
I  think  it  should  also  be  clarified  as  to  who  are  the  de- 
fendants by  whom  such  sales  were  made,  before  we  can 
determine  whether  or  not  there  was  a  violation. 

The  Court:  I  can't  determine  those  q^estions  until  I 
hear  the  evidence. 

Mr.  Lerner:  T  appreciate  that,  your  Honor.  We 
had  [3]  that  same  (juestion  come  up  in  the  pre-trial.  I 
merely  want  to  make  that  0})ening  statement  so  that  when 
objections  are  raised  the  Court  will  understand  the  pur- 
pose for  which  the  objections  are  being  made. 

The  Court :  It  is  perfectly  proper  for  counsel  to  make 
the  statement.     It  protects  the  record. 
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GEORGE  M.   MYERS, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The   Clerk:      Please   state  your   name. 

A.     George  M.   Myers. 

Direct  Examination 

By  Miss  Marten: 

Q.     Mr.   Myers,   what  is  your  occupation? 

A.  I  am  rate  clerk  for  the  Southern  Pacific,  in  the 
general  freight  office,  in  Los  Angeles. 

Q.  How  long  have  you  been  employed  in  that  ca- 
pacity? A.     About  20  years. 

Q.  And  do  you  have  with  you  this  morning  the  tariff 
or  freight  rate  from  Bakersfield,  Kern  County,  to  Los 
Angeles  ?  A.     Yes. 

Q.  Can  you  tell  us  what  your  freight  was  in  April 
and  May,  1943,  per  car  of  potatoes,  from  Bakersfield, 
Edison,  Wasco,  and  vicinity,  to  Los  Angeles,  California? 

Mr.  Lerner:  I  object  to  the  question  upon  the 
ground  [4 J  that  it  is  immaterial  what  the  freight  rates 
were. 

The  Court:     Overruled.     Exception  allowed. 

Miss  Marten :  Will  you  answer  the  question,  Mr. 
Myers? 

A.  The  rate  by  rail  for  that  period  was  constant,  and 
was,  from  Bakersfield,  McKittrick,  Arvin,  as  well  as 
Edison,   15  cents  per   100  pounds. 

Q.  Can  you  tell  us  what  would  be  the  cost  for  icing 
a  car  of  potatoes  under  Rule  240? 

A.  Rule  240 — I  presume  you  refer  to  the  perishable 
protective  tariff — Rule  240  means  initial  icing,  and  no  re- 
icing.     The  charge  there  is  dependent  upon  the  instruc- 
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tions  of  the  shipper,  <^r  the  amount  of  ice  to  be  placed 
in  the  bunkers  of  the  car.  If  his  request  involves  the 
placing  of  approximately  five  and  a  half  tons  of  ice  in 
the  bunkers  of  the  car,  the  cost  of  that  ice  is  $3.05  a  ton, 
which  would  mean  $20.50  for  the  ice. 

Q.  Is  there  any  additional  charge  per  car?  A.  Yes, 
sir,  the  haulage  charge  is  $7.50. 

Q.     Which  makes  a  total  of  $28.00  to  the  market? 

A.     That  is  incorrect.     It  should  be  $15.77. 

Q.  Five  and  a  half  tons  at  $3.05  per  ton?  A.  Yes; 
plus  the  hauling  charge,  would  make  a  total  charge  of 
$24.27  for  the  icing  service. 

A.  If  a  car  of  potatoes  contained  450  sacks,  weigh- 
ing 100  pounds  each,  in  addition  to  the  15  cent  freight 
rate,  how  much  per  sack  would  be  added  on  for  icing?  [5j 

Mr.  Lerner :  If  your  Honor  please,  I  am  going  to  ob- 
ject to  the  hypothetical  question,  on  the  ground  that  no 
foundation  has  been  laid;  no  showing  that  it  relates  or 
has  any  identical  comparison  with  the  facts  before  the 
Court.  Upon  the  further  ground  that  there  have  been 
insufficient  facts  before  the  Court  to  establish  a  hypo- 
thetical  case. 

Miss  Marten :  T  will  withdraw  the  question.  That  is 
all  for  the  plaintiif. 

Cross  Examination 

By  Mr.   Lerner: 

Q.  Mr.  Myers,  what  were  you  reading  from?  What 
is  that  volume  you  have? 

A.  The  tariff  containing  freight  charges;  Southern 
Pacific  tariff  Sl/e.  CPC  3776. 
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Q.  Is  that  the  tariff  that  was  in  effect  on  or  about 
April,   1943? 

A.  The  particular  rates  at  issue  were  effective  in  this 
publication  October  3,  1941,  and  are  still  in  effect.  There 
has  been  no  change  in  the  interim. 

Q.  Do  you  have  any  knowledge  as  to  whether  or  not 
there  were  any  freight  cars  available  during  the  two 
months  in  question?  A.     No,  I  do  not. 

Mr.  Lerner:     No  further  questions.   [6] 

RUBEN  KUNDERT, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Please  state  your  name. 

A.     Ruben  Kundert. 

Direct  Examination 
By  Miss  Marten: 

Q.     What  is  your  address,   Mr.   Kundert? 

A.     1915   18th  Street,   Bakersfield. 

Q.     What  is  your  business  or  occupation? 

A.     Transportation. 

Q.     Will  you  describe  that?     Are  you  a  trucker? 

A.     Yes,  a  trucker. 

Q.  In  April  and  May,  1943,  were  you  engaged  in  the 
trucking  business?  A.     Yes. 

Q.     Under  what  name  did  you  carry  on  that  business? 

A.     Edison  Trucking  Company, 

Q.  For  whom  did  you  truck  potatoes  in  April  and 
May,   1943,  if  you  can  remember? 

A.  I  trucked  for  Marvin  Berry,  Enos  Moser,  L.  A. 
Potato,  and  others — a  lot  of  them. 
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Q.  Referring  to  the  potatoes  which  you  trucked  for 
Marvin  Berry,  did  you  have  any  arrangement  with  Mr. 
Berry  as  to  the  price  for  which  you  would  truck  potatoes 
for  him?   [7] 

Mr.  Lerner :  I  object  to  the  question  upon  the  ground 
that  it  is  immaterial,  outside  of  the  issues  before  this 
Court.  Upon  the  further  ground  that  no  proper  founda- 
tion has  been  laid  for  the  introduction  of  evidence  of  this 
type  in  accordance  with  the  statutes  under  which  the 
action  is  brought. 

Miss  Marten:  1  will  withdraw  the  question,  your 
Honor. 

Q.  By  Miss  Marten :  What  price  did  you  charge 
Marvin  Berry  for  the  potatoes  which  you  hauled  for  him 
in  April  and  May  of  1943? 

Mr.  Lerner :  1  am  going  to  repeat  my  objection,  upon 
the  same  grounds. 

Miss  Marten :  I  should  like  to  add  the  words : — from 
the  Bakersfield  area  and  Edison  to  Los  Angeles,  Cali- 
fornia. A.     30  cents  a  hundred. 

Mr.   Lerner:     My  objection  still  stands. 

The   Court:     Overruled.      Exception  allowed. 

Q.  By  Miss  Marten :  To  whom  did  you  deliver  the 
potatoes  which  you  trucked  for  Marvin  Berry  from  Edi- 
son to  Los  Angeles,  California? 

A.     Victory  Produce. 

Q.     The  Victory   Produce,   where? 

A.     Here  in  Los  Angeles. 

O.     Do  you  know   the  address? 

A.     The   Ninth   Street   market. 

Q.  Did  you  haul  any  potatoes  from  Edison  or  Bakers- 
field  [8]  areas  to  Los  Angeles,  California,  in  March  oi 
1942?  A.     No. 
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Q.  Have  you  ever  made  a  search  of  the  records  of 
the  Edison  Trucking "  Company  to  see  whether  or  not 
there  are  any  records  that  disclose  that  you  trucked 
potatoes  from  Edison  or  Bakersfield  to  Los  Angeles  in 
March,   1942?  A.     Yes. 

Mr.  Lerner:  I  object  to  the  question  as  being  com- 
pound.    There  are  two  questions. 

The  Court:  Probably  on  cross  examination,  counsel, 
you  can  straighten  it  out,  if  there  is  any  confusion. 

Miss  Marten:     I  will  withdraw  the  question. 

Q.  By  Miss  Marten:  Have  you  ever  made  a  search 
of  the  records  of  the  Edison  Trucking  Company  for  the 
hauls  made  by  Edison  in  March,  1942?  A.     I  have. 

Q.  Do  you  hnd  any  records  of  hauling  any  potatoes 
from  Kern  County  to  Los  Angeles  during  that  period? 

A.     No. 

Mr.  Lerner:     I  am  going  to  object — 

The  Court:  Don't  answer  until  counsel  has  had  a 
chance  to  object. 

Mr.  Lerner :  I  am  going  to  object  to  the  question  upon 
the  ground  that  it  is  immaterial,  and  does  not  relate  to 
the  issues,  and  is  not  in  accordance  with  the  pleadings. 
Furthermore,  there  is  no  showing  as  to  whether  or  not 
the  [9]  testimony  of  this  man  is  directed  against  the 
defendants  Marvin  Berry,  Jim  Jung  and  Marty  Sherman 
as  individuals,  or  whether  in  their  capacity,  doing  busi- 
ness as  the  Victory  Produce  Company,  or  whether  the 
purpose  of  this  evidence  is  to  establish  a  case  against 
the  Victory  Produce  Company.  1  feel  a  proper  founda- 
tion should  be  laid.  I  am  objecting  on  behalf  of  the 
defendant  whom  T  represent,  your  Honor. 

Miss  Marten :  I  think  as  to  the  ])arties  rejiresented 
here   the   record   speaks   for    itself,   your   Honor.     As   to 
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the  materiality  of  this  evidence,  it  goes  to  the  question 
of  determining  Mr.  Kundert's,  the  witness  on  the  stand, 
trucking  ceiHng  under  the  regulations  of  the  G.  M.  P. 
R., — General  Maximum  Price  Regulation.  That  regula- 
tion provides  that  if  a  trucker  hauled  potatoes  in  March, 
1943,  the  highest  price  which  he  charges  at  that  time  is 
the  ceiling  of  his  competitor. 

Mr.  Lerner :  Even  though  it  would  establish  that,  still 
it  is  immaterial  insofar  as  the  issues  are  concerned;  fur- 
ther, there  is  no  showing  as  to  whether  or  not  this 
evidence  is  establishing  the  prices  for  Marvin  Berry, 
Jim  Jung  as  individuals — 

The  Court:  Is  there  any  difference  between  the  ceiling 
price  to  individuals,  and  to  a  company  or  association  or 
corporation,  counsel? 

Mr.  Lerner:  No,  there  is  no  difference,  insofar  as 
what  the  trucker  is  permitted  to  charge.  The  question 
is  [10]  whether  that  evidence  is  material  evidence  insofar 
as  those  defendants  are  concerned. 

The  Court:  We  can't  pass  on  that  until  we  get  along 
in  the  case,  and  find  out  to  whom  it  does  apply.  At  the 
present  time  it  doesn't  apply  to  anybody.  You  can  reserve 
your  motion  to  strike  any  part  of  the  testimony  you 
think  proper, 

Mr.  Lerner :  I  w'ould  like  to  reserve  a  motion  to  strike 
any  part  of  this  testimony  after  the  same  is  introduced. 

The  Court :  Yes,  at  the  end  of  the  government's  case 
you  are  always  privileged  to  do  that,  counsel. 

Miss  Marten:  Will  the  reporter  please  read  the  last 
question  ? 

(Question  and  answer  read  by  the  reporter.) 

The  Court :  You  apent  a  lot  of  time  on  something  that 
did  not  mean  anything,  counsel. 
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Q.  By  Miss  Marten:  Referring  now  to  the  potatoes 
which  you  can  decide  you  hauled  for  Marvin  Berry,  from 
Edison  to  the  Victory  Produce  Company  in  Los  Angeles, 
California,  in  April  and  May  of  1943,  where  did  you 
pick  up  those  potatoes? 

A.     At  Marvin  Berry's  warehouse. 

Q.     Where  is  that?  A.     In  Edison. 

Mr.  Lerner:  For  the  purpose  of  saving  time,  on  be- 
half of  the  defendants  I  am  representing  I  will  stipulate 
that  [11]  this  man  hauled  for  Marvin  Berry:  that  he 
delivered  potatoes  from  the  territory  in  Bakersfield,  the 
company  shipping  point,  to  our  receiving  docks. 

The  Court:     Where  are  your  receiving  docks? 

Mr.  Lerner:  1124  South  San  Julian  Street,  Los  An- 
geles; that's  the  place  of  business  where  the  defendants 
were  doing  business  as  the  Victory  Produce  Company. 

Miss  Marten:  W^ould  counsel  stipulate  that  the  price 
which  Mr.  Kundert  received  for  that  trucking  haul  was 
30  cents  per  hundred  weight  for  all  the  potatoes  which 
he  hauled? 

Mr.  Lerner:  We  so  stipulate,  for  the  period  in  ques- 
tion. 

Miss  Marten:     That  is  all. 

Mr.  Lerner :  No  cross  examination,  your  Honor.  I 
will  make  my  reservation  of  a  motion  to  strike.  May  I 
ask  the  Court  this :  In  my  motion  to  strike  do  I,  as  a 
matter  of  right,  have  the  right  to  make  a  motion  to  strike 
at  the  end  of  the  trial,  or  do  I,  for  the  purpose  of  the 
record,  have  to  make  it  for  each  witness? 

The  Court:  You  may  reserve  it  until  the  entire  evi- 
dence is  in,  and  make  it  then. 

Mr.  Lerner:  If  your  Honor  please,  would  it  be  im- 
proper for  me  to  have  the  record  show  that  it  be  clearly 
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understood  1  am  not  representing  Margin  Berry,  either 
individually,  or  doing  business  as  the  Victory  Produce 
Company,  so  [12  J  any  objections  or  discussions  I  make, 
are  not  made  on  behalf  of  those  defendants  whom  I  do 
not  represent. 

Mr.  Handy :  We  are  suing  these  parties  individually 
and  doing  business  under  a  certain  name.  He  is  appear- 
ing for  those  two  defendants  individually,  doing  business 
under  that  name.  If  we  show  a  partnership,  we  think  he 
is  appearing  then  for  the  partnership,  as  representing  two 
of  the  defendants.  We  do  stipulate  he  is  not  representing 
Mr.  Berry  personally. 

Mr.  Lerner :  If  your  Honor  please,  I  am  ready  to 
show  that  the  way  the  action  is  brought,  against  Jim 
Jung,  Marty  Sherman  and  Marvin  Berry,  individually 
and  doing  business  as  Victory  Produce  Company,  does 
not  constitute  an  action  against  the  partnership  as  such. 
I  am  ready  to  argue  that  as  a  matter  of  law.  If  the 
Court  prefers,  may  I  submit  the  matter  by  brief,  and 
reserve  the  ruling,  and  have  that  evidence  go  in  subject 
to  that? 

The  Court :  The  Court  would  have  no  way  of  know- 
ing the  facts,  and  applying  them  to  the  principles  of  law 
until  I  know  what  the  legal  relations  are  between  the 
parties. 

Mr.  Lerner:  May  I  state,  under  Rule  17  (b)  Federal 
Rules  of  Civil  Procedure,  it  is  stated: 

"Capacity  to  .Sue  or  be  Sued.  The  Capacity  of  an  in- 
dividual, other  than  one  acting  in  a  representative  ca- 
pacity, to  sue  or  be  sued  shall  be  determined  by  the  law 
of  his  domicile.  The  capacity  of  a  corporation  to  [13] 
sue   or    be    sued    shall    be   determined    by    the   law    under 
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which  it  was  organized.  In  all  other  cases  capacity  to 
sue  or  be  sued  shall  be  determined  by  the  law  of  the 
state  in  which  the  District  Court  is  held;  except  that  a 
partnership  or  other  incorporated  association,  which  has 
no  such  capacity  by  the  law  of  such  state,  may  sue  or 
be  sued  in  its  common  name  for  the  purpose  of  enforcing 
for  or  against  it  a  substantive  right  existing  under  the 
Constitution  or  laws  of  the  United  States." 

Under  Rule  17  it  has  uniformly  been  held,  your  Honor, 
that,  therefore,  the  law  of  th^s  state  in  which  the  Dis- 
trict Court  is  held,  if  there  is  such  law  in  that  state, 
governs  as  to  how  the  action  shall  be  brought.  It  must 
then  come  under  the  law  of  California,  and  Section  388 
of  the  Code  of  Civil  Procedure  sets  out  what  a  person 
must  do  in  order  to  sue  a  partnership.  Section  388  reads 
as  follows: 

"When  two  or  more  persons,  associated  in  any  busi- 
ness, transact  such  business  under  a  common  name, 
whether  it  comprises  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the 
summons  in  such  cases  being  served  on  one  or  more  of 
the  associates;  and  the  judgment  in  the  action  shall  bind 
the  joint  property  of  all  the  associates,  and  the  individual 
property  of  the  party  or  parties  served  with  process,  in 
the  same  manner  as  if  all  had  been  named  defendants  and 
had  been  sued  upon  their  joint  liability."   [14] 

In  other  words,  your  Honor,  under  Section  388  of  the 
Code  of  Civil  Procedure  of  the  State  of  California,  in 
order  to  name  a  defendant  company,  or  associate,  or 
partnership,  it  is  necessary  that  the  partnership  be  named, 
as  such.  I  have  a  number  of  cases,  if  your  Honor  please, 
holding  to  the  effect  that  in  order  to  bring  an  action 
against  a  partnership  the  mere  naming  of  the  individual 
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doing  business  as  a  partner  does  not  constitute  an  action 
against  the  partnership,  but,  instead,  is  an  action  against 
the  individual,  and  that  those  words  are  merely  descrip- 
tive. May  I  cite  the  case  of  Bollman  v.  Bachman,  16 
California  Appellate,  589.  Do  you  wish  me  to  go  into 
lengthy  detail  as  to  the  holdings,   in  these  cases? 

The  Court:  It  is  not  proper,  counsel.  I  tried  to  sug- 
gest that  at  the  beginning. 

Mr.  Lerner :  The  only  thing  is  this,  your  Honor,  I 
don't  want  to  have  any  misunderstanding  on  whose  be- 
half I  am  appearing. 

The  Court:  You  have  stated  it,  and  it  is  in  the  record. 
I  am  always  anxious  to  have  counsel  protect  his  record. 
You  have  done  it. 

Mr,  Lerner:  That  is  all  I  am  interested  in  at  this 
time.  [15] 

JACK  SCHNITZER, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Will  you  please  state  your  name? 

A.     Jack  Schnitzer. 

Direct  Examination 

By  Miss  Marten: 

Q.     Mr.    Schnitzer,    what    is   your   present   address? 


A 
Q 

Q 


1345  East  Seventh,   Los  Angeles. 

What   is   your   occupation?  A.     Trucking. 

How  long  have  you  been  engaged  in  that  occupa- 


tion? A.     Over  ten  years. 


Under  what  name  do  you  do  business? 
Schnitzer's   Truck   Company. 
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Q.  Have  you  ever  made  truck  hauls  from  Kern 
County,  Bakersfield  and  Edison,  California,  to  Los  An- 
geles ?  A.     Yes. 

Q.  Have  you  ever  hauled  any  potatoes  from  Kern 
County  to  Los  Angeles?  A.     I  have. 

Q.     By  truck?  A.     By  truck. 

Q.  In  March,  1942,  did  you  haul  any  potatoes  from 
Edison  or  Bakersfield,  or  that  area  around  there,  to 
Los    [16]    Angeles,   California?  A.     I  did. 

Q.  Do  you  have  any  record  of  the  haul  of  potatoes 
at  that  time?  A.     I  have. 

Q.     Do  you  have  those  with  you  this  morning? 

A.     Yes. 

Mr.  Lerner :  If  your  Honor  please,  we  will  stipulate 
that  the  haul  in  March,  1942,  if  that  is  correct,  was  18 
cents  a  hundred  weight  for  potatoes,  covering  that  ter- 
ritory. 

The  Court:     Is  that  correct? 

Miss  Marten:     Yes. 

Mr.  Lerner :  May  I  ask  the  witness  some  questions 
on  cross  examination? 

The  Court:     Yes. 

Cross  Examination 

By  Mr.  Lerner: 

Q.  Mr.  Schnitzer.  did  you  haul  potatoes  in  April  or 
May,  1943?  A.     No,  I  don't  believe  I  did. 

Q.  Did  you  haul  any  potatoes  for  the  United  States 
Government  during  that  time? 

A.  It  was  probably  around  the  latter  part  of  May  or 
June  when  I  started  hauling  for  them. 

The  Court:     When  you  say  "them",  who  do  you  mean? 

The  Witness:     The  government.    |  17J 
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Q.  By  Mr.  Lerner:  Mr.  Schnitzer,  you  are  familiar 
with  the  prevailing  rate  for  trucking-  in  April  and  May, 
1943,    from   that   district,   are   you? 

A.     I  think  I  am. 

Q.  What  was  the  prevailing  rate  of  hauling  in  April 
and  May,  1943,  from  the  district  up  and  around  Bakers- 
field,  for  hauling  from  Bakersfield  to  Los  Angeles? 

A.  I  know  in  April  or  May  it  was  30  cents.  1  didn't 
haul  any. 

Q.  You  didn't  haul  any  yourself?  A.  But  it  was 
established  w^ien  they  had  the  meeting  up  there  in  Bakers- 
field.  They  told  them  they  were  getting  30  cents.  That 
was  understood  at  that  time. 

Q.     That   was   the   prevailing   rate   at   that   time? 

A,     That  was  the  early   part  of  the  season. 

Mr.  Lerner :     No  further  questions. 

Redirect  Examination 
By  Miss  Marten: 

Q.  Mr.  Schnitzer,  at  this  meeting,  which  you  say 
was  held  in  Bakersfield  at  about  that  time,  when  you  say 
they  said  that  they  were  hauling  for  30  cents,  who  do 
you  mean  said  that  they  were  hauling  for  30  cents? 

A.     The  truckers  in  general. 

Q.     Said  that  they  were  charging  30  cents? 

A.     That's  right. 

Q.  Do  you  know  what  the  ceiling  price  for  truck- 
ing 1 18]  from  Bakersfield  to  Los  Angeles  was  at  that 
time  ? 

A.     I   wouldn't  know  what  the  ceiling  was,  no. 

Q.  Was  anything  said  at  that  meeting  as  to  what  the 
ceiling"   price   was? 
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Mr.  Lerner:  I  am  going  to  object  to  that  upon  the 
ground  that  it  is  immaterial  as  to  what  discussion  took 
place  as  to  what  constituted  the  ceiling. 

Miss  Marten:  I  am  merely  asking  him  to  clarify  some 
statements  this  witness  made,  as  to  whether  that  was  the 
prevailing  rate.  I  don't  believe  it  is  clear  what  he  is 
talking  about. 

The  Court:     Proceed. 

The  Witness:     What  is  it? 

Q.  By  Miss  Marten:  Was  anything  said  at  that 
meeting  about  what  the  ceiling  price  for  trucking  from 
Bakersfield  to  Los  Angeles  was?  A.  It  was  two  or 
three  days  later  that  they  told  them  they  would  have  to 
go  back  to  the  18-cent  rate. 

Q.  Did  they  say  why  they  would  have  to  go  back 
to  the  18-cent  rate? 

A.     That  is  what  they  decided  the  ceiling  was. 

Q.     Did  you  make  any  statements  at  that  meeting? 

A.  Nothing  more  than  what  we  are  talking  about 
now. 

Q.  Did  the  truckers  assembled  there  say  that  you  had 
hauled  potatoes  in  March,  1942,  and  that  you  had  charged 
18  cents  for  the  haul?  [19] 

A.  That  was  no  secret;  everybody  hauled  potatoes 
that  year.  It  just  happed  to  be  I  hauled  about  twenty 
sacks  the  last  day  of  March. 

Q.  To  your  knowledge  everybody  in  April  and  May, 
1942,  was  charging  18  cents  a  hundred  weight  for 
potatoes?  A.     To  my  knowledge — 1942? 

Q.  That  is  correct;  I  am  referring  to  1942;  to  your 
knowledge,  as  a  trucker  in  business  there,  prior  to  the 
time  the  O.  P.  A.  regulation  came  into  effect,  was  there 
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a  fixed  rate  for  hauling  potatoes  from  Bakers  field  to  Los 
Angeles,  California? 

A.     Do  you  mean   from   year  to  year? 

Q.     Yes. 

A.     It  was  more  or  less  agreed  upon,  yes. 

Q.     Agreed  upon  by  whom?  A.     By  the  truckers. 

Q.     In  that  area?  A.     Yes. 

Q.  In  the  year  1942  did  the  truckers  all  have  such 
an  agreement?  A.     Yes. 

Q.     What  was  that?  A.     18  cents. 

Q.  In  1943  did  they  make  an  agreement?  A.  No. 
not  that  I  know  of.     I  was  not  up  there. 

Q.  When  you  say  that  in  1943  the  prevailing  rate 
for  [20]  trucking  was  30  cents,  do  you  mean  that  was 
the  rate  which  the  truckers  were  charging? 

A.  All  I  know — after  all  I  didn't  collect  it;  I  didn't 
pay  it ;  I  wasn't  there  when  anybody  paid  it.  T  don't  know 
that  they  paid  it.  All  I  know  is  what  went  on  in  the 
meeting.  That  was  what  the  truckers  were  trying  to  get, 
or  talked  to  the  O.  P.  A.  about,  was  to  get  30  cents  a 
sack.     That  is  as   far  as  my  knowledge  goes  on  it. 

Q.     You  are  still  engaged  in  the  business  of  trucking? 

A.     Yes. 

Q.     You  have  been  continuously  for  the  last  ten  years? 
A.     Yes  ma'am. 

The  Court:     Where  is  your  place  of  business? 
The  Witness:      1345  East  Seventh. 
Q.     Los  Angeles?  A.     Yes. 

Q.  By  Miss  Marten :  Do  you  have  a  place  of  business 
in  Edison,  California,  at  this  time?  A.     No. 

Q.     Did  you  in  1943?  A.     Not  in  Edison,  no. 
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Q.  Did  you  have  a  temporary  office  at  the  El  Cajon 
Hotel  in  Bakersfield? 

A.  That  was  a  little  later  than  the  time  we  are  talk- 
ing about. 

Miss  Marten:     That  is  all.  [21] 

Q.  By  the  Court:  This  rate  of  18  cents  per  hundred 
weight,  what  territory  did  that  cover  around  Bakers- 
field?  A.     Do  you  mean  in   1942? 

Q.     Yes. 

A.  That  was  Edison,  Shafter,  Wasco.  That's  about 
all. 

Q.  So  when  the  rates  were  fixed  for  the  transporta- 
tion of  potatoes  by  the  truckers  it  referred  to  the  area 
you  have  just  mentioned,  and  whatever  rate  was  fixed 
was  the  rate  that  applied  to  that  area,  is  that  right? 

A.     That's  right. 

The   Court:     Cross  examine. 

Recross  Examination 
By  Mr.  Lerner: 

Q.  As  I  understand  it,  Mr.  Schnitzer,  during  April 
and  May,  1943,  the  truckers  as  a  whole  were  all  charg- 
ing 30  cents  a  hundred  weight  for  hauling  potatoes  from 
this  general  area  down  to  Los  Angeles,  is  that  right? 

Mr.  Handy:  That  is  objected  to  upon  the  ground  that 
the  witness  testified  he  did  not  know. 

The  Court:     Let  him  answer,  if  he  can. 

A.  Just  as  I  stated,  I  didn't  collect  it;  I  didn't  pay 
it  out;  I  didn't  see  it  transacted,  except  what  went  on  at 
the  time,  and  at  that  meeting  that  was  the  talk,  30  cents. 

Q.  Is  that  the  meeting  in  which  they  stated  they 
were  charging  and  collecting  30  cents  for  freight  from   [22] 
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Bakersfield    and    the    EdivSon    district    down    to    Los    An- 
geles ?     A.     Yes. 

The  Court:  Just  a  minute.  That  is  what  they  were 
charging?  You  also  said  something  about  that  was  what 
they  wanted  to  get  from  the  O.  P.  A.  Will  you  clear 
that  up  for  us? 

A.     Are  you  talking  about  April  and  May,  1943? 

Q.     That's  right. 

A.  This  meeting  was  held  some  time  the  latter  part 
of  May,  wasn't  it? 

Miss  Marten :     In  the  early  part  of  it,  I  think. 

A.  It  seems  like  the  latter  part  of  May.  Up  to  that 
time  nothing  was  done,  and  the  truckers  tried  to  get  a  30- 
cent  rate,  and  were  denied  that.  Two  or  three  weeks  later, 
when  there  was  another  meeting  held,  they  told  them  they 
could  not  charg;e  over  18  cents.  The  way  I  took  it.  every- 
thing done  up  until  then  was  dropped,  and  from  then  on 
it  was  going  to  be  18  cents. 

Q.  By  the  Court:  Prior  to  the  time  the  O.  P.  A. 
fixed  18  cents,  is  it  correct  to  say  that  the  truckers  were 
charging  and  receiving  30  cents  per  hundred  weight,  or  is 
that  what  they  wanted? 

A.  Well,  it  could  go  either  way.  I  know  that's  what 
they  wanted,  but  whether  they  were  charging  it  or  not, 
I  don't  know  for  sure. 

The   Court:     Any   further   examination? 

Miss  Marten:     Not  by  the  plaintiflf.   [23] 

Recross    Examination 
By  Mr.  Lerner: 

O.  To  clarify  one  point:  It  is  true,  you  testified,  that 
at  that  meeting  with  the  office  of  Price  Administration,  the 
truckers   present  at  that   time  stated  that  they  had   been 
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charging  30  cents,  and  the  purpose  of  the  whole  thing  was 

to  cut  it  down  to  18-cent  ceiHng? 

A.  The  meeting  was  to  see  what  they  were  going  to 
establish  the  ceiling  at. 

The  Court:     You  haven't  answered  counsel's  question. 

A.  In  other  words,  the  O.  P.  A.  was  checking  up  on 
all  the  things  at  that  time,  so  they  called  a  meeting  of  the 
truckers,  and  they  asked  the  truckers  what  they  should 
have.  The  truckers  were  supposed  to  show  cause  why 
they  would  have  to  get  more  money,  and  so  forth.  So 
at  that  meeting,  or  the  next  meeting,  it  was  decided  from 
there  on  out  that  the  ceiling  price  would  be  18  cents. 

The  Court:  You  haven't  answered  the  first  part  of 
counsel's  question.    Mr.  Reporter,  will  you  repeat  it? 

(Question  read  by  the  reporter.) 

A.     Yes,  they  did. 

Q.  They  told  the  O.  P.  A.  that  they  had  been  charg- 
ing 30  cents? 

A.     To  my  knowledge,  that's  the  way  it  was. 

The  Court:     That  answers  counsel's  question. 

Mr.  Handy:  May  the  latter  part  of  the  answer  be  [24] 
stricken,  your  Honor;  that  which  was  not  included  in  the 
answer  as  called  for  by  your  Honor's  statement. 

The  Court:     Mr.  Reporter,  will  you  read  the  answer? 

(Answer  read  by  the  reporter.) 

The  Court:     It  may  stand.     Proceed. 

Mr.  Lerner:  I  notice  the  previous  witness,  represent- 
ing the  Edison  Trucking  Company,  is  still  here.  By  rea- 
son of  the  testimony  of  this  witness  may  I  ask  that  he 
remain?     I  would  like  to  have  him  here  for  rebuttal. 

Miss  Marten:  Your  Honor,  we  will  be  glad  to  have 
him  called  in  rebuttal  now,  so  that  he  can  be  free  to  go 
back  to  Bakersfield. 

Mr.  Lerner:     That  is  perfectly  satisfactory. 
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RUBEN  KUNDERT, 

recalled  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  duly  sworn,  resumed  the  stand 
and  testified  out  of  order,  in  rebuttal,  as  follows: 

Direct  Examination 
By  Mr.  Lerner: 

Q.  Mr.  Kundert,  during  the  period  of  March  and 
April  of  1943  do  you  know  what  the  general  rate  for  haul- 
ing potatoes  was  per  hundred  weight  from  the  district  of 
Edison   and    Bakersfield    to   Los   Angeles? 

A.     1943?     That's  when  the  dispute  came  up? 

Q.  That  is  when  you  were  hauling  potatoes  for  Mar- 
vin Berry.    [25] 

A.     The  O.   P.  A.  came  in  and  said  the  rate — 

Mr.  Lerner:  I  move  that  the  last  portion  be  stricken 
as  not  responsive. 

The  Court:  He  hasn't  said  anything  yet.  Read  the 
question. 

(Question  read  by  the  reporter.) 

A.  First  we  charged  30  cents,  and  when  the  O.  P.  A. 
came  in  and  said  there  was  supposed  to  be  a  ceiling  of 
18  we  went  back  and  charged  18  cents,  just  like  thc^• 
told  us. 

Q.  By  the  Court:  What  period  was  that  30-cents 
charged  ? 

A.  It  was  right  away.  When  we  started,  it  must 
have  been  in  April.     Yes,  in  April. 

Q.  Did  the  truckers  up  there  fix  prices  each  spring, 
about  April,   is  that  correct?  A.     Yes. 

Q.     They  had  a  meeting  in  April  of  each  year? 

A.     Yes. 

Q.  In  April,  1943,  the  truckers  met  and  fixed  a  price 
of  30  cents  or  charge  of  that,  did  they?  A.     Yes. 
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Q.     Until  when? 

A.  It  was  around  the  first  part  of  May,  when  the 
O.  P.  A.  had  the  meeting. 

Q.  Did  you  hear  the  former  witness'  testimony  with 
reference  to  the  area  to  which  the  rate  applied?  Would 
your    [26]    answer  be  the  same? 

A.  What  area  do  you  mean?  Well,  Edison  and  Shaf- 
ter  and  Wasco,  that  gets  them  all. 

Q.     Some  other  town  was  mentioned, 

A.     Arvin. 

Q.  Yes.  So  those  rates  we  are  discussing  here  would 
apply  to  all  that  area,  is  that  right?  A.     Yes. 

The  Court:  Hereafter  we  will  refer  to  it  as  the 
Bakersfield  area,  if  that  is  satisfactory  to  the  government 
and  the  defense.     Any   further  questions? 

Mr.  Lerner :  I  don't  think  of  any  further  questions, 
but  I  think  counsel  can  probably  stipulate  when,  ap- 
proximately, that  meeting  took  place. 

The  Court:  This  would  be  a  good  time  to  do  that. 
Do  you  know  when  it  was? 

Mr.  Smith:  Just  from  information  given  to  me  by 
members  of  the  Office  of  Price  Administration  I  be- 
lieve it  took  place  May  4th  or  6th,  1943. 

The    Court:     Is   that   your   understanding? 

Mr.  Lerner :  No,  my  understanding  is  that  the  drop 
in  rates  took  place  about  the  25th  of  May.  At  that  time 
the  truckers  all  reduced  their  rate. 

The  Court:     Then  you  cannot  stipulate. 

Miss  Marten:  We  talked  of  two  times;  we  talked  at 
one  time  as  to  what  the  ceiling  price  was,  and  at  another 
time  1 27  J  as  to  what  the  truckers  were  charging.    All  this 
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conversation  relates  to  the  fact  that  they  were  charging 
30  cents,  and  at  a  later  time  dropped  it,  but  it  has  no 
relation  to  what  the  ceiling  was. 

The  Court:     We  understand  that. 

Mr.  Lerner :     Yes,  we  so  understand. 

The   Court:     Any    further   questions   of   this   witness? 

Mr.  Lerner:     No. 

DAVE  SMITH, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:     State  your  name,  please. 

A.     Dave  Smith. 

Direct  Examination 
By  Miss  Marten: 

Q.  Were  you  employed  by  the  Office  of  Price  Ad- 
ministration during  the  year  1943?  A.     Yes,  I  was. 

Q.  During  the  period  of  April,  May,  June  and  July, 
1943,   what   was  your   capacity? 

A.  I  was  an  investigator  employed  by  the  Los  An- 
geles District  office. 

Q.     What  were  your  duties  in  that  capacity? 

A.  I  was  assigned  to  the  fresh  fruit  and  vegetable 
unit,  and  my  duties  included  making  surveys  pertaining 
to  [28]  matters  of  price  control  on  fresh  fruits  and 
vegetables. 

Q.  Are  you  still  employed  by  the  Office  of  Price  Ad- 
ministration? A.     Yes,  I  am. 

Q.     What  is  your  present  capacity? 

A.     Enforcement  attorney. 
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Q.  Directing  yonr  attention  now  to  around  June  and 
July  of  1943,  did  you  have  occasion  to  make  an  investiga- 
tion of  the  records  of  the  Victory  Produce  Company, 
1124  South  San  JuHan  Street,  Los  Angeles,  California? 

A.     Yes,  I  did. 

Q.  Were  you  assisted  by  anyone  in  that  investiga- 
tion? 

A.  Yes,  I  was,  by  Mr.  Jack  Keenan  of  the  San  Fran- 
cisco office.  Accounting  Division. 

Q.     With  what  part  of  the  O.  P.  A.  was  he  associated? 

A.     Accounting  Division,  San  Francisco  office. 

Q.  What  occasioned  your  investigation  of  the  Victor 
Produce  Company  at  that  time? 

Mr.  Lerner:  I  object  to  the  question  upon  the  ground 
that  it  is  immaterial. 

The  Court:     Overruled. 

A.  I  was  assigned,  in  the  course  of  my  duties  as  in- 
vestigator, to  make  a  survey  to  check  the  extent  of  com- 
pliance with  the  potato  regulation  in  connection  with  the 
sale  and  purchase  of  potatoes  by  the  Victory  Produce 
Company.  The  attorneys  making  the  assignment  to  me 
were  Mr.  Eugene  [29]  Breitenbach  and  Miss  Arline 
Marten. 

Q.  Do  you  recall  the  exact  date  when  you  first  visited 
the  Victory  Produce  Company  for  the  purpose  of  making 
this  investigation? 

A.     No,  I  am  sorry;  I  don't  recall  the  exact  date. 

Q.     Was  it  June  or  July?  A.     It  was  in  July. 

Q.  Did  Mr.  Keenan  accompany  you  when  you  first 
went  there  to  make  the  investigation? 

A.     Yes,  he  did. 

Q.  To  whom  did  you  speak  when  you  arrived  at  the 
Victory  Produce  Company?     A.     The  person  I  am  cer- 
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tain  I  spoke  to  was  Miss  Brooks,  identified  as  office  man- 
ager. 

Q.     Was  anyone  else  i)resent  at  that  time? 

A.     Mr.  Keenan. 

Q.     What  was  said? 

A.  I  had  met  Miss  Brooks  before.  I  had  also  met 
Mr.   Sherman  and  Mr.  Jung. 

Q.  Were  they  present  at  the  conversation  I  am  ask- 
ing you  to  relate? 

A.  I  don't  believe  they  were  when  we  went  upstairs  to 
speak  to  Miss  Brooks.  They  told  us  to  see  her  about  any 
matters  pertaining  to  office  records.  Mr.  Keenan  and 
myself  went  up  there  and  spoke  to  her. 

Q.  Who  told  you  to  see  Miss  Brooks,  do  you  re- 
call? [30] 

A.     I  believe  it  was  Mr.  Sherman. 

Q.  At  the  time  you  saw  Miss  Brooks,  and  Mr. 
Keenan  was  present,  what  was  said? 

A.  Mr.  Keenan  was  introduced  by  me  to  Miss  Brooks, 
as  being  associated  with  me  in  a  matter  pertaining  to  a 
prospective  survey  of  their  records  of  potato  sales.  I 
told  her  we  were  interested  in  making  an  audit  of  their 
purchases  and  sales  of  potatoes. 

Q.  Do  you  know  what  Miss  Brooks'  capacity  was  with 
the  Victory  Produce  Company? 

A.  She  identified  herself  to  me  as  office  manager;  not 
on  that  ocasion,  but  she  formerly  had  done  so. 

Q.  What  else  was  said  after  you  told  her  you  were 
checking  records? 

A.  She  asked  me  which  records  we  were  interested  in 
looking  at,  and  1  told  her  they  would  include  the  lot  sheets, 
lot  records,  sales  invoices,  purchase  invoices,  and  possibly 
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other  records  which  we  might  require,  the  necessity  of 
which  would  be  better  known  to  us  during  the  course  of 
our  survey. 

Q.     Did  you  inspect  those  various  records? 

A.     Yes,  we  did;  the  two  of  us  did. 

Q.  Did  you  inspect  those  lot  records  that  you  speak 
of?  A.     Yes. 

Miss  Marten:  Counsel,  do  you  have  in  court  here 
this   [31]   morning  the  lot  cards? 

Mr.  Lerner:     Yes.  I  have  these  two  volumes  here. 

Q.  By  Miss  Marten:  I  want  to  show  you  this  book 
of  lot  records,  and  ask  you  if  you  recognize  this  as  the 
record  that  you  inspected  during  the  course  of  your  in- 
vestigation ? 

Mr.  Lerner :  Just  state  if  that  this  book  contains  the 
April  records,  and  the  other  one  contains  the  May  rec- 
ords. Is  this  the  form  in  which  the  records  were  given 
to  you  at  that  time? 

A.  I  have  been  looking  through  this  to  see  if  I  can  find 
some  potato  sales,  that  is,  potato  records.  T  haven't  come 
across  any  that  look  familiar  to  me. 

Q.  By  Miss  Marten:  Were  the  records  in  a  bound 
book  when  you  examined  them? 

A.  Yes;  they  were  in  a  book  similar  to  this.  I  don't 
know  whether  this  book  includes  potato  records. 

Mr.  Lerner :  I  will  say  for  the  purpose  of  the  record 
that  the  bound  ledger  which  is  being  looked  ai;  by  the 
witness  includes  all  of  the  records  of  sales  of  potatoes 
by  the  X'ictory  Produce  Company  during  the  period  in 
question,  and  automatically  includes  potatoes  purchased 
and  sold. 

A.     Here  is  one  I  see  here,  Mr.  Lerner. 
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Q.  By  Miss  Marten :  Do  you  recall  what  informa- 
tion the  lot  record  contained  in  regard  to  potatoes? 

Mr.  Lerner:  If  your  Honor  please,  the  record 
speaks  [32]  for  itself. 

A.     It  is  all  before  me. 

Q.  By  Mr.  Marten :  What  information  do  the  rec- 
ords contain? 

A.  It  has  the  name  thereon;  M.  Sherman  &  Sons, 
Inc.  and  shows  lot  number,  contents  of  lot,  expenses,  in- 
cluding freight,  and  it  has  a  sales  record  indicating  the 
quantity,  the  unit  price,  and  individual  or  individuals  or 
persons  to  whom  sold.  It  has  other  information  on  there 
such  as,  for  example,  profit,  but  that  was  no  part  of  our 
survey.  We  weren't  interested  in  that.  We  made  no 
note  pertaining  to  that. 

Q.  Does  it  contain  the  date  when  the  particular  lot 
referred  to  was  purchased? 

A.  It  has  the  date  of  arrival,  which  my  understand- 
ing was,  it  was  a  matter  of  hours  for  the  haul  from 
Bakersfield  to  Los  Angeles. 

Q.  Does  it  contain  the  date  when  the  potatoes  were 
sold  out  of  that  lot? 

A.     Yes,  it  has  the  date  sold. 

Q.  Does  it  contain  the  price  at  which  the  potatoes 
were  sold?  A.     Yes. 

Q.  Does  it  indicate  the  grade  of  potatoes  that  were 
being  sold? 

A.  The  description,  content,  it  has  the  designation  [^i] 
of  the  grade. 

Q.  Is  there  a  price  per  hundred  weight,  or  what  unit 
is  the  price,  the  sales  price? 

A.  At  the  time  we  made  out  audit  we  were  told  that 
that  all  speaks  of  unit. 
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Mr.  Lerner :  We  object  to  what  they  were  told  upon 
the  ground  it  is  hearsay.  The  record  speaks  for  itself, 
for  what  it  is  supposed  to  be.  If  he  doesn't  have  the 
record,  we  have  the  invoices  of  original  sales.  What 
somebody  told  him  is  immaterial,  and  definitely  hearsay. 

The  Court :  Do  you  mean  a  statement  by  the  defend- 
ant to  this  witness  is  hearsay? 

Mr.  Lerner :     He  doesn't  say  who  told  him. 

The  Court :  Yes,  Miss  Brooks  was  in  charge.  He  was 
told  by  Mr.  Sherman  to  get  his  information  from  Miss 
Brooks;  she  was  the  general  manager. 

Mr.  Lerner:  Do  I  understand  he  was  told  by  Miss 
Brooks  this  information  he  is  now  giving  the  Court,  or 
he  was  told  by  somebody  else  as  to  what  that  constituted? 

The  Court:  That  is  a  good  question.  Answer  coun- 
sel's question. 

A.  Mr.  Lerner,  the  discussion  of  the  records  was  had 
with  Miss  Brooks — the  discussion  pertaining  to  the 
records. 

The  Court:     That  is  what  I  understand. 

Mr.  Lerner:  Those  statements  made  were  statements 
made  [34]  by  Miss  Brooks,  an  employee  of  the  Victory 
Produce  Company? 

The  Court:    That  is  what  I  understood. 

Mr.  Lerner:     I  have  no  objection  then. 

A.  For  example,  we  would  understand  it  as  such  also, 
because  it  was  my  duty — I  was  familiar  with  that  particu- 
lar type  of  record.  It  says:  "U.  S.  No.  1,  100  pounds." 
The  potatoes  were  packed  in  two  types  of  sacks.  The 
pack  customarily  is  100  pounds,  unless  there  is  a  smaller 
breakdown. 
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Q.     Are  they  sometimes  packed  in  50-pound  sacks? 

A.  Yes.  This  U.  S.  designation,  No.  1,  indicates  No. 
1  grade,  packed  in  100- pound  sacks. 

Q.     Is  the  unit  price  stated  in  units  of  100  pounds? 

A.  They  were  sold  by  sack,  which  would  be  sales  of 
100-pound  sacks. 

Q.  In  addition  to  these  lot  records  you  inspected  pur- 
chase invoices,  you  say?  A.     Yes,  Miss  Marten. 

Q.  For  the  purpose  of  the  record,  these  pink  invoices 
which  1  now  show  you,  are  they  purchase  records  of  the 
Victory  Produce  Company  for  potatoes,  during  April  and 
May,  1942? 

Mr.  Lerner:  I  am  going  to  object  to  all  of  the  testi- 
mony that  has  been  introduced  by  Mr.  Smith  so  far,  the 
objection  being  raised  on  behalf  of  Marty  Sherman,  Jim 
Jung,  individually,  and  doing  business  as  Victory  Pro- 
duce [35]  Company. 

The  Court:  Let  the  record  so  show.  Objection  over- 
ruled.    Exception  allowed  defendants. 

O.  By  Miss  Marten :  T  show  you  these  pink  purchase 
invoices,  Mr.  Smith,  and  ask  you  if  you  recognize  those 
as  purchase  invoices  which  you  inspected  at  the  time  of 
your  investigation. 

A.  They  look  like  the  invoices  we  checked  over.  I 
believe  that  we  also  checked  some  green  ones. 

Mr.  Lerner:  If  your  Honor  please,  I  am  going  to 
move  that  the  answer  be  stricken  as  not  responsive.  The 
([uestion  was  whether  or  not  these  were  the  ones  he  had 
checked,  not  "we".     The  answer  was  "we". 

The  Court :     All  right.     Did  you  check  these  ? 

A.     Yes,  I  did,  your  Honor. 
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Q.  By  Miss  Marten :  Will  you  see  if  you  can  identify 
any  of  these  as  the  record  which  you  were  called  to  in- 
spect at  that  time,  the  purchase  record  covering  potatoes? 

A.  As  I  say,  I  think  we  also  saw  some  green  ones.  On 
these  green  ones  was  stamped  a  lot  number,  if  I  recall 
correctly.  I  think  we  saw  these  also,  and  some  green  ones 
which  were  possibly  duplicates  of  these.  I  think  we  used 
these.  There  was  a  cross  reference;  for  example,  a  lot 
number,  a  purchase  ticket  from  Marvin  Berry,  and  we 
would  cross  check  the  lot  book  to  reconcile  the  figures  and 
facts  on  both  of  these  records.   [36] 

Q.  Did  you  find  that  these  purchase  invoices  cross 
checked  with  the  lot  cards  contained  the  same  informa- 
tion as  was  put  on  the  lot  cards? 

Mr.  Lerner:  If  your  Honor  please,  I  object  to  that 
upon  the  ground  that  it  calls  for  the  conclusion  of  the 
witness,   and  without   proper   foundation. 

Miss  Marten:  I  will  withdraw  the  question,  your 
Honor. 

Q.  By  Miss  Marten:  You  say  you  cross  checked  the 
lot  cards  and  purchase  invoices.  What  did  you  cross 
check  ? 

A.  Well,  for  example,  I  have  before  me  Lot  No.  375. 
We  looked  for  the  purchase  ticket,  which  had  the  stamp 
on  there,  which  Miss  Brooks  informed  us  also  indicated  a 
lot.  We  looked  for  the  ticket  bearing  lot  No.  375,  which 
we  checked  to  see  whether  or  not  the  facts  stated  on  the 
purchase  invoice  were  the  same  as  transposed  on  the  lot 
sheet. 

Q.     What  did  you  find  the  fact  to  be? 

A.  Tn  a  great  majority  of  cases  they  were  the  same. 
However,  there  were  a  few  discrepancies. 


Chester  Bowles,  .Iduiinistvator,  etc.  41 

(Testimony  of  Dave  Smith) 

Q.  Did  you  ever  have  occasion  to  look  at  the  sales 
invoices  of  the  Victory  Produce  Company  during  your 
investigation?  A.     Yes,  we  did. 

Miss  Marten:  For  the  purpose  of  the  record,  can  we 
stipulate  that  these  six  bound  volumes  here  constitute  the 
sales  invoices  of  the  Victory  Produce  Company,  covering 
the  sales  of  potatoes  during  April  and  May,  1943?  [37] 

Mr.  Lerner :  I  will  stipulate  that  they  include  all  of 
the  charge  sales  for  the  period  in  question,  and  auto- 
matically includes  the  sales  of  the  Victory  Produce  Com- 
pany. There  were  certain  cash  sales  made,  but  we  were 
unable  to  locate  the  record  of  cash  sales.  However.  T  will 
state  this,  that  the  cash  sales  are  comparatively  minor  and 
insignificant  with  respect  to  the  amount  of  charge  busi- 
ness done.  However,  the  stipulation  I  am  entering  into 
is  not  on  behalf  of  the  Victory  Produce  Company;  I  am 
entering  into  this  stipulation  on  behalf  of  the  individuals. 
We  recognize  these  records  are  records  of  the  Victory 
Produce  Company. 

Q.  By  Miss  Marten:  I  show  you  one  of  these  six 
volumes,  which  is  identified  as  sales  record,  and  ask  you 
if  you  recall  making  an  investigation  as  to  any  of  these 
sales  records  with  regard  to  potatoes. 

A.  Yes,  these  are  records,  these  yellow  tickets,  re- 
calling to  my  memory  that  part  of  the  audit  we  made 
were  these  sales  tickets. 

Q.  What  investigation  did  you  make  of  the  sales 
tickets  ? 

A.  Specifically  I  checked,  spot  checked  such  sales 
tickets  to  ascertain  whether  or  not  the  information  placed 
on  the  lot  sheets  was  the  same  as  would  have  been  on  the 
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sales  invoices.  We  did  not  go  through  every  sales  invoice; 
just  made  a  spot  check. 

Q.  What  did  you  find  on  that  spot  check  regard- 
ing [38]  the  indication  on  the  lot  card  of  the  sales  that 
were  made,  compared  to  the  sales  invoices? 

Mr.  Lerner :  I  object  to  the  question  on  the  ground 
that  the  proper  foundation  has  not  been  laid.  He  stated 
"we  checked";  now  she  wants  to  get  an  answer  as  to  what 
he  found. 

Q.  By  Miss  Marten:  Did  you  yourself  make  the 
check  ? 

A.  I  checked,  but  Mr.  Jack  Keenan  also  checked  with 
me.     That's  why  I  used  "we". 

Q.     How  did  Mr.  Keenan  check  with  you? 

Mr.  Lerner :  I  object  to  the  question  on  the  ground 
that  it  is  hearsay. 

The  Court:  No,  that  would  be  a  statement  of  what  he 
did :  just  how  they  handled  the  physical  transaction.  Pro- 
ceed. 

Q.  By  Miss  Marten:  Just  what  did  you  and  Mr. 
Keenan  do? 

A.  Again  illustrating,  assuming  we  had  lot  375  before 
us,  and  we  had  a  record  of  sales,  possibly  we  would  find 
lot  375,  that  jiarticular  lot  indicated  on  the  sales  invoices 
Also  we  tried  to  find  the  same  sales  tickets  with  the  lot 
number  on.  and  checked  from  them  whether  the  price  on 
the  sales  invoices  was  the  same  as  transposed  on  the  lot 
sheets. 

Q.  What  part  did  you  check,  and  what  did  Mr.  Kee- 
nan do?  [39] 

A.  We  both  worked  together.  We  had  lot  sheet  375 
before  us.  we  will  say,  and  we  checked  to  see  if  we  could 
find  any  purchases  on  the  sales  records.     He  would  pick 
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up  the  book,  or  1  might  i)ick  up  the  book,  and  we  might 
check;  or  1  might  kiok  at  it  and  compare  it,  and  see 
what  it  showed. 

Q.  Were  there  any  other  records  you  had  occasion  to 
inspect  during  the  course  of  this  investigation? 

A.  T  think,  as  1  say.  J  saw  some  green  invoices.  Pos- 
sibly my  recollection  is  wrong,  because  I  did  not  see  any 
this  morning. 

Q.  Did  you  have  occasion  to  look  at  the  records  of  the 
company  invoices  for  the  haul  of  potatoes? 

A.  Well,  T  know  we  looked  at  some  invoices  Avhich 
were  there,  and  had  the  designation  "Edison  Trucking 
Company"  on  them. 

Miss  Marten :  Can  you  stipulate  for  the  record,  Mr. 
Lerner,  that  this  folder,  yellow  or  orange  invoices,  con- 
tain— what  does  it  contain? 

Mr.  Lerner:  On  behalf  of  my  defendants  I  will  stipu- 
late that  this  folder  contains  freight  charges  by  Edison 
Trucking  Company  to  Victory  Produce  Company,  but 
those  were  invoices  chargeable  to  Marvin  Berry. 

Miss   Marten :     Do  you  stipulate  that  for  the  record  ? 

Mr.  Lerner:  Yes:  that's  for  the  purpose  of  the  rec- 
ord. The  testimony  was  that  the  hauling  was  done  for 
the  Victory  Produce  Company.    [40] 

Miss  Marten:  Are  you  stipulating  that  these  are  the 
trucking  invoices  which  were  paid  by  Marvin  Berry,  or 
by  Victory  Produce  Company? 

Mr.  Lerner :  1  think  maybe  we  ought  to  enter  into  the 
stipulation  this  way:  1  offer  this  stipulation:  I  think  it 
is  generall)'  recognized  that  the  sales  were  made  on  a 
delivered  basis:  that  the  freight  was  being  purportedly 
paid  for  by  Mr.  Berry,  but  as  a  matter  of  bookkeeping 
convenience,  at  the  request  of  Mr.   Berry  we  would  pay 


44  Jim  Jung  and  hi  arty  Sherman  vs. 

(Testimony  of  Dave  Smith) 

the  freight  directly  to  the  Edison  Trucking  Company,  and 
deduct  the  same  from  the  price  billed  to  us  by  Marvin 
Berry  or  other  potato  companies  from  whom  we  pur- 
chased. I  say  "we" ;  I  mean  from  whom  the  Victory 
Produce  Company  purchased. 

Miss  Marten :     We  don't  stipulate  to  that,  your  Honor. 

The  Court:  Didn't  you  make  a  summary  or  statement 
from  all  of  these  records  with  reference  to  the  issues  in 
this  case,  as  to  the  purchase  of  potatoes  and  the  grade  and 
price  and  trucking  charge,  as  shown  by  these  bills? 
Didn't  you  make  a  summary  of  that  from  the  books? 

A.     Yes,  we  did,  your  Honor. 

The  Court:     Have  you  seen  it? 

Mr.  Lerner:  Yes,  I  have  seen  the  summary,  your 
Honor,  but  the  question  arises  in  my  mind  whether  or 
not  it  is  proper  to  introduce  a  summary  of  this  nature. 
The  cases  clearly  hold,  in  order  to  permit  the  introduc- 
tion of  a  summarization  from  the  books,  that  proper 
foundation  must  be  [41]  laid  to  show  that  the  summary 
was  properly  arrived  at;  also,  opposing  counsel  must  have 
an  opportunity  to  cross  examine  in  order  to  establish  its 
accuracy. 

The  Court:  I  was  not  thinking  of  a  whole  lot  of  legal 
technical  objections  at  all.  These  are  very  simple  matters, 
and  the  thing  we  are  trying  to  get  away  from  in  this 
court  is  a  lot  of  technical,  time-wasting  procedure.  Here 
are  records.  This  witness  could  spend  two  weeks  in  say- 
ing that  on  line  1  he  finds  a  truck  of  potatoes  of  500  sacks. 
at  a  price  of  so  and  so.     That  is  absolute  nonsense. 

Mr.  Lerner :     I  agree  with  your  Honor. 

The  Court:  We  are  all  familiar  with  the  rule  in  re- 
gard to  a  summarization,  that  the  witness  must  qualify 
to  show  how  they  were  made.     There  is  no  reason  whv 
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counsel  can't  sit  down  and  go  over  this,  and  satisfy  them- 
selves that  they  are  records,  the  prices,  the  dates,  the 
amount  paid,  and  intrcxluce  them  as  an  exhibit.  If  coun- 
sel desires  to  take  up  the  time  of  the  court,  and  take  up 
every  item  to  establish  them,  I  will  proceed  on  that 
theory. 

Mr.  Lerner:  If  your  Honor  please,  counsel  has  na 
purpose  in  mind  of  doing  anything  of  that  nature.  The 
testimony  so  far  has  been  merely  to  show  the  procedure 
which  he  followed  in  order  to  arrive  at  a  summary.  It 
is  my  stipulation  that  his  findings  were  probably  correct, 
providing  the  procedure  he  used  was  also  correct.  The 
only  objection  I  have  to  the  summarization  that  has  been 
made  by  counsel  for  |42]  the  plaintiff  is,  in  addition  to 
showing  what  the  costs  and  sales  were,  they  attempt  to 
show  the  purported  i)rice  ceiling  or  purported  violation, 
by  sales  in  excess  of  the  ceiling.  Those  are  only  con- 
clusions of  law. 

The  Court :  You  are  absolutely  right,  counsel.  In 
other  words,  you  are  not  stipulating  to  the  fact  that  they 
are  not  proper  ceiling  prices.  I  would  not  ask  you  to  do 
that.  All  I  ask  you  is  not  to  take  up  the  time  of  this 
court  or  the  other  lawyers  in  cases  that  should  be  tried. 
When  it  comes  to  a  matter  of  bookkeeping,  one  thing 
that  annoys  the  Court  is  to  have  to  sit  around  the  whole 
day,  and  have  counsel  get  up  at  the  end  of  the  day  and 
say,  "We  stipulate  to  all  of  that." 

Mr.  Lerner :  I  have  no  intention  whatsoever  of  put- 
ting the  Court  under  that  burden.  The  only  thing  that 
I  am  interested  in,  and  for  the  purpose  of  the  record,  for 
my  own  information,  is  to  see  if  there  is  any  basis  for 
cross  examination,  and  the  basis  for  cross  examination  is 
the  procedure  which  he  followed  in  arriving  at  the  figures 
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shown  by  plaintiff  in  the  exhibits  that  were  used  in  the 
pre-trial  matter. 

The  Court:  Counsel,  will  you  hand  that  exhibit  to 
counsel,  and  let  him  take  the  witness  on  voir  dire,  and 
see  if  he  is  satisfied  wath  the  method  by  which  that  was 
compiled  ? 

Mr.  Lerner:     I  believe  I  have  a  copy  of  it.  [43] 

Voir   Dire   Examination 
By  Mr.  Lerner: 

Q.  Mr.  Smith,  I  show  you  Plaintiff's  Exhibit  No.  2 
for  identification,     ^'ou  have  seen  this  before,  have  you? 

A.     Yes,  sir. 

Mr.  Lerner:  For  the  purpose  of  the  record,  this  is 
headed,  "Victory  Produce  Company,  Los  Angeles,  Cal. 
Overcharges  based  on  21  per  cent  mark-up,  April,  1943," 
and  starts  with  page  1  and  continues  consecutively  to  page 
17,  and  still  in  the  same  exhibit,  commences  again  on 
what  is  shown  on  here  as  Schedule  2,  page  1,  Victory 
Produce  Company,  Los  Angeles,  Cal.,  overcharges  based 
on  9-1/2  per  cent  mark-up,  April,  1943;  and  continues 
as  such,  under  Schedule  2,  separately  numbered  pages 
from  1  to  6;  and  then  continues  with  the  further  designa- 
tion, within  the  same  exhibit  for  identification,  as  Schedule 
3,  page  1,  and  is  headed.  Victory  Produce  Company,  Los 
Angeles,  Cal.,  overcharges  based  on  21  per  cent  mark-up. 
May,  1943,  and  continues,  numbered  consecutively,  to 
page  5 ;  and  then  we  have  as  the  last  page  of  this  exhibit. 
Schedule  4,  headed.  Victory  Produce  Company,  Los  An- 
geles, Cal.,  overcharges  based  on  9-1/2  per  cent  mark-up, 
May,  1943.  There  is  only  one  page  of  that.  You  are 
familiar  with  this  entire  exhibit.^ 

A.     Yes,  I  have  seen  it,  Mr.  Lerner. 
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Q.  Was  that  prepared  from  the  record  that  you 
had   1 44 J   compiled?  A.     Yes. 

Q.  Would  you  say  that  you  had  compiled  that,  or  they 
were  compiled  by  you  and  Mr.  Keenan? 

A.  Compiled  by  Mr.  Keenan  and  myself;  not  by  me 
alone. 

Q.  Do  you  know  what  proportion  of  this  work  was 
done  by  you,  and  what  proportion  was  done  by  Mr. 
Keenan  ? 

A.     Do  you  mean  what  proportion  of  the  entire  audit? 

Q.     Of  the  compilation. 

A.     No.     What  compilation  do  you  mean? 

Q.  In  order  to  establish  these  schedules  which  you 
prepared  on  behalf  and  for  the  United  States  Govern- 
ment, Office  of  Price  Administration,  you  made  an  audit 
of  the  Victory  Produce  Company,  is  that  correct? 

A.     Right. 

Q.  Along  with  you  was  a  Mr.  Keenan,  also  employed 
by  the  Office  of  Price  Administration?  A.     Right. 

Q.     You   worked   together?  A.     Right. 

O.     Throughout  the  entire  audit?  A.     No. 

Q.     Did  not  Mr.  Keenan  work  wuth  you? 

A.  We  were  there  for  several  days ;  then  I  was  as- 
signed to  another  matter  for  some  time;  then  I  came  back, 
and  we  finished  it.  So  there  were  possibly  a  couple  of 
days  taking  [45]  facts  and  figures  alone,  but  when  I 
came  back  I  checked  them. 

Q.  In  the  course  of  your  checking,  you  attempted  to 
check  from  the  original  invoice  to  this  record,  which  is  a 
secondary  record ;  that  was  your  first  posting  from  the 
original  record? 

A.     I   beliexe   that    is   the   system   Victory   used. 
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Q.     Is  that  how  you  audited  it? 

A.  We  cross  checked  from  the  sales  invoices  to  this, 
but  this  is  the  primary  record  we  resorted  to. 

Q.  Referring  to  the  lot  record;  in  other  words,  you 
went  first  to  the  lot  record,  and  from  the  lot  record  you 
went  back  to  the  invoice  record  ?  A.     Yes. 

Q.  You  went  back  from  the  invoice  record  to  the  pur- 
chase record,  and  from  the  lot  record  to  the  purchase 
record  ? 

A.  Yes,  we  looked  also  at  the  sales  summary  sheet 
or  record.  I  recall  at  the  time  we  wanted  to  verify  an- 
other fact,  that  is,  the  total  sales  indicated  in  here,  as  to 
whether  or  not  they  were  reflected  as  the  total  sales  else- 
where. We  asked  Miss  Brooks  at  that  time  if  there 
were  any  records  in  which  this  same  account  possibly 
could  have  been  posted,  or  account  for  this  particular  line. 
She  gave  us  what  she  called  a  sales  summary. 

Q.  The  sales  summary  was  the  purported  summariza- 
tion of  the  total  sales  for  each  respective  lot  of  potatoes 
taken  [46]  from  the  total  arrived  at  from  the  lot  record, 
is  that  correct?  A.     That  is  my  recollection. 

Q.  So  far  as  you  know  was  there  any  method  by 
which  you  checked  the  total  sales  in  the  lot  record  with 
the  sales  shown  on  the  general  ledger,  the  actual  sales  of 
the  company? 

A.  I  don't  believe  we  checked  the  general  ledger,  Mr. 
Lerner. 

Q.  In  other  words,  you  would  not  know  whether  or 
not  the  total  sales  as  reflected  in  the  sales  summarization 
as  the  actual  sales,  are  shown  on  the  general  record? 

A.  There  might  have  been  a  record  which  we  did  not 
see,  which  might  have  had  the  figure;  I  don't  know.     But 
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the  records  we  did  check,  though,  we  found  they  were  the 
same, 

Q.  In  the  course  of  your  auditing  did  you  make  any 
marks  or  designation  upon  the  records  which  you  checked? 

A.     1  don't  behevc  we  marked  them  at  all. 

Q.     You  made  no  markings? 

A.  When  I  was  an  investigator  I  never  made  any 
marks  on  the  records   I  checked. 

Q.  Is  that  in  accordance  with  instructions  of  your 
superior?  A,     I  don't  think  it  was. 

Q.  You  had  no  instructions  as  to  the  procedure  to  fol- 
low in  your  audit;  that  was  in  your  discretion? 

A.  Before  I  was  ever  engaged  they  ascertained 
whether  \47\  or  not  I  was  competent  to  do  that.  They 
never  told  me  whether  I  should  or  should  not  mark  the 
records. 

Q.     What  has  been  your  experience  in  making  audits? 

A.  While  in  college  I  took  accounting.  When  in 
school,  in  order  to  help  pay  my  tuition  I  did  some  ac- 
counting outside.  When  T  went  to  work  for  the  O.  P.  A. 
I  also  did  auditing  in  the  course  of  my  duties  as  in- 
vestigator. 

Q.  For  the  purpose  of  determining  your  experience, 
what  year  was  the  first  time  you  commenced  doing  any 
accounting  work? 

A.  Let's  see  when  I  started  college.  I  would  sav 
1936. 

Q.     Is  that  when  you  started  college? 
A.     No,    1935,   but   I   did   not   take   accounting   in   my 
first  year. 

Q.     In   1936  you  took  a  course  in  accounting? 
A.     As  I  recall.  I  started  in  1936. 
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Q.     What  school  was  that? 

A.  I  first  attended  the  Los  Angeles  City  College;  then 
I  went  to  the  University  of  California  at  Los  Angeles; 
then  I  took  law  at  Loyola. 

Q.     At  what  school  did  you  take  accounting? 

A.  I  took  accounting  at  the  Los  Angeles  City  Col- 
lege; also  some  accounting  at  U.  C.  L.  A. 

Q.     How  many  years  did  you  study  accounting? 

A.     As  I  recall,  two  years.   [48] 

Q.  In  other  words,  you  studied  in  1936  and  1937;  is 
that  correct? 

A.     That  would  be  approximately  true. 

Q.  What  year  was  it  that  you  first  applied  whatever 
knowledge  you  acquired  to  accounting? 

A.  As  soon  as  I  learned  enough  about  it  I  tried  to  as- 
sist my  father  in  his  business. 

Q.     What  year  was  that? 

A.  I  would  say  about  1936,  after  I  had  learned  the 
elements  of  accounting. 

Q.     Bookkeeping? 

A.     No,   I  took  accounting,  not  bookkeeping. 

Q.  You  had  had  a  course  in  bookkeeping  prior  to 
that  time?  A.     No. 

Q.     You   started   out   immediately   with   accounting? 

A.     That's  right. 

Q.     What  was  your  first  experience  in  auditing? 

A.  As  I  recall,  they  were  records  which  I  was  keep- 
ing in  order  to  assist  in  meeting  my  expenses.  The  work 
was  done  in  connection  with  an  audit  of  the  Unemploy- 
ment Commission  of  the  State.  They  desired  me  to  make 
an  audit  concerning  records,  concerning  certain  stocks 
they  desired.  1  believe  that  was  the  first  time  I  made 
an  audit  record. 
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Q.     What  year  was  that? 

A.     1  can  only  approximate.   [49] 

Q.     What  is  your  best  recollection? 

A.  That  was  possibly  about  1937.  However,  I  haven't 
been  an  auditor.     That's  not  my  profession. 

Q,     You  haven't  been  an  auditor? 

A.  No.  The  work  I  have  done  in  auditing  has  been 
only  incidental.  First  of  all  my  pursuits  was  the  study 
of  law;  secondly,  the  practice  which  I  have  had.  That 
was  not  my  profession,  and  in  the  work  T  did  in  this  it 
was  primarily  picking  up  information.  T  don't  think 
anybody  would  have  to  have  any  auditing  experience  to 
make  a  copy  of  this. 

Mr.  Lerner :  I  move  the  last  portion  be  stricken  as 
not  responsive,  and  volunteered. 

The  Court:  I  was  going  to  say  that  myself.  In  other 
words,  you  take  a  stenographer  who  never  saw  a  book 
and  say  to  her,  "Copy  this  page."  You  don't  have  to 
show  that  she  went  to  college  for  ten  years,  and  was  a 
stenographer  for  live  years,  and  a  certified  public  ac- 
countant to  copy  some  pages  out  of  a  book.     Proceed. 

Q.  By  Mr.  Lerner :  Have  you  any  idea — can  you 
form  any  basis  of  what  percentage  of  the  actual  invoices 
were  verified  or  checked  with  the  lot  sheets? 

A.  I  couldn't.  That  \Aas  done  in  June  and  July  of  last 
year.  1  really  don't  remember.  It  was  a  spot  check; 
not  a  complete  check. 

Q.  You  don't  know  what  percentage  of  invoices  vou 
checked  to  arrive  at  your  spot  check?  [50] 

A.     No:  I  do  not. 

Q.  You  don't  know  whether  it  w^as  5  per  cent  or  10 
per  cent  or  15  per  cent?  A.     No. 
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Q.  You  don't  know  what  percentage  of  the  check  was 
made  by  Mr.  Keenan? 

A.  No,  sir.  I  would  say  the  same  percentage  would 
apply  for  our  joint  work.  However,  I  might  add  we  not 
only  checked  the  credit  tickets  you  have  here  today,  but 
also  some  of  the  cash  tickets. 

Mr.  Lerner:  If  your  Honor  please,  for  the  purpose  of 
expediting  the  entire  procedure,  we  have  no  objection  to 
stipulating,  insofar  as  the  defendants  that  I  am  repre- 
senting are  concerned — if  the  Court  should  hold  I  am 
representing  the  Victory  Produce  Company — that  is  a 
legal  conclusion;  I  am  of  the  opinion  that  I  am  not  repre- 
senting the  Victory  Produce  Company,  but  I  am  repre- 
senting the  defendants  I  named,  as  the  record  will  show — 

The  Court:  We  will  take  that  up,  as  I  have  said,  at 
the  conclusion  of  the  case.  I  will  hear  the  facts,  and 
then  we  will  proceed  with  the  law. 

Mr.  Lerner:  On  behalf  of  the  defendants  I  am  repre- 
senting we  will  offer  to  stipulate  this,  your  Honor :  That 
Exhibit  No.2  for  identification  on  behalf  of  the  plaintiff, 
insofar  as  the  same  recites  the  lot  number,  the  grade,  the 
number  of  lOO-pound  sacks  sold,  and  the  selling  price, 
is  [51]  probably  reasonably  accurate. 

The  Court:  Put  it  this  way;  that  it  is  accurate,  sub- 
ject to  any  correction  that  counsel  may  find  necessary 
during  the  trial. 

Mr.  Lerner:  With  the  further  exception,  if  your 
Honor  please,  that  we  will  not  stipulate  as  to  anything 
affecting  the  50-pound  sacks,  on  the  ground  that  it  is  a 
variance  and  contrary  to  the  pleadings.  The  pleadings 
allege  the  sale  of  lOO-pound  sacks,  and  says  nothing  about 
50-pound  sacks.  May  I  refer  the  Court's  attention  to 
page  2  of  the  amended  complaint,  at  Paragraph  5.     No 
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reference  whatever  is  made  in  the  complaint  as  to  50- 
pound  sacks.  Therefore  any  evidence  offered  as  to  50- 
poimd  sacks  is  at  variance  with  the  pleadings,  and  it  is 
objectionable  upon  that  ground. 

The  Court:  Is  there  any  difference,  counsel,  in  the 
ceiling  price  on  100-pound  sacks,  in  the  handling  and  sale 
of  it,  the  same  kind  of  potatoes,  and  50-pound  sacks? 

Mr.  Lerner :  I  believe  there  is.  1  believe  there  is  an 
allowance  for  sacking. 

Miss  Marten :  That  is  not  my  understanding.  There 
is  on  20-pound  sacks,  and  odd  sacking. 

The  Witness :  There  is  no  increase  in  mark-up.  I 
have  the  regulation  here. 

The  Court :  The  government  has  stated  its  case  on 
100-pound  sacks.     I  think   Mr.   Lerner  is  correct. 

Mr.  Lerner:  Any  evidence  as  to  50-pound  sacks 
w^ould  be    1 52  J    immaterial,   and  outside  of   the  issues. 

The  Court:  T  will  rule  with  you  on  that,  Mr.  Ler- 
ner, because  the  government  attorney  stated  100-pound 
sacks. 

Mr.  Lerner :  I  offer  to  stipulate,  as  to  this  sum- 
marization prepared  by  the  plaintiff',  insofar  as  that  affects 
the  100-pound  sacks,  we  are  willing  to  stipulate  that  the 
record  is  a  reasonably  accurate  record  of  the  sales  of 
the  Victory  Produce  Company.  I  make  this  stipulation 
on  behalf  of  the  clients  I  am  representing.  I  would  like 
to  have  the  record  clearly  show  that  no  stipulation  is  be- 
ing entered  into  at  this  time  as  to  what  constitutes  the 
proper  mark-up,  or  what  constitutes  overcharges,  if  anv. 
or  what  constitutes  maximum  price  ceilings,  or  what  con- 
stitutes any  overcharges,  if  any. 

Miss  Marten :  We  are  agreeable  to  stipulating  to 
that.      At  this   time   we   will   off'er   in  evidence   Plaintiff"s 
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Exhibit  2  for  identification,  subject  to  that  stipulation. 
I  might  suggest,  Mr.  Lerner,  that  the  stipulation  be  that 
Plaintiff's  Exhibit  2  for  identification  is  correct,  subject 
to  any  variance  which  counsel  may  show  later,  rather 
than  stipulating  that  it  is  reasonably  correct.  Can  you 
make  the  stipulation  that  it  is  correct,  subject  to  any 
change  that  is  made?  To  stipulate  that  it  is  reasonably 
correct  does  not  do  us  much  good  in  determining  damages. 

The  Court:  I  think,  Mr.  Lerner,  that  is  the  cor- 
rect stipulation.  If  there  are  any  errors  the  Court  is 
willing  [53]  to  see  that  they  are  corrected.  I  am  sure 
nobody  wants  to  go  through  each  one  of  these  entries 
now. 

Mr.  Lerner:     Will  the  reporter  read  that? 

(Record  read  by  the  reporter.) 

Mr.  Lerner:  Yes,  I  think  that  is  reasonable,  your 
Honor.  I  have  no  objection  to  stipulating  to  that.  I 
want  it  clearly  understood  that  there  is  no  stipulation  as 
to  anything  other  than  the  first  four  columns  to  the  left. 

Miss  Marten:     May  this  be  admitted  in  evidence? 

The  Court:     In  evidence,   subject  to  the  stipulation. 

The  Clerk:     Exhibit  2  in  evidence. 

(The  document  heretofore  marked  as  Plaintifif's  Exhibit 
No.  2  for  identification,  was  received  in  evidence.) 

Miss  Marten:  Do  you  want  to  stipulate  as  to  Plain- 
tiff's  1   for  identification,  which  was  heretofore  offered? 

Mr.  Lerner:  1  refuse  to  stipulate  to  that.  I  think  it 
is  absolutely  incorrect.     I  am  sorry. 

Q.  By  Miss  Marten:  Mr.  Smith,  during  the  course 
of  your  investigation  did  you  make  any  calculation  from 
the  records  of  the  Victory  Produce  Comi)any  as  to  the 
ceiling  prices  which  applied  to  them  for  the  sale  of  the 
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various  grades  of  early  white  potatoes,  during  April  and 
May  of  1943? 

A.  I  calculated  ceilings  for  the  potatoes,  for  which 
the  summary  was  made,  all  grades  and  varieties. 

Q.  As  investigator  of  the  O.  P.  A.  were  you  famil- 
iar, I  54]  at  the  time  of  your  investigation,  with  Maximum 
Price  Regulation  271,  as  amended? 

A.  As  amended,  yes.  T  was.  Most  of  my  work  related 
to  271  at  that  time,  because  potatoes  were  quite  critical. 

Q.  Will  you  tell  us  how^  you  calculated,  just  in  gen- 
eral, not  as  to  any  particular  ceiling,  but  in  general,  the 
method  you  used  to  calculate  the  ceiling  price  of  potatoes 
for  the  Victory  Produce  Company;  for  instance,  U.  S. 
Grade  No.  1  potatoes? 

A.  The  regulation  sets  forth  the  procedure  to  be 
followed  in  figuring  or  calculating  ceiling  prices,  and  I 
followed  the  procedure  outlined  in  the  regulation. 

Q.     What  was  that? 

A.  Substantially  1  believe  it  provides  this — however, 
as  I  say,  we  followed  it  right  down,  and  I  may  miss  some 
particular  phase  of  it  in  describing  it  here  now,  because 
it  has  been  quite  some  time  since  1  worked  with  it.  At 
the  time  I  was  very  familiar  wath  it.  It  provided  that 
the  intermediate  seller  of  potatoes  shall  calculate  the  ceil- 
ing price  for  each  grade  or  variety  of  potatoes  which 
he  desires  to  sell  a  particular  week,  the  week  beginning 
on  a  Monday,  during  the  i^^eceding  seven  days  the  seller 
is  to  check  from  his  own  records  the  largest  single  pur- 
chase of  each  grade  and  variety  of  potatoes  purchased  to 
determine  his  net  cost. 

Mr.  Lerner:  1  object  to  the  question  upon  the 
ground    [55]    that  it  is  not   the  best  evidence.     The  Act 
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can  be  introduced  to  show  what  it  provides,  rather  than 
his  recollection  of  what  the  Act  provides. 

The  Court:     That  is  correct. 

The  Witness:     It  is  the  regulation — 

The  Court:  You  have  them  here.  1  think  the  Court 
takes  judicial  notice,  but  counsel  is  correct;  the  Act  speaks 
for  itself,  or  the  regulation.    Have  you  got  one,  counsel? 

Miss  Marten:  Yes,  I  did  have  one  I  think  in  our  pre- 
trial brief,  which  listed  the  pertinent  section.   [56] 

Mr.  Lerner:  On  the  27th  of  May  Regulation  271  was 
revised.  I  want  to  make  sure  we  are  not  getting  the 
revised  regulation  rather  than  the  original  regulation  as 
amended. 

Miss  Marten:     This  is  M.  P.  R.  271,  up  to  May  27th. 

Mr.  Lerner :  Yes,  that  seems  to  be  right.  I  intended 
to  bring  in,  to  further  show  to  the  Court,  in  case  he 
needed  it,  the  Federal  Register  showing  it.  This  appears 
to  be  correct. 

Q.  By  Miss  Marten:  I  am  not  asking  you  now  what 
the  regulation  is,  but  first,  as  to  how  you  calculated  the 
ceiling.  Did  you  make  a  memorandum  of  the  calculation 
which  you  made  of  the  ceiling  prices  of  potatoes  sold  by 
Victory  Produce  during  the  period  April  and  May,  1943? 

A.     Yes. 

Q.  Was  that  written  up  in  typewritten  memorandum 
form?  A.     Yes,  it  was. 

Q.  I  show  you  Plaintiff's  1  for  identification,  and  ask 
you  if  you  have  seen  that  before? 

A.     Yes,  I  have. 

Q.  Is  that  the  typewritten  copy  of  your  memorandum 
of  the  calculation  of  the  ceilings  for  each  grade  of 
potatoes  for  each  week  during  April  and  May,  1943? 
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A.  It  represents  all  the  calculations  I  made  as  to  the 
ceilings  on  various  grades  and  varieties  which  their  rec- 
ords  indicated  were  sold. 

Q.  1  direct  your  attention  to  the  part  of  the  [57] 
memorandum  which  says,  "Size  and  Grade  Differential 
Sales — April  5  to  April  19."  and  there  is  indicated  No. 
1-A.     What  does  that  mean? 

A.  1-A  represents  U.  S.  No.  1,  Size  A.  No.  1  is  the 
grade,  and  A  is  a  size. 

Q.  Then  these  figures  "Base  2.70."  Will  you  ex- 
plain how  you  arrived  at  the  calculation  of  a  price  for 
the  Victory  Produce  for  No.  1-A  potatoes  for  the  week 
beginning"  April  5,  of  %Z.72>  per  hundredweight,  as  item- 
ized here? 

A.  The  regulation  sets  forth  the  country  shipping 
prices.  The  price  of  $2.70,  instead  of  calling  it  country 
shipping  prices,  the  price  I  put  on  my  shipping  base  was 
$2.70.  The  regulation  provided  at  the  time  10  cents  1 
hundredweight.  Size  A,  so  I  added  10  cents;  it  also  pro- 
vided that  where  the  country  shipper  makes  a  sale  on  a 
delivered  basis  he  can  add  10  cents  per  hundredweight. 

The   Court:     Plus   transportation? 

The  Witness:  Yes.  "Frt"  stands  for  "freight,"  which 
is  another  charge  the  country  shipper  can  make  in  de- 
termining the  delivered  price  of  potatoes.  Those  were 
four  items  which  were  applicable  to  these  particular 
potatoes,  at  Los  Angeles;  that  is,  the  delivered  price  to 
L.  A.  was  $3.08,  and  we  figured  it  that  way.  The  rea- 
son I  added  was  because  we  allowed  18  cents  freight  rate, 
which  1  was  informed  was  the  ceiling  price,  whereas 
their  calculation   [58 J   included  a  charge  of  30  cents. 
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Q.  In  your  calculations  you  used  the  freight  rate  of 
18  cents,  and  with  a  mark-up  made  %Z.7Z,  the  ceiling 
price  hundredweight   for   this   size   potatoes? 

A.  Adding  $2.70  and  the  others,  on  Grade  1,  it  gave 
us  a  price  of  $3.08,  delivered  at  L.  A.,  per  hundred 
pounds.  The  regulation  provides  that  sales  made  on  a 
delivered  basis,  a  mark-up  of  1.21  shall  be  taken  over 
the  delivered  cost. 

Q.  When  you  say  sales  made  on  a  delivered  basis,  do 
you  mean  sales  made  by  the  Victory  Produce  Company? 

A.  Yes.  In  describing  the  price,  I  am  computing 
the  ceilings  which  they  showed  us  in  their  sales. 

Q.     Service  and  delivery  sales? 

A.  Yes,  a  1.21  per  cent  mark-up  figure  was  applicable 
to  that  type  of  sale.  1.21  times  $3.08  resulted  in  a  ceil- 
ing of  %Z.72)  per  hundredweight. 

Q.  Did  you  calculate  any  other  type  of  ceiling  for 
any  other  type  of  sale  for  Grade  No.  1  Size  A  potatoes? 

A.  There  was  a  9-1/2  per  cent  mark-up  applicable 
where  the  sale  was  not  made  on  a  delivered  basis.  I 
used  the  delivery  cost,  transportation  cost  of  3.08,  mul- 
tiplied by  9-1/2  per  cent,  which  resulted  in  a  ceiling 
price  of  %2).2)7  per  hundredweight. 

Q.  Did  you  make  an  investigation  of  the  records  of 
the  Victory  Produce  Company  to  see  what  was  the  net 
cost  of  [59]  their  largest  single  purchase  of  U.  S.  No.  1 
Size  A  potatoes  for  the  week  preceding  April  5,  1943? 

A.  As  I  recall,  there  weren't  any  purchases  of  potatoes 
made  prior  to  April  5.  That  is  my  recollection.  There 
may  have  been.  If  there  were,  what  I  did — the  regula- 
tion says  to  show  the  largest  single  purchase  of  the  pre- 
ceding week. 


Chester  Bozvles,  Administrator,  etc.  59 

(Testimony  of  Dave  Smith) 

Mr.  Lerner :  1  object  to  the  answer  upon  the  ground 
that  it  is  not  responsive,  and  further,  his  recollection  is 
improper. 

The  Court:     The  regulation  has  been  introduced. 

Q.  By  Miss  Marten:  What  net  cost  did  you  deter- 
mine as  net  cost  for  U.  S.  No.  1  Size  A  potatoes  on 
which  to  apply  the  mark-up  for  the  sales  made  after 
April  5th?  How  did  you  arrive  at  that  net  cost?  Where 
did  you  get  that  figure? 

A.  It  would  be  from  a  purchase  of  potatoes  in  which 
these  various  figures  were  applicable.  It  would  either 
have  been  the  largest  single  purchase  of  the  preceding 
week,  which  I  doubt,  because  as  I  recall,  I  don't  believe 
there  were  any  purchases  prior  to  April  5th;  or  it  would 
be  the  most  recent  purchase,  which  is  another  alternative 
for  calculating  the  price  where  there  aren't  any  pur- 
chases during  the  preceding  week. 

Q.     You  did  one  or  the  other  of  those  two  things? 

A.     That  is  correct. 

Q.  I  see  you  calculated  a  price  for  No.  2  pota- 
toes, [60]  on  page  1  of  this  Plaintifif's  1  for  identifica- 
tion. What  essential  difference  is  there  in  the  calcula- 
tions for  vSize  2  potatoes  as  distinguished  from  U.  S. 
No.  1  A  potatoes? 

A.  One  factor  is  I  deducted  30  cents  per  hundred- 
weight for  the  grade;  and  the  second  factor  would  be  the 
absence  of  the  Size  A.  We  get  on  U.  S.  1  A  a  premium 
of  10  cents,  whereas  there  couldn't  be  on  No.  2,  which 
is  not  Size  A ;  which  gave  a  net  difference  of  40  cents 
per   hundredweight. 

Q.  Will  you  refer  now  to  page  2  of  the  schedule. 
Plaintiff's  Exhibit  1  for  identification,  where  it  says: 
Sales  April   19  to  April  26,   1943.     Tell  us  how  you  ar- 
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rived  at  the  ceiling  prices  for  the  different  grades  of 
potatoes  which  are  indicated  on  page  2. 

A.     Shall  I  take  each  one  of  the  grades  and  varities? 

Q.     Tell  us  in  general. 

A.  Well,  U.  S.  No.  1  potatoes,  the  country  shipping 
price  there  was  $2.70  per  hundredweight;  10  cents  for 
selling  on  a  delivered  basis;  and  the  freight — the  freight 
we  used  was  different  from  the  freight  actually  paid, 
because  of  the  reason  brought  to  the  attention  of  the 
Court.  That  resulted  in  a  net  cost  of  $2.98,  taking  that 
particular  grade  of  potatoes.  This  was  computing  the 
ceiling  for  potatoes  sold  during  the  week  of  April  19 
to  April  26,  1943.  In  making  that  selection  I  looked 
back  to  the  largest  single  purchase  in  the  preceding  week, 
and  found  the  price  that  was  [61]  applicable,  taking  re- 
spectively, and  multiplying  1.21  per  cent  and  9-1/2  per 
cent,  which  fixed  the  ceiling  of  $3.61  per  hundredweight 
with  1.21  mark-up  and  $3.26  with  the  9-1/2  per  cent 
mark-up. 

Mr.  Lerner:  I  think  we  might  be  able  to  save  some 
time,  if  it  would  be  stipulated  to  this  extent:  I  am  sat- 
isfied mathematically  speaking,  his  computation  is  cor- 
rect. I  disagree  with  him  as  to  the  figures  he  used  in 
determining  the  basis,  but  from  a  mathematical  stand- 
point I  am  satisfied  to  stipulate  that  $2.70  and  adding  10 
cents  and  18  cents,  comes  to  $2.98,  and  on  the  application 
of  1.21  and  1.095  would  bring  the  result  shown  on 
Plaintiff's  Exhibit  1  for  identification.  I  am  willing  to 
stipulate  that  the  mathematical  calculations  are  correct; 
that  anything  with  respect  to  the  50-pound  calculations 
are  not  within  the  stipulation,  because  not  within  the 
issues.  I  am  further  willing  to  stipulate  that  the  base 
price,    he    used    in    all    cases    was    the    country    shipper's 
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base  price,  but  I  am  expressly  not  stipulating  to  the  man- 
ner or  method  of  arriving  at  the  maximum  price  ceiling 
that  he  used.  I  am  offering  to  stipulate  that  the  com- 
putations made  by  Mr.  Smith  were  accurately  computed, 
based  upon  the  theory  that  he  followed.  I  am  not  stipu- 
lating that  the  theory  that  he  followed  is  correct. 

Miss  Marten:  You  stipulate  that  Plaintiff's  1  for 
identification  reflects  the  theory  that  Mr.  Smith  fol- 
lowed?  [62] 

Mr.  Lerner :  Yes.  In  other  words,  he  followed  the 
country  shipping  theory.  1  think  I  can  stipulate  this: 
That  the  theory  followed  by  plaintiff  to  determine  the 
maximum  price  ceiling  was  they  took  the  country  shipping 
point  under  the  regulation  which  specifies  how  a  country 
shipper  determines  his  prices;  thereafter  they  added  price 
differentials,  based  on  grade,  quality  and  size,  and  there- 
after they  added  the  freight  rate  of  18  cents,  which  they 
contend  was  the  maximum  price  ceiling  which  the  coun- 
try shipper  could  have,  or  was  permitted  to  have,  and 
in  some  cases  the  freight  rate  of  22  cents,  which  is  the 
railroad  or  common  carrier  rate. 

The  Court:  Would  you  further  stipulate  that  the 
potatoes'  weight  correctly  reflects  the  books  of  the  com- 
pany? 

Mr.  Lerner :  I  don't  quite  understand  that,  your 
Honor. 

The  Court :  In  other  words,  to  start  with,  what  the 
books  reflect  in  the  way  of  potato  sales? 

Mr.   Lerner:     As   to  the  highest   individual   purchase? 

The  Court :     Yes. 

Mr.  Lerner:  I  stipulate  that  is  correct:  the  record 
shows  that.  There  is  no  point  in  doing  otherwise.  I 
will  stipulate  to  that,  your  Honor.  This  stipulation  is 
being  offered  on  behalf  of  the  defendants  I  represent. 


62  Jim  Jung  and  Marty  Shennan  vs. 

The  Court:     I  understand.    [63] 

Miss  Marten:  I  think  at  this  time  we  will  offer  Plain- 
tiff's   1    into   evidence. 

The  Court:     Subject  to  the  stipulation? 

Miss  Marten:     That  is  correct. 

Mr.  Lerner:  And  subject  to  the  50-pounds  not  being 
a  part  of  it. 

The  Court:  I  ruled  on  that,  the  50-pounds  is  out,  be- 
cause it  is  not  stated  in  the  complaint,  the  government 
resting  on  the  100-pound  sales. 

The  Clerk:     Plaintiff's  Exhibit  1. 

(The  document  referred  to  was  marked  as  Plaintiff's 
Exhibit  1,  and  was  received  in  evidence.) 

(Whereupon,  at  12:00  o'clock  noon,  a  recess  was  taken 
until  2:00  o'clock  p.  m.j    [64] 

Los  Angeles,  California,  Wednesday,  November  1, 
1944,  2:00  p.  m. 

Mr.  Handy:  Alay  it  please  your  Honor,  during  the 
morning"  session  there  was  a  stipulation  oft'ered  concern- 
ing some  of  these  matters,  and  concerning  100-pound  and 
50-pound  sacks  of  potatoes.  Objection  was  made  to  the 
introduction  of  the  evidence  under  the  document  that  was 
being  stipulated  into  evidence,  that  portion  thereof  which 
referred  to  the  50-pound  sacks,  and  that  that  should  not 
be  included  in  the  stipulation.  We  did  not  make  an  ob- 
jection at  that  time,  because,  as  a  matter  of  fact,  we  were 
a  little  bit  taken  by  surprise:  we  did  not  anticipate  it, 
and  were  not  certain  what  the  situation  was.  During 
the  noon  hour  I  have  looked  through  the  pleadings,  and 
have  checked  the  rules  of  court.  We  would  Hke  at  this 
time  to  amend  our  pleading  by  adding  "One  hundred 
sacks   and   fifty   pound   sacks.''      We   base   that   on   Rule 
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15  of  the  Federal  Rules  of  Civil  Procedure,  on  the 
ground  that  it  is  not  taking  counsel  by  surprise.  It 
makes  no  difference  in  the  computation  of  the  ceiling  or 
of  the  overcharge.  We  contend  that  the  charge  for  50 
pounds  was  the  same  as  100-pound  sacks;  it  just  being 
a  matter  oi  the  potatoes  being  shipped  in  two  50-pound 
instead  of  one  100-pound  sack  and  examination  of  the 
document  introduced  shows  there  were  quite  a  number  of 
these  lots  or  items  that  were  shipped  in  50-pound  sacks. 
We  can't  see  the  defendant  is  prejudiced  at  all,  and  we 
feel  under  Rule  15.  where  it  says.   [65] 

"Otherwise  a  party  may  amend  his  pleading  only 
by  leave  of  court  or  by  written  consent  of  the  ad- 
verse party:  and  leave  shall  be  freely  given  when 
justice  so  requires"; 

also  under  (b).  Rule  15.  where  it  says, 

"If  evidence  is  objected  to  2iS  the  trial  on  the 
ground  that  it  is  not  within  the  issues  made  by  the 
pleadings,  the  court  may  allow  the  pleadings  to  be 
amended  and  shall  do  so  freely  when  the  presenta- 
tion of  the  merit  of  the  action  will  be  subserved  there- 
by and  the  objecting  party  fails  to  satisfy  the  court 
that  the  admission  of  such  evidence  would  prejudice 
him  in  maintaining  his  action  or  defense  upon  the 
merits." 

Were  this  a  criminal  matter.  I  think  it  might  be  quite 
diilerent,  but  under  the  facts  here  it  is  merely  a  matter 
of  whether  or  not  these  things  were  shipped  in  50-pound 
or  100-pound  sacks.  It  makes  no  difference  in  price:  it 
makes  no  difference  in  quantity.  On  25  pounds  or  less 
there  is  a  package  differential  difference  in  cost ;  that 
might  be  all;  but  not  with  50  pounds.  We  can't  see 
that  it  would  be  prejudicial  one  way  or  the  other. 
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Mr.  Lerner:  If  your  Honor  please,  we  feel  that  it 
would  be  prejudicial  in  this  respect;  in  the  first  place, 
the  statute  is  not  strictly  remedial,  but  is  penal  in  nature, 
and  being  penal  in  nature,  it  should  be  construed  more 
strictly.  In  the  second  place,  is  the  fact  that  the  [66] 
statute  of  limitation  has  run,  for  bringing  an  action  in 
a  treble  damage  suit.  Now,  to  bring  in  an  issue,  which 
was  not  in  the  original  issue,  is  now  amending  it  to 
bring  in  something  which  is  barred  by  the  statute  of 
limitations.  Therefore  I  think  the  Court  should  not  per- 
mit an  amendment  to  the  complaint. 

Mr.  Handy:  I  take  issue  with  counsel  as  to  the 
fact  that  the  statute  has  run.  These  particular  potatoes 
were  included  in  the  complaint.  The  only  thing  is,  the 
complaint  alleges  they  were  in  100-pound  sacks,  whereas 
the  evidence  introduced  shows  that  some  were  in  50- 
pound  sacks.  We  have  sued  for  these  particular  potatoes, 
and  the  only  question  is  as  to  whether  they  were  put  up 
in  smaller  sacks. 

(Further  discussion.) 

The  Court:  I  will  deny  the  government's  motion,  and 
allow  the  government  an  exception. 

DAVE  SMITH, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff,  re- 
sumed the  stand,  having  been  previously  duly  sworn,  tes- 
tified further  as  follows: 

Direct  Examination 
( Continued ) 
By  Miss  Marten: 

Q.  I  believe  that  we  had  just  introduced  Plaintiff's 
Exhibit  No.  1  in  evidence,  and  that  was  the  schedule  of 
ceiling  prices  which  you  had  computed.     Now,  referring 
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to  Plaintiff's  Exhibit  No.  2,  referring  to  Column  5  there- 
of, [67 \  which  is  entitled  21%  Mark-up  Ceiling  Price, 
can  you  tell  me  where  the  ceiling  prices  in  Column  5  of 
all  of  the  pages  of  Plaintiff's  Exhibit  2  came  from? 

A.  The  ceiling  prices  came  from  a  computation  of 
ceiling  prices  appearing  on  Exhibit  1.  Tt  is  merely  a 
transposition.  The  same  would  be  true  for  the  ceilings 
indicated  as  9-1/2  per  cent  on  the  other  pages. 

Q.  In  other  words,  for  the  sales  that  were  made, 
service  and  delivery,  you  took  the  ceilings  and  calculated 
it  for  the  service  and  delivery  ceiling? 

A.     That  is  right. 

Q.  For  the  sales  that  were  made  cash  and  carry,  did 
you  use  the  ceilings  as  calculated  for  the  cash  and  carry 
sales  ? 

A.  Well,  they  were  a  9-1/2  per  cent  mark-up,  and 
the  ceiling  for  them  is  indicated  on  the  exhibit,  but  for 
the  non-delivery  sales  it  was  transposed  onto  these  docu- 
ments. 

Q.  In  other  words,  your  calculation  of  ceilings  in 
Exhibit  1  was  used  and  applied  in  Plaintiff's  Exhibit  2, 
in   Column  5?  A.     Tliat  is  right. 

Q.  Column  6  is  entitled:  Overcharge  per  sack. 
Where  did  that  figure  come  \vom,  throughout  Exhibit  2? 

A.  That  is  the  difference  between  Columns  4  and  5 : 
the  difference  between  the  selling  price  and  the  ceiling 
])rice,  computed  by  me.   |68] 

Q.  Column  7  is  entitled :  Total  Overcharges.  Where 
did  the  figures  come  from  in  that  column? 

A.  That  is  the  figure  which  results  from  the  mul- 
tiplication of  the  number  of  units,  for  example  on  Lot 
No.  706  there  would  be  74  units,  at  3>2)  cents  |)er  unit, 
which  results  in  an  overcharge  of  $24.42. 
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Q.  In  other  words,  Column  6  is  the  overcharge  per 
unit,  and  No.  7  is  the  total  overcharge  for  the  number 
of  sacks  sold  in  the  particular  sale  listed? 

A.     That's  right. 

Miss  Marten:  Mr.  Lerner,  at  this  time  would  you 
like  to  stipulate  that  Columns  5,  6,  and  7,  be  admitted 
into  evidence  in  Exhibit  2?  They  were  excluded  by  our 
prior  stipulation,  it  seems.  We  have  now  stipulated  to 
the  admission  of  the  calculations  and  ceilings  on  Exhibit 
1  and  Columns  5,  6  and  7  are  merely  a  transposition  of 
those  figures.  Can  we  now  stipulate  that  all  of  this 
Exhibit  2  be  admitted  into  evidence,  insofar  as  it  is  a 
correct,  calculation  mathematically  by  Mr.  Smith,  and 
also  correct  as  to  the  method  used  by  Mr.  Smith  when 
he  made  the  caluculation  ? 

Mr.  Lerner:  Let  me  understand  this  clearly:  In 
other  words,  the  21  per  cent  mark-up  ceiling  price,  or 
9-1/2  per  cent,  as  the  case  would  be,  Exhibit  2  is  ac- 
tually the  ceiling  price  that  he  determined,  based  upon 
the  theory  that  he  was  taking  the  country  shipper  price 
plus  what  you  contend  was  the  maximum  ceiling  price 
for  the  freight,  minus  the  [69]  customary  variations 
for  grade  and  size? 

Miss  Marten:     That  is  right. 

Mr.  Lerner:  And  that  is  doesn't  represent  the  ship- 
per's price  plus  the  actual   freight  paid? 

Miss  Marten:     That  is  right. 

Mr.  Lerner:  I  have  no  objection  to  stipulating  that 
the  amounts,  insofar  as  they  affect  100-pound  sacks,  as 
shown  on  the  5th  column  of  Exhibit  2,  were  amounts 
computed  by  the  investigator,  Mr.  Smith,  using  the  basis 
of  a  country  shipper  plus  the  variations  for  the  grades 
and  size  and  service,  plus  a  maximum  price  ceiling,   al- 
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leged  maximum  price  ceiling  of  18  cents  per  hundred- 
weight for  freight,  and  that  it  does  not  constitute  any 
other  basis. 

The  Witness:  There  would  be  some  22  cent  freight 
calculations. 

Mr.  J>erner :  With  the  exception  of  those  cases  where 
you  might  have  used  22  cents  freight,  1  have  no  objec- 
tion to  stipulating  to  that,  and  the  resulting  alleged  over- 
charge  is  merely  a  matter  of  mathematical  deduction. 

Miss  Marten :  h^or  whatever  aid  it  will  be  to  the 
Court,  it  is  admitted. 

The  Court :  Does  the  government  accept  the  stipula- 
tion ? 

Miss  Marten:     Yes,  I  do. 

Mr.  Lerner:  May  I  state  this,  your  Honor,  that  this 
stipulation  is  entered  into  by  the  defense  on  behalf  of 
the  defendants  whom  I  am  representing?  There  is  doubt 
in  my  [70 J  mind  as  to  whether  in  the  stipulation  as  to 
Exhibit  2,  whether  to  stipulate  these  were  sales  we  made, 
or  were  sales  by  the  Victory  Produce  Company.  1  would 
like  to  have  it  clearly  understood  that  the  sales  were  made 
by  the  Victory  Produce  Company,  and  all  the  stipulation 
is  with  resi)ect  to  sales  made  by  the  V^ictory  Produce 
Company,  not  the  defendants  I  am  representing. 

Miss  Marten:  In  other  words,  this  is  a  transcription 
of  the  record  of  the  V^ictory  Produce  Company? 

Mr.  Lerner:     That  is  correct. 

Miss   Marten:     That  is  satisfactory  with  us. 

Mr.  Lerner:     So  stipulated. 

Miss  Marten:  I  offer  the  matters  contained  in  Ex- 
hibit 2  into  evidence. 

The  Court:     It  may  be  received  subject  to  stipulation. 
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(The  document  referred  to  was  marked  Plaintiff's  Ex- 
hibit 2,  and  was  received  in  evidence,  subject  to  stipula- 
tion.) 

Q.  By  Miss  Marten :  During  the  course  of  your  in- 
vestigation of  the  records  of  the  Victory  Produce  Com- 
pany did  you  learn  from  your  investigation  to  what  types 
of  persons  the  Victory  Produce  Company  was  making 
sales  of  potatoes? 

A.  Their  records  have  the  names  of  the  vendees 
thereon,  and  many  of  the  vendees  are  known  to  me  as 
wholesalers  and  retailers. 

Miss  Marten:  Will  you  stipulate,  Mr.  Lerner,  that 
the  [71]  Victory  Produce  Company  makes  sales  to  per- 
sons in  the  course  of  trade  or  business,  and  not  to  the 
ultimate  consumers? 

Mr.   Lerner:     For  the  purpose  of  jurisdiction? 

Miss  Marten:     Yes. 

Mr.  Lerner:  I  will  stipulate  that  the  Court  has  juris- 
diction. 

The  Court:  You  can't  stipulate  to  jurisdiction,  un- 
less the  facts  establish  it. 

Mr.  Lerner :  That  is  right,  your  Honor.  I  will  stipu- 
late, insofar  as  the  defendants  I  am  representing  are  con- 
cerned, that  so  far  as  my  knowledge  goes  the  sales  were 
made  by  Victory  Produce  Company  in  the  course  of  their 
business. 

Miss  Marten.  And  to  persons  who  purchase  in  the 
course  of  trade  or  business? 

Mr.  Lerner :     Yes. 

Miss  Marten:  The  government  will  accept  that  stipu- 
lation, your  Honor. 

The  Court:     y\ll  right. 
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Miss  Marten :  Would  you  stipulate,  Mr.  Lerner,  un- 
der the  definition  of  Maximum  Price  Regulation  271  the 
defendants  were  intermediate  sellers? 

Mr.   Lerner :     No. 

Miss  Marten:  Would  you  stipulate  that  the  defend- 
ants made  both  cash  and  carry  sales,  and  service  and 
delivery  sales,   in   the  customary  course   of   business? 

Mr.  Lerner:  No.  I  won't  stipulate  that.  My  defend- 
ants [72]  do  not  make  any  sales.  Victory  Produce  Com- 
pany may  have  made  sales  both  ways. 

Q.  By  Mr.  Marten :  From  your  investigation  of  the 
records  of  the  Victory  Produce  Company,  Mr.  Smith, 
can  you  tell  us  if  the  defendants,  during  the  period  of 
April  and  May,  made  cash  and  carry  sales  of  early  white 
potatoes  ? 

A.  W^ell.  from  the  records,  and  from  the  contact  of 
persons  making  purchases,  I  can  say  that  they  made 
sales  where  the  purchaser  picked  the  merchandise  up;  that 
the  Victory  Produce  Company  also  made  sales  where  the 
Victory  Produce  Company  delivered  the  merchandise  to 
the  premises  where  they  were  to  be  resold  by  the  re- 
tailers. 

Q.  To  your  knowledge  did  they  customarily  make  both 
types  of  sales,  or  were  they  just  incidental? 

Mr.  Lerner :  I  object  to  the  question  as  ambiguous, 
as  to  what  is  meant  by  the  word  "they" ;  which  defend- 
ants ? 

Q.  By  Miss  Marten :  Did  the  Victory  Produce  Com- 
pany customarily  make  both  types  of  sales,  or  were  they 
incidental  ? 

A.  To  my  knowledge  they  customarily  made  both 
types. 
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Mr.  Lerner :  If  your  Honor  please,  I  am  going  to 
object  to  the  answer  upon  the  ground  that  it  is  not  re- 
sponsive.    Can  I  get  tlie  word  "they''  cleared  up? 

The  Witness :  To  my  knowledge  the  Victory  Produce 
Company  made  both  types. 

Miss  Marten:  That  is  all  for  the  plaintiff  in  re- 
spect [73]  to  Mr.  Smith. 

Cross  Examination 

By  Mr.  Lerner: 

Q.  Mr.  Smith,  in  the  course  of  your  investigation  did 
you  find  any  sales  made  by  Mr.  Sherman  or  Mr,  Jung 
individually,  or  were  all  the  sales  by  Victory  Produce 
Company  ? 

A.  Well,  the  only  sales  I  found  were  made  by  Victory 
Produce  Company. 

Q.  And  all  the  figures,  compilations,  and  summariza- 
tions  you  have  testified  to.  that  you  compared,  or  had 
compared  either  yourself  or  under  your  direction,  were 
the  result  of  findings  of  sales  by  the  Victory  Produce 
Company,  is  that  correct? 

A.     That  is  correct,  Mr.  Lerner. 

Q.  I  show  you  here  what  constitutes  7  Federal  Regis- 
ter for  the  year  1942,  bound,  and  taken  from  the  library, 
and  I  direct  your  attention  to  page  9179.  You  worked 
under  this  particular  regulation,  is  that  correct — Maxi- 
mum Price  Regulation  271?  A.     That  is  correct. 

Q.  Under  this  regulation  you  computed  the  ceiling 
prices  as  you  testified  to,  that  were  submitted  here  as  an 
exhibit,    is   that   right?  A.     That's   right. 

Q.  1351.1002  reads:  "How  a  country  shipper  estab- 
lished [74]  his  maximum  ]jrice  for  a  perishable  food 
commodity,  as  set  forth  in  Appendix  A"?  A.     Yes. 
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Q.  1351.100v^  sets  forth  "How  an  intermediate  seller 
calculates  his  maximum  prices  for  perishable  food  com- 
modities listed  in  Appendix   H"?  A.     That's  right. 

Q.  Does  1351.1003,  which  governs  maximum  prices 
for  intermediate  sellers,  say  anything  in  there  about  tak- 
ing the  country  shipping  base  price,  and  adding  varia- 
tions ? 

Miss  Marten:  I  object  to  that  question,  as  immaterial. 
The  record  is  a  matter  of  judicial   notice   in  this  court. 

Mr.  Lerner :  I  think  it  is  further  argimientative,  and 
I  will  withdraw  that,  your  Honor.  I  have  it  here  if  the 
Court  wishes  to  see  it. 

The  Court:     That  is  satisfactory  to  the  Court. 

Mr.  Lerner :  7  Federal  Register,  with  the  original  Act. 
I  have  it  here,  your  Honor.  No  further  questions,  your 
Honor. 

Redirect   Examination 
By  Miss  Marten: 

Q.  Have  you  ever  made  any  other  investigation  at  the 
Victory  Produce  Company  in  addition  to  the  one  which 
you  have  testified  about  today? 

A.     Yes,  I  have  been  there  on  other  occasions. 

Q.     On  numerous  occasions?  [75] 

Mr.  Lerner:  H  your  Honor  please,  I  believe  these 
questions  are  immaterial,  as  to  what  other  investigations 
may  have  been  made. 

The  Court:  I  don't  know,  counsel,  until  we  get  the 
question  developed.  It  may  pertain  to  this;  I  don't 
know. 

Mr.  Lerner:     I  will  withdraw  my  objection. 

Q.  By  Miss  Marten:  Would  you  say  these  other  in- 
vestigations were  numerous? 
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Mr.  Lerner :  I  object  to  the  question  upon  the  ground 
that  it  is  prejudicial. 

Miss   Marten:     I   withdraw   the  question. 

The  Court:     Not  numerous.     Ask  how  many. 

Q.  By  Miss  Marten:  How  many  times  would  you 
say  you  made  an  investigation  of  the  Victory  Produce 
Company  ? 

Mr.  Lerner:  I  am  going  to  object  to  that  question 
upon  the  ground  that  it  is  ambiguous,  in  that  it  does  not 
state  what  the  investigations  were  for;  whether  they  were 
for  potatoes. 

The  Court:  Limit  it  to  potatoes;  that  is  all  this  Court 
is  interested  in  at  this  time. 

Miss  Marten:  I  will  withdraw  the  question,  and  re- 
frame  it. 

Q.  In  the  course  of  your  duties  as  investigator  with 
the  O.  P.  A.,  did  you  have  occasion  to  visit  the  Victory 
Produce   Company's   wholesale   business? 

A.     I  did,  yes.   [76] 

Q.  Just  tell  us  in  round  figures  how  many  times 
during  the  period  that  you  were  an  investigator,  have  you 
visited  the  Victory  Produce  Company. 

The  Court:     in  connection  with  potatoes. 

The  Witness:  Well,  I  would  construe  all  of  these  as 
one  investigation,  but  I  came  and  went  several  times.  I 
don't  know  if  that  is  what  you  mean. 

Q.  By  Miss  Marten:  The  purpose  of  my  question 
is   to   lead   up   to   this   question:     During   the   times   that 
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you  were  present  at  the  Victory  Produce  Company  did 
you  observe  the  various  employees  and  persons  there  mak- 
ing sales  of  potatoes? 

A,     Oh,   I  observed  some  sales  of  potatoes. 

Q.  Did  you  ever  see  Marty  Sherman  making  a  sale 
of  potatoes? 

Mr.  Lerner :  I  am  going  to  object  to  that  question  on 
this  ground :  That  the  sales  of  potatoes  in  issue  vc^ere 
sales  made  during  the  jjcriod  approximately  April  12  to 
April  27.  The  testimony  of  Mr.  Smith  was  that  the 
first  time  he  came  there  was  in  June.  Therefore,  it  is 
after  the  period  involved  in  this  case,  and  would  be  im- 
material and  irrelevant. 

The  Court:  That  objection  is  good.  He  might  have 
sold  potatoes  a  year  later;  that  would  not  establish  the 
sale  of  potatoes  the  year  before. 

Mr.  Lerner ;  The  witness  further  has  already  testified 
that  Mr.  Sherman  had  not  made  any  of  these  sales  him- 
self. 

Miss  Marten:     Do  you  sustain  the  objection?    [77] 

The  Court :  ^'es.  '  T  don't  think  the  fact  that  he  saw 
him  make  sales  is  material.  He  might  not  have  owned 
the  business,  and  made  sales,  sold  potatoes  a  year  later : 
that  would  not  establish  the  allegations  of  this  complaint 
a  year  before. 

Q.      By    Miss    Marten :     Do    you    know    what    people 
make  up  the  Victory  Produce  Company?     Who  own  it? 
A.     Who  the  present  owners  are? 

Q.     Yes.  A.     1  am  sorry,  I  don't. 
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Q.  Do  you  know  who  owned  the  \'ictory  Produce 
Company   during   April   and   May,    1943? 

Mr.  Lerner:  If  your  Honor  please,  that  has  been  ad- 
mitted by  the  pleadings. 

Q.  By  ^liss  Marten :  Mr.  Smith,  in  your  testimony 
here  today  you  stated  that  these  records  were  the  rec- 
ords of  the  \'ictory  Produce  Company — the  ones  that  you 
investigated.  How  do  you  know  they  were  the  records  of 
the  Mctory  Produce  Company? 

]\lr.  Lerner :  That  is  argumentative.  She  is  arguing 
with  her  own  witness :  I  think  it  is  objectionable  on  that 
ground. 

The  Court:  That  is  calling  for  a  fact:  how  does  he 
know?  How  do  you  know  these  are  records  of  the  \'ic- 
tory  Produce  Company? 

The  Witness :  Your  Honor,  I  went  to  the  Victory 
Produce  [78]  Company.  I  asked  to  see  their  records 
there:  I  mean  the  records  of  the  X'ictory  Produce  Com- 
pany. Those  records  were  the  ones  that  were  furnished 
to  me  I  believe  in  response  to  my  request  for  records. 
Upon  that  T  believe  these  were  records  that  I  did  see. 

The  Court :  That  is  not  responsive.  I  will  ask  the 
reporter  to  repeat  the  question  and  answer. 

(Record  read  by  the  reporter.; 

The  Court :     That  is  responsive :  all  right. 

Miss  Marten:     That  is  all  with  this  witness. 

The  Court:     Call  your  next  witness. 

(Witness  excused.) 

Miss  ^larten:     Will  Mr.  Sherman  take  the  stand? 

Mr.  Lerner:  Is  this  under  2055.  or  a  witness  under 
subpoena  ? 

Miss  Marten:     Under  2055. 
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MARTY  SHERMAN, 

a  witness  called  by  and  (jn  behalf  of  the  plaintiff,  being- 
hrst  duly  sworn,  testified  as  follows: 

The  Clerk :     Please  state  your  name. 

The  Witness:     Marty  Sherman. 

Direct  Examination 
By  Miss  Marten: 

Q.     Mr.   Sherman,  what  is  your  occupation? 

A.     Wholesale  fruit  and  produce. 

Q.  How  long^  have  you  been  engaged  in  that  busi- 
ness? I  79 1  A.     About  22  years. 

Q.     Under  what  name  do  you  carry  on  this  business? 

A.     Under  what  najne? 

Q.  Yes.  Do  you  carry  on  your  wholesale  business 
under  the  name  of   Marty   Sherman? 

A.     No,   I  do  not. 

Q.     What  name  do  you  carry  it  on  under? 

A.     Victory  Produce  Company. 

Q.  How  long  have  you  carried  on  a  wholesale  produce 
business  under  the  name  of   Victory   Produce  Company? 

A.  Well,  I  personally  haven't  carried  that  business 
under  my  name  at  all.  1  happen  to  be  a  partner  in  the 
Victory  Produce  Company  for  the  past  year  and  a  half. 

Q.  When  did  you  first  become  a  partner  in  the  Vic- 
tory  Produce    Company?  A.     April    5.    1943. 

Q.  Who  were  the  other  partners  with  you  in  the  Vic- 
tory  Produce  Company  at  that  time? 

Mr.  Lerner :  If  your  Honor  please,  I  am  going  to 
object  to  this  question,  upon  the  ground  that  it  is  imma- 
terial ;  further  for  the  reason  that  the  Victory  Produce 
Company  is  not  a  party  defendant  to  the  action.  He  is 
being  sued  here  individually,  and  doing  business  as  Vic- 
tory  Produce   Company.      He  can   testify  as   to   what   he 
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was  doing;  but  I  submit,  your  Honor,  that  the  company 
is  not  a  party  before  the  Court,  and  that  the  issues  are 
not  before  this  Court  insofar  as  the  [80]  partnership  is 
concerned. 

The  Court:  Overruled.  Exception  allowed  the  defend- 
ants.    Proceed. 

Miss  Marten:     Answer  the  question. 

(Question  read  by  the  reporter.) 

The  Court:     That  was  April  5,   1943,   Mr.   Sherman? 

The  Witness :     Yes,  your  Honor. 

A.     Marvin  Berry  and  Jim  Jung. 

Q.  By  Miss  Marten :  Is  Jim  Jung  still  a  partner  with 
you  in  the  V'ictory  Produce  Company?  A.     Yes. 

Q.  Is  Marvin  Berry  still  a  partner  with  you  in  the 
Victory  Produce  Company?  A.     No. 

Mr.  Lerner :  If  your  Honor  please,  I  am  going  to  ob- 
ject to  that  question  upon  the  ground  that  there  is  a  dif- 
ferent Victory  Produce  Company  now  than  there  was  in 
existence  at  the  time  this  action  was  filed. 

The  Court:     That  is  what  we  are  trying  to  find  out. 

Miss   Marten:     I  will  withdraw  that,   and  reframe  it. 

What  was  the  last  question? 

(Question  read  by  the  reporter.) 

Mr.  Lerner:  The  question  of  who  constitutes  the 
partners  is  not  denied  by  the  pleadings.  Under  Paragraph 
4,  page  2,  of  plaintifif's  pleading,  it  is  alleged: 

"At  all  times  mentioned  herein  defendants  Jim  [81] 
Jung,  ]\Iarty  Sherman  and  Alarvin  Berry  were  co- 
partners doing  business  as  Victory  Produce  Com- 
pany," 

and  in  the  answer  of  the  defendants,  which  they  have 
filed,  this  was  not  denied.  The  question,  therefore,  is 
immaterial  at  this  time. 
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The  Court:  If  it  is  admitted,  then  you  don't  need  to 
ask  him. 

Miss  Marten:  We  will  accept  the  stipulation  of  the 
pleadings,  that  they  are  in  that  form. 

The  Court:     All  right. 

Q.  By  Miss  Marten:  How  long  did  the  partnership 
of  yourself.  Jim  Jung  and  Marvin  Berry,  which  you 
formed  on  April  5,  1943  continue  in  existence? 

A.  Roughly,  about  two  weeks,  but  the  dissolvement 
was  not  completed  until  some  75  days  after  we  got  to- 
gether, I  believe. 

Mr.  Lerner :  If  your  Honor  please,  it  is  a  matter  of 
record.  The  record  speaks  for  itself.  I  am  willing  to 
stipulate  that  on  September  30,  1943,  the  partnership, 
consisting  of  Jim  Jung,  Marty  Sherman  and  Marvin 
Berry,  was  dissolved  of  record. 

Miss  Marten:  We  will  accept  the  stipulation,  your 
Honor. 

Q.  By  Miss  Marten:  During  April  and  May  of 
1943.  Mr.  Sherman,  did  you  personally  make  any  sales 
of  potatoes  in  the  wholesale  produce  business?  [82] 

A.     No,  ma'am. 

O.  How  did  you  make  the  sales  of  potatoes  in  your 
wholesale  produce  business? 

A.  We  had  a  potato  salesman  there  that  handled  all 
the  potato  sales  during  that  period. 

Q.     What  was  his  name? 

A.     David  Rosen,  I  believe. 

Q.  Was  he  the  only  man  that  sold  potatoes  at  that 
time? 

A.  I  wouldn't  be  in  a  position  to  say  that,  because 
there  were  8  or  9  other  salesmen  around  the  house  that 
may  have  sold  some  besides  what  he  did. 
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Q.  Did  Mr.  Jim  Jung,  one  of  your  partners,  ever 
personally  make  any  sales  of  potatoes? 

A.     So  far  as  I  know,  I  don't  think  he  did. 

Q.     What  about  Marvin  Berry? 

A.     He  w^as  never  there. 

Q.  Do  you  know  what  persons  the  sales  were  made 
to  during  April  and  May,  1943,  in  a  general  way? 

A.     They  were  made  to  everybody  who  sold  them. 

Q.     Were  they  made  to  other  wholesalers? 

Mr.  Lerner:  If  your  Honor  please,  the  record  speaks 
for  itself,  as  to  whom  sales  were  made,  and  that  would 
be  the  best  evidence.  I  further  object  upon  the  ground 
that  it  is  immaterial  as  to  whom  they  were  made. 

Miss  Marten:  We  did  not  read  any  records  them- 
selves [83]  into  evidence.  We  merely  have  a  summary 
and  the  testimony  of  the  witness. 

Mr.  Lerner:  Plaintiff  is  attempting  to  rely  upon  the 
summary  of  their  own  witness,  their  own  agents.  We 
stipulated  and  permitted  them  to  rely  upon  that  testimony, 
and  I  don't  see  why  they  should  go  back  on  their  testi- 
mony at  this  time. 

Miss  Marten:  The  purpose  of  asking  this  question, 
your  Honor,  is,  I  understand  counsel  does  not  care  to 
stipulate  that  the  Victory  Produce  Company  was  selling 
potatoes  as  an  intermediate  seller. 

The  Court:     That  is  right.     Proceed. 

Q.  By  Miss  Marten:  Did  the  Victory  Produce  Com- 
pany make  sales  to  other  wholesalers? 

A.  They  made  a  lot  of  sales.  Some  wholesalers  may 
have  bought  some,  but  the  biggest  majority  of  them  were 
sold  to  retailers. 
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Q.  Did  the  Victory  Produce  Company  make  cash  and 
carry  sales  to  both  wholesalers  and  retailers? 

A.  I  don't  know  what  constitutes  a  cash  and  carry 
sale. 

Q.  Did  the  Victory  Produce  Company  makes  sales  to 
persons  who  came  to  your  place  of  business  and  picked 
up  the  merchandise  and  paid  cash  to  the  Victory  Pro- 
duce Company? 

A.  The  Victory  Produce  Company  made  sales  of 
potatoes  to  people  who  came  into  the  store,  for  cash,  which 
were  [84]  delivered  to  them,  yes.  Nobody  picks  any- 
thing up  at  the  Victory  Produce  Company  but  what  the 
Victory  employees  don't  deliver. 

Mr.  Lerner :  If  your  Honor  please,  I  think  we  are 
going-  to  get  into  some  technical  questions  as  to  what  con- 
stitutes delivery,  and  what  does  not.  I  am  willing  to  stipu- 
late to  this,  your  Honor:  I  stipulate  on  behalf  of  my 
defendants  that  insofar  as  we  know  Victory  Produce 
Company  as  a  company  made  sales  to  retailers  and  to 
other  wholesalers;  that  in  some  instances  some  of  the 
sales  were  sold  and  cash  was  paid  at  the  time  of  the  sale, 
and  in  other  cases  sales  were  made,  and  were  charged 
upon  the  books,  and  collected  under  the  usual  or  custo- 
mary market  terms. 

Miss  Marten:  We  accept  that  stipulation.  Would  you 
stipulate  that  some  of  the  sales  were  picked  up  at  the 
Victory  Produce  Company,  and  other  sales  were  delivered 
by  the  Victory  Produce  Company? 

Mr.  Lerner:  If  we  agree  on  the  question  of  delivery. 
— in  all  cases  there  has  to  be  a  technical  delivery,  and  in 
some  cases  the  potatoes  were  delivered  by  the  Victory 
Produce  Company,  to  the  best  of  our  knowledge. 
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Miss  Marten:     We  will  accept  that  stipulation. 

Mr.  Lerner:  And  picked  up  at  the  dock  after  it  was 
delivered  to  the  customer.  In  other  cases  motor  vehicles 
and  hand  trucks  were  used  to  make  deliveries  of  the 
potatoes  away  from  the  premises.  Whatever  the  legal  ef- 
fect of  that  [85]  would  be,  is  something  I  would  not 
stipulate  to. 

Miss  Marten:     You  will  stipulate  to  those  facts? 

Mr.  Lerner:     Yes. 

Miss  Marten:  The  government  will  accept  the  stipula- 
tion of  facts. 

The  Court :     All  right. 

Q.  By  Miss  Marten:  Mr.  Sherman,  can  you  tell  us 
how  you  arrived  at  your  ceiling  price  for  potatoes  which 
the  Victory  Produce  Company  sold  during  April  and 
May,  1943? 

A.  Well,  we  based  the  cost  of  the  potatoes  delivered  to 
Lx)s  Angeles. 

Mr.  Lerner:  I  am  going  to  object  to  that  question 
upon  the  ground  that  the  question  calls  for  an  answer 
which  affects  not  Marty  Sherman  individually,  insofar  as 
he  is  concerned.  Any  testimony  that  he  as  an  individual 
would  give  would  not  bind  him  as  an  individual.  It  calls 
for  action  done  by  the  partnership.  The  partnership  is 
not  a  defendant  to  the  action.  Therefore,  it  is  immaterial 
as  to  how  they  did  it,  or  what  they  did. 

The  Court:  Overruled.  How  did  you  fix  the  cost  of 
your  potatoes? 

The  Witness:  On  the  purchase  price  delivered  to  Los 
Angeles.  We  then  added  ours,  according  to  the  O.  P.  A. 
ruling,  of  21  per  cent  for  potatoes  that  we  delivered,  and 
9-1/2  per  cent  for  the  potatoes  that  were  sold  at  the  dock. 

Miss  Marten:     That  is  all,  Mr.  Sherman.    [86] 
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Mr.  Lerner :     No  further  questions,  your  Honor. 

Mr.  Handy:  May  it  please  your  Honor,  I  understand 
from  Miss  Marten  those  are  all  the  witnesses  we  have 
here  at  the  present  time.  However,  there  was  a  question 
raised  this  morning;  I  think  at  least  it  was  hinted  at  in 
counsel's  cross  examination  of  one  of  the  witnesses,  as  to 
the  availability  of  cars  by  the  common  carrier,  by  the  rail- 
road. The  railroad  man  said  he  was  not  able  to  testify 
whether  there  were  any  available.  Our  contention,  our 
theory,  is  that  that  burden  is  placed  upon  the  defendants, 
and  not  upon  us.  I  don't  think  we  have  to  show  that  the 
railroad  company  at  a  particular  time  did  not  have  a  cer- 
tain number  of  cars  on  the  track.  We  would  have  to 
know  what  they  wanted  to  ship;  how  they  wanted  to  ship, 
and  all  that  knowledge  would  be  knowledge  of  the  de- 
fendants. We  believe  the  Court  must  take  judicial  knowl- 
edge that  a  public  carrier,  such  as  a  railroad,  has  cars 
for  the  needs  of  the  public.  H  that  is  not  true,  I  think  it 
is  on  the  defendants  to  show  that. 

The  Court:  Weren't  all  the  dehveries  from  the  Bakers- 
field  area  made  by  truck? 

Mr.  Handy:  They  were  made  by  truck.  I  think  one 
question  of  law  we  are  going  to  have  to  argue  is  not  only 
whether  or  not  18  or  30  cents  truck  price  was  correct, 
but  whether  any  of  this  was  because,  even  though  they 
shipped  by  truck,  they  should  not  have  taken  the  common 
carrier's  22  cents — 15  i)lus  7.  That  is  something  we  will 
point  out  to  your  [87]  Honor  when  we  come  to  analyze 
the  regulation.  We  have  called  a  railroad  man  to  come 
down  here,  who  can  testify  in  a  general  way  what  cars 
were  available,  and  so  forth,  at  this  particular  time.  We 
don't  want  to  do  that  unless  your  Honor  feels  it  is  in- 
cumbent upon  us.     If  there  is  any  reason  to  believe  that 
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there  were  not  available  cars  by  a  common  carrier,  such 
as  the  Southern  Pacific,  or  tlie  Pacific  Fruit  E.rchaiige, 
I  think  it  would  be  upon  the  defendants  to  show  that. 

(Discussion.) 

The  Court:  I  just  wanted  your  general  theory.  Pro- 
ceed. 

Mr,  Handy:    We  rest,  your  Honor. 

Mr.  Lerner:  If  your  Honor  please,  at  this  time  I  would 
like  to  renew  my  motion  to  strike,  and  go  into  a  discus- 
sion of  that  matter.  I  would  like  to  move,  your  Honor, 
that  all  the  evidence  presented  by  plaintiff  in  this  action, 
insofar  "as  it  reflects  or  shows  sales  or  transactions  made 
by  Victory  Produce  Company  as  such  be  stricken  from 
the  record  for  the  reason  that  the  Victory  Produce  Com- 
pany is  not  a  party  defendant  to  the  action  here,  and  is 
not  before  the  Court  at  this  time;  that  the  Court  would 
have  no  jurisdiction  to  render  judgment  against  the  Vic- 
tory Produce  Company  as  a  company. 

Los  Angeles,  California,  Wednesday,  November  1, 
1944.     2  P.  M. 

Mr.  Lerner :  If  your  Honor  please,  at  this  time  I  would 
like  to  renew  my  motion  to  strike,  and  go  into  a  discus- 
sion of  that  matter.  I  would  like  to  move,  your  Honor, 
that  all  the  evidence  presented  by  plaintilT  in  this  action, 
in  so  far  as  it  reflects  or  shows  sales  or  transactions  made 
by  Victory  Produce  Company,  as  such,  be  stricken  from 
the  record  for  the  reason  that  the  Victory  Produce  Com- 
pany is  not  a  party  defendant  to  the  action  here,  and  is 
not  before  the  court  at  this  time;  that  the  court  would 
have  no  jurisdiction  to  render  judgment  against  Victory 
Produce  Company  as  a  company. 
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I  base  my  argument  upon  a  reading  of  Rule  17,  Federal 
Rules  of  Civil  Procedure,  which  reads  as  follows;  I  have 
already  read  it  once  to  the  court,  but  for  the  purpose  of 
continuity  I  will  repeat  it.     Rule  17  (b) : 

"Capacity  to  Sue  or  Be  Sued.  The  capacity  of  an 
individual,  other  than  one  acting  in  a  representative 
capacity,  to  sue  or  be  sued  shall  be  determined  by  the 
law  of  his  domicile.  The  capacity  of  a  corporation  to 
sue  or  be  sued  shall  be  determined  by  the  law  under 
which  it  was  organized.  In  all  other  cases  capacity 
to  sue  or  be  sued  shall  be  determined  by  the  law  of 
the  state  in  which  the  district  court  is  held :  except 
that  a  partnership  or  other  unincorporated  associa- 
tion, [94]  which  has  no  such  capacity  by  the  law  of 
such  state,  may  sue  or  be  sued  in  its  common  name 
for  the  purpose  of  enforcing  for  or  against  it  a  sub- 
stantive right  existing  under  the  Constitution  or  laws 
of  the  United  States." 

And,  therefore,  clearly,  under  Rule  17  (b),  in  a  case 
of  this  character,  the  court  would  be  bound  by  the  rules 
laid  down  by  the  State  of  California,  and  we  would  have 
to  follow  those  rules.  Looking  to  our  California  courts 
we  find  that  in  order  to  sue  the  Victory  Produce  Com- 
pany, as  a  company,  we  must  come  within  Rule  388  of 
the  Code  of  Civil  Procedure,  which  recites  as  follows : 

"When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common 
name,  whether  it  comprises  the  names  of  such  per- 
sons or  not,  the  associates  may  be  sued  by  such  com- 
mon name,  the  summons  in  such  cases  being  served 
on  one  or  more  of  the  associates;  and  the  judgment 
in  the  action  shall  bind  the  joint  property  of  all  of 
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the  associates  and  the  individual  property  of  the 
party  or  parties  served  with  process,  in  the  same 
manner  as  if  all  had  been  named  defendants  and  had 
been  sued  u|X)n  their  joint  liability." 

California  cases  tend  clearly  to  hold  that  a  partnership 
is  a  legal  entity  for  the  purpose  of  suit,  and  in  order  [95] 
to  bring  the  parties  within  the  action,  and  in  order  to 
bring  the  partnership  within  the  action,  the  Victory  Pro- 
duce Company  must  be  named  as  a  party  defendant.  That 
the  manner  in  which  the  action  was  brought,  in  this  case, 
is  an  action  against  individuals.  The  title  reads  as  fol- 
lows: 

"Chester  Bowles,  Administrator,  Office  of  Price 
Administration,  Plaintiff,  vs.  Jim  Jung,  Marty  Sher- 
man and  Marvin  Berry,  individually  and  doing  busi- 
ness as  Victory  Produce  Company,  Defendants." 

There  is  no  action  here  against  Victory  Produce  Com- 
pany as  a  company,  but  merely  against  the  individuals  do- 
ing business  as  Victory  Produce  Company.  I  refer  the 
court's  attention  to  certain  of  the  cases.  We  have  here 
before  us  the  case  of  Artana  v.  San  Jose  Scavenger  Co., 
181  Cal.  628.  I  would  like  to  read  from  the  actual  cases, 
if  I  may,  your  Honor. 

In  this  action  there  was  a  demurrer  to  the  complaint. 
"The  action  was  brought  against  the  copartnership 
alone  as  a  legal  entity,  under  the  provisions  of  Sec- 
tion 388  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  'when  two  or  more  persons,  associated  in 
any  business,  transact  such  business  under  a  common 
name,  whether  it  comprises  the  names  of  such  persons 
or  not,  the  associates  may  be  sued  by  such  common 
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name,  the  summons  in  such  cases  being  served  on  one 
or  more  of  the  associates.'  Concededly  the  [96] 
provisions  of  this  section  authorize  an  action  against 
a  copartnership  by  its  common  name,  the  section 
recognizing;-  a  copartnershij)  as  a  distinct  legal  entity 
for  the  purposes  thereof.  The  action  was  one  to 
have  the  interest  of  the  plaintiff,  claimed  to  have 
been  accjuired  by  purchase  at  an  execution  sale  of  the 
interest  of  one  of  the  partners  in  the  copartnership, 
ascertained,  and  for  an  accounting.  The  record  does 
not  show  how  summons  was  served  on  the  partner- 
ship defendant,  or,  indeed,  that  it  was  ever  served  on 
any  of  the  partners.  However,  a  demurrer  was  in- 
terposed to  the  complaint  by  one  Peter  Devincenzi 
who  was  not  named  in  the  complaint,  describing 
himself  as  'sued  as  Santa  Fe  Scavenger  Company,  a 
copartnership.'  This  demurrer  purported  to  be  the 
demurrer  of  the  said  Devincenzi  alone,  as  an  in- 
dividual, and  did  not  purport  to  be  the  demurrer  of 
the  defendant  partnership.  Plaintiff  thereupon  made 
a  motion  for  an  order  striking  such  demurrer  from 
the  files  on  the  ground  that  Devincenzi  is  'a  stranger 
to  the  action  and  not  a  party  thereto  and  upon  the 
further  ground  that  the  said  demurrer  is  sham.'  This 
motion  was  denied.  The  demurrer  was  thereafter 
sustained  and  judgment  given  'that  plaintiff  take 
nothing  by  his  said  complaint,'  and  'that  the  said  [97 J 
action  be  dismissed.'  This  is  the  judgment  appealed 
from. 

"We  see  no  good  answer  to  the  claim  of  appel- 
lant seasonably  made,  and  ever  since  insisted  on, 
that  the  attempted  demurrer  was  not  entitled  to  be 
considered.  It  did  not  purport  to  be  the  demurrer 
of   any   party   to   the   action,   for   the   only   party  de- 
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fendant  was  the  Santa  Fe  Scavenger  Company,  a 
partnership,  which,  for  the  purposes  of  the  statute 
(Code  Civ.  Proc.  Sec.  388)  is  regarded  as  a  leg-al 
entity  distinct  from  its  members.  Although,  by  vir- 
tue of  the  amendment  of  the  section  in  1907.  the 
judgment  in  an  action  so  brought  binds  not  only  the 
joint  property  of  the  associates,  but  also  the  in- 
dividual property  of  the  party  or  parties  served  with 
process,  it  is  still  true  that  the  action  contemplated 
by  the  section  is  one  against  the  associates  as  such  to 
enforce  a  claim  existing  against  the  association,  and 
is  not  an  action  against  the  individual  members  of 
the  association;  that  is,  unless  they  are  as  indi- 
viduals, -made  parties  thereto.  The  association, 
whether  it  be  a  copartnership  or  other  association 
of  individuals  transacting  business  under  a  common 
name,  is,  for  the  purposes  of  the  section,  a  legal  en- 
tity distinct  from  its  [98]  members,  and  it  is  this 
legal  entity  which  is  in  this  action  the  sole  partv 
defendant. 

"See,  generally,  Bollman  Co.  v.  Bachman  &  Co., 
16  Cal.  App.  589,  591.  The  record  does  not  show 
that  Devincenzi  was  one  of  the  associates  or  partners, 
and  the  complaint  does  not  purport  to  state  any  cause 
of  action  against  him.  So  far  as  the  record  shows 
he  is  an  absolute  stranger  to  the  action.  Certainly 
his  demurrer  as  an  individual  is  not  the  demurrer  of 
the  sole  defendant  in  the  action,  viz.,  the  Santa  Fe 
Scavenger  Co.,  a  copartnership." 

This  case  clearly  brings  out,  if  your  Honor  please,  first, 
that  there  is  a  separate  distinct  entity.  It  is  the  reverse 
of  the  position  we  have  here.  However,  it  is  one  of  the 
leading  cases  confirming  the  doctrine  of  a  distinct  entity. 
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I  would  like  to  cite  the  case  of  John  Bollman  Co.  v.  S. 
Bachmnn  &  Co.,  16  Cal.  App.,  589.  Tn  this  action,  the 
orig-inal  action  was  by  The  John  Bollman  Company,  a 
cor])oration,  Plaintiff,  vs.  S.  Bachman  &  Company,  a  co- 
partnership. I  might  state  briefly,  without  reading  it,  the 
substance  of  it. 

Tn  this  action  no  attempt  was  made  in  the  original  com- 
plaint to  allege  who  comprised  the  copartnership.  The 
])rayer  was  for  judgment  against  "the  defendant."  The 
action  [99]  was  brought  under  Section  388,  Code  of  Civil 
Procedure.  After  the  Statute  of  Limitations  had  run 
against  the  action  the  plaintiff  filed  an  amendment  to  his 
complaint,  and  in  the  amended  complaint  he  changed  the 
title  to  read  "The  John  Bollman  Company,  a  corporation, 
Plaintiff,  vs.  S.  Bachman  &  Company,  a  copartnership, 
Simon  Bachman  and  Arthur  Bachman,  copartners  doing 
business  under  the  firm  name  of  S.  Bachman  &  Company, 
Defendants."  Now,  we  then  had  in  the  amended  com- 
plaint S.  Bachman  &  Company,  a  fictitious  firm  name,  a 
copartnership;  we  also  in  addition  to  that  had  the  indi- 
vidual copartners  doing  business  under  the  firm  name  of 
S.  Bachman  &  Company,  defendants,  instead  of  the  above. 
The  amended  complaint  also  contained  appropriate  allega- 
tions charging  the  individuals,  Simon  Bachman  and  Ar- 
thur Bachman,  copartners  doing  business  under  the  firm 
name  of  S.  Bachman  &  Company. 

A  demurrer  was  filed  by  Arthur  Bachman  and  Simon 
Bachman  to  the  amended  complaint.  The  demurrer  was 
sustained  without  lea\e  to  amend.  A  judgment  was  en- 
tered against  S.  Bachman  &  Company,  a  copartnership. 
The  court  held  in  that  case  that  both  questions  were  to 
be  answered  by  the  question  of  whether  or  not  the 
amended  complaint  brought  in  new  defendants.     Appellant 
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contended  that  there  was  no  new  cause  of  action  stated 
by  the  amended  complaint,  but  contended  that  by  the  ad- 
dition of  Simon  Bachman  and  Arthur  Bachman  as  parties 
defendant  new  parties  were  brought  in,  |  100]  and  it  was 
merely  an  elaboration  of  the  name  of  the  defendant  com- 
pany.    The  court  said: 

"While  it  is  true  that  the  section  says  the  asso- 
ciates may  be  sued  by  such  common  name,  the  whole 
section  indicates  that  the  action  in  substance  is  an 
action  against  the  associates  as  such  and  not  against 
the  individuals.  The  section  recognizes  the  associa- 
tion, or,  as  in  this  case,  the  copartnership,  as  a  dis- 
tinct entity,  against  which  the  partnership  obligation 
may  be  enforced.  In  an  action  brought  as  this  was, 
the  partnership  is  the  only  defendant." 

And  that  by  naming  the  defendants,  Arthur  Bachman 
and  Simon  Bachman,  copartners  doing  business  under  the 
firm  name  of  S.  Bachman  &  Company,  it  constituted 
bringing  in  separate  parties,  new  and  distinct  parties, 
separate  entirely  from  the  defendant  company  as  a  com- 
pany; and  the  sustaining  of  the  demurrer  was  thereupon 
affirmed. 

We  have  a  similar  situation  in  this  case,  your  Honor. 
The  case  here  is  against  Jim  Jung,  Marty  Sherman  and 
Marvin  Berry,  doing  business  as  Victory  Produce  Com- 
pany. Under  the  ruling  in  Bollman  vs.  Bachman  they  are 
not  suing  the  partnership  as  the  legal  entity;  they  are 
suing  the  individuals.  The  words  have  been  held  to 
mean  they  are  words  of  description,  showing  the  nature 
of  their  operation,  but  the  actual  partnership  is  not  a 
party  to  the  action;  that  the  action  is  |101]  one  against 
the  individuals  as  such. 
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Now,  we  have  the  case  of  Mary  J.  Craig  v.  San  Fer- 
nando P\irniture  Co.,  89  Cal.  App.  169.  This  was  an 
action  which  arose  out  of  an  automobile  colHsion.  The 
original  action  was  against  the  San  Fernando  Furniture 
Company,  a  corporation,  and  Ira  E.  Stewart,  an  employee 
who  was  driving  the  truck  for  the  defendant  corporation. 
After  the  filing  of  the  action,  and  after  the  Statute  of 
Limitations  had  run,  plaintiff  filed  an  amendment  to  its 
complaint  reading: 

"Mary  J.  Craig,  Plaintiff,  v.  San  Fernado  Furni- 
ture Company,  Alex  Cohen,  Louis  Cohen  and  Morris 
Cohen,  copartners  doing  business  under  the  firm 
name  and  style  of  San  Fernando  Furniture  Com- 
pany, and  Ira  E.  Stewart,  Defendants." 

The  first  paragraph  of  the  amended  complaint  was 
changed  to  read  as  follows: 

"That  at  all  times  mentioned  herein  the  defendant 
San  Fernando  Furniture  Company  was  and  now  is 
a  copartnership;  that  Alex  Cohen,  Louis  Cohen  and 
Morris  Cohen  are  the  names  of  the  persons  com- 
prising such  copartnership  and  that  said  Alex  Cohen, 
Louis  Cohen  and  Morris  Cohen  now  are  and  at  all 
times  mentioned  herein  were  associated  together  in 
the  retail  furniture  business  in  the  City  of  Los  An- 
geles, California,  transacting  such  business  under  the 
firm  name  1 102]  and  style  of  San  Fernando  Furni- 
ture Company:  that  said  associates  Alex  Cohen, 
Louis  Cohen  and  Morris  Cohen  are  sued  herein  un- 
der said  firm  name  and  style  of  San  Fernando  Furni- 
ture Company  pursuant  to  Section  388  of  the  Code 
of  Civil  Procedure  of  the  State  of  California, 
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"That  at  all  times  mentioned  herein  the  defendant 
Ira  E.  Stewart  was  the  employee  of  said  San  Fer- 
nando Furniture  Company,  a  copartnership,  and  of 
Alex  Cohen,  Louis  Cohen  and  Morris  Cohen,  doing 
business  under  the  firm  name  of  San  Fernando  Fur- 
niture Company  and  that  said  Ira  E.  Stewart  at  all 
times  mentioned  herein  was  acting  as  a  driver  of  the 
automobile  truck  belonging  to  said  San  Fernando 
Furniture  Company  and  the  said  Alex  Cohen,  Louis 
Cohen  and  Morris  Cohen,  doing  business  under  said 
common  name." 

In  this  action  the  court  held  that  there  was  no  right 
on  the  part  of  plaintifif  to  amend  the  complaint;  that  it 
was  beyond  the  Statute  of  Limitations;  that  by  amending 
their  complaint  and  bringing  in  the  parties  Alex  Cohen, 
Louis  Cohen  and  Morris  Cohen,  doing  business  under  the 
common  name  of  San  Fernando  Furniture  Company,  they 
were,  in  effect,  bringing  in  new  parties  to  the  action;  that 
they  were  separate  and  distinct  from  the  legal  entity,  and 
confirmed  the  legal  entity  as  provided  by  Section  388  of 
the  Code  of  [103]  Civil  Procedure  as  it  existed  in  Cali- 
fornia. The  court  went  into  considerable  discussion  with 
respect  to  comparative  cases  in  other  jurisdictions,  but  the 
principal  rule  of  the  entity  of  the  partnership,  as  a  sepa- 
rate and  distinct  entity  was  definitely  recognized  in  this 
state,  and  that  Stewart,  who  was  an  employee  of  the  de- 
fendant company  was,  in  effect,  not  an  employee  of  the 
individuals,  but  was  an  agent  of  the  company,  and  as  such 
agent  of  the  company  he  was  not  the  agent  of  the  indi- 
viduals.   They  recognized  that  distinction;  in  other  words. 
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he  was  the  agent  of  a  recognized  legal  entity,  even  from 
the  standpoint  of  agency  under  the  California  Act.  The 
court  in  that  case  cited  numerous  other  cases,  and  also 
cited  the  Santa  Fe  Scavenger  Company  case.  I  might 
state  this;  on  page  176  the  court  said: 

"It  is  still  true  that  the  action  contemplated  by  the 
section  is  one  against  the  associates  as  such  to  en- 
force a  claim  existing  against  the  association,  and  is 
not  an  action  against  the  individual  members  of  the 
association." 

T  also  cite  the  case  of  Ferry  v.  North  Pacific  Stages, 
112  Cal.  App.  348.  This  is  the  case  of  W.  J.  Ferry  vs. 
North  Pacific  Stages  (a  corporation)  et  al;  Seattle- Port- 
land-San Francisco  Auto  Stage  Co.  (a  corporation) ;  and 
after  the  complaint  was  filed  it  was  discovered  that  the 
Seattle-Portland-San  Francisco  Stage  Co.,  instead  of 
being  [104  J  a  corporation  was  a  copartnership,  and  that 
the  members  of  the  copartnership  were  D.  M.  Shattuck 
and  John  Doe  Christie.  Summons  was  duly  issued.  An 
affidavit  of  service  of  summons  was  filed  reciting  that 
process  in  said  cause  was  personally  served  upon  "Fred 
Gordon,  a  member  of  said  association."  Fred  Gordon  ap- 
peared personally  and  answered  the  complaint.  The  de- 
fendant Seattle-Portland-San  Francisco  Auto  Stage  Com- 
pany did  not  appear  or  answer  as  a  corporation,  as  an 
association,  or  at  all.  This  was  prior  to  the  amendment 
to  the  complaint.  Then  they  amended  their  complaint  to 
include  Shattuck  and  Christie,  and  they  named  them  as 
follows:  D.  M.  Shattuck  and  John  Christie,  doing  busi- 
ness under  the  firm  name  and  style  of  Seattle- Portland- 
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San  Francisco  Auto  Stage  Co.     And  in  paragraph  III  of 

the  complaint  they  further  alleged: 

"D.  M.  Shattuck,  John  Doe  Christie  *  *  * 
were  at  all  times  *  *  *  and  still  are  associated 
together  and  doing  business  under  the  firm  name  and 
style  of  Seattle-Portland-San  Francisco  Auto  Stage 
Co." 

The  court  held  in  that  case : 

"The  remaining  question  is,  was  the  Seattle-Port- 
land-San Francisco  Auto  Stage  Company  also  made 
a  party  defendant  as  an  association  or  partnership? 
Did  the  court  have  jurisdiction  of  this  company  as  an 
association?  It  is  true  paragraph  [105]  III  of  the 
complaint  further  alleges,  'D.  M.  Shattuck,  John  Doe 
Christie  *  *  *  were  at  all  times  *  *  *  ^j^^j 
still  are  associated  together  and  doing  business  under 
the  firm  name  and  style  of  Seattle-Portland-San 
Francisco  Auto  Stage  Co.'  It  is  also  true  the  title 
to  the  complaint  includes  these  last-named  individuals 
as  party  defendants.  The  foregoing  language  clearly 
indicates  it  was  the  intention  of  the  pleader  to  con- 
stitute these  named  individuals  as  party  defendants. 
They  are  merely  identified  as  doing  business  in  the 
name  of  the  Seattle-Portland-San  Francisco  Auto 
Stage  Company.  The  company  as  a  separate  entity 
is  not  made  a  party  defendant.  To  have  included 
this  last-named  company  as  a  party  defendant  inde- 
pendent of  the  individuals  who  are  alleged  to  com- 
pose the  organization,  it  should  have  been  specifically 
named  as  a  defendant.  This  was  not  done.  Our 
courts  have  uniformly  held,  without  exception,  that 
similar  descriptions  of  individuals  as  members  of  an 
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association  or  partnership,  does  not  constitute  the  or- 
ganization itself  a  party  to  the  action.  This  is  not 
an  action  pursuant  to  the  provisions  of  Section  388  of 
the  Code  of  Civil  Procedure  against  the  'common 
name'  under  [106]  which  individuals  are  associated 
and  doing  business.  (Davidson  v.  Knox,  67  Cal., 
143;  Feder  v.  Epstein,  69  Cal.,  496,  Maclay  Co.  v. 
Meads,   14  Cal.  App.  363.)" 

The  Court :     They  are  just  along  the  same  line  ? 

Mr.  Lerner :     They  are  all  along  the  same  line. 

The  Court:  There  is  no  need  to  argue  further  on 
those. 

Mr.  Lerner:  If  the  court  is  satisfied,  there  is  no  need 
of  going  into  further  detail  on  those. 

The  Court:     No,  if  they  are  cumulative  cases. 

Mr.  Lerner :  Might  I  point  to  the  comparison  the 
court  makes  in  Maclay  Co.  v.  Meads,  wherein  the  court 
said  this: — 

The  Court :     You  did  not  give  the  citation. 

Mr.  Lerner:  14  Cal.  App.  363,  112  Pac.  195.  The 
court  in  that  case  said  this:     It  will  be  seen — 

11ie  Court :  Counsel,  I  assume  it  is  the  same  state- 
ment you  have  read;  there  is  no  need  of  reading  these 
cumulative  cases. 

Mr.  Lerner :  T  won't  impose  upon  the  court  further.  I 
will  cite  the  cases  of  Davidson  v.  Knox,  67  Cal.,  143: 
Feder  v.  Epstein,  69  Cal.,  456,  10  Pac.  783;  also  a  recent 
case,  1943.  Debois  v.  Hotel  and  Apartment  Clerks'  Union 
134  Pac.  2nd  328.  That  case  is  not  exactly  in  point,  but 
it  d(;es  affirm  the  legal  entity  rule  established  in  the 
l^revious  cases. 
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We,  therefore,  find  this,  if  your  Honor  please:  That 
in  the  cases  in  CaHfornia,  and  under  Rule  17  (b),  in 
order  for  the  plaintiff  to  have  established  a  case  against 
the  [107]  Victory  Produce  Company,  they  must  have 
shown  that  the  defendants  Marty  Sherman,  Jim  Jung  and 
Marvin  Berry,  as  individuals,  made  sales  in  violation  of 
the  price  ceiling.  Without  conceding  for  one  moment 
that  any  violation  did  take  place,  the  fact  still  remains, 
if  your  Honor  please,  that  they  have  no  party  defendant 
here  before  the  court  by  the  name  of  Victory  Produce 
Company.  They  don't  have  all  of  the  defendants  who 
composed  the  Victory  Produce  Company.  They  only  have 
two  of  them  before  the  court.  They  can't  bind  them 
jointly.  Therefore,  it  is  not  possible  to  get  judgment 
against  the  Victory  Produce  Company,  and  for  that  rea- 
son, any  evidence  as  against  the  Victory  Produce  Com- 
pany should  be  dismissed  in  so  far  as  any  action  against 
the  Victory  Produce  Company  is  concerned. 

In  view  of  the  fact  that  all  of  the  evidence  tends  to 
show  sales  made  on  transactions  which  took  place  by  Vic- 
tory Produce  Company,  rather  than  by  individuals  as 
such,  in  so  far  as  this  evidence  introduced  has  no  rela- 
tionshi])  or  bearing,  or  establishes  a  case  against  the  in- 
dividuals, as  individuals,  the  case  against  the  individuals 
must  be  dismissed,  and  this  motion  is  being  made  on  be- 
half of  the  individuals  as  such. 

Mr.  Handy:  I  am  sorry,  your  Honor,  I  am  taken  a 
little  unawares  by  this  motion,  because  I  did  not  antici- 
pate it.  I  did  not  draw  the  pleadings;  the  matter  was 
never  raised  or  discussed,  and  I  am  not  as  familiar  as 
counsel  is  on  this  [108]  particular  issue.  I  may  state  at 
the  beginning,  if  your  Honor  has  any  doubts  about  it,  T 
would  appreciate  it  if  we  might  take  the  evidence,  and 
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then  be  permitted  to  file  a  mcmorandtim  with  your  Honor. 
However,  I  will  state  this  is  not  my  pleading,  biit  is  a 
national  form  which  has  been  wished  on  us.  I  don't 
particularly  like  the  form  of  pleading  myself.  It  isn't 
consistent  with  our  usual  California  allegations,  in  the 
title,  when  we  are  suing  a  partnership,  and  I  have  made 
sojne  changes  in  that  regard  heretofore,  but  not  in  this 
case. 

Your  Honor,  of  course,  appreciates,  having  practiced 
long  before  the  courts  of  California,  that  our  rule  in 
California  is  that  we  allege  John  Doe  and  Richard  Roe 
individually,  when  we  want  to  sue  them  individually,  and 
John  Doe  and  Richard  Roe,  a  copartnership,  doing  busi- 
ness as  the  John  Doe  Company.  That  is  the  ordinary 
method  of  alleging  both  an  individual  and  partnership  lia- 
bility. 

In  the  action  that  we  have  here  today,  it  is  set  up  in 
the  complaint  the  way  it  is  in  the  title;  that  is,  "Jim  Jung, 
Marty  Sherman  and  Marvin  Berry,  individually";  cer- 
tainly, that  makes  them  individual  defendants,  and  the 
allegations  of  the  complaint  would  apply  to  them  indi- 
vidually. Then  it  goes  on  in  the  title  and  says  *'and  doing 
business  as  Victory  Produce  Company."  Then  in  para- 
graph IV  of  the  complaint,  the  allegation  is: 

"At  all  times  mentioned  herein  defendants 
Jim  [109]  Jung,  Marty  Sherman  and  Marvin  Berry 
were  co-partners  doing  business  as  Victory  Produce 
Company,  with  the  principal  place  of  business  lo- 
cated at  1124  South  San  Julian  Street,  Los  Angeles, 
California," 

and  that  allegation  is  admited  bv  the  answer. 
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The  whole  question  then  is,  whether  or  not  it  is  neces- 
sary to  allege  in  the  title,  which  is  no  part  of  the  com- 
plaint, the  fact  that  persons  are  a  copartnership.  Had 
we  said  "Individually,  and  as  a  copartnership  doing-  busi- 
ness as  Victory  Produce  Company"  I  take  it  there  could 
be  absolutely  no  question  about  the  fact  that  both  were 
brought  in ;  but  by  leaving  out  in  the  title  as  to  whether 
or  not  they  were  copartners,  and  this  was  a  joint  venture 
— it  would  seem  very  much  as  though  it  were  a  joint 
venture  by  the  testimony  on  the  stand — while  they  did 
have  an  agreement,  one  man  came  in  at  the  beginning  of 
the  season,  and  went  out  at  the  end  of  the  season;  so  it 
may  either  have  been  a  joint  venture,  but  "whether  or 
not,  by  failing  to  put  in  those  words,  "a  copartnership 
doing  business" — whether  or  not  we  have  brought  them 
in  as  parties  is  the  question  we  are  concerned  with.  Rule 
9(a)  of  the  Federal  Rules  of  Civil  Procedure  provides 
as  follows : 

"It  is  not  necessary  to  aver  the  capacity  of  a  party 
to  sue  or  be  sued  or  the  authority  of  a  party  to  sue 
or  be  sued  in  a  representative  [110]  capacity  or  the 
legal  existence  of  an  organized  association  of  per- 
sons that  is  made  a  party,  except  to  the  extent  re- 
quired to  show  the  jurisdiction  of  the  court.  When 
a  party  desires  to  raise  an  issue  as  to  the  legal  ex- 
istence of  a  party  or  the  capacity  of  any  party  to  sue 
or  be  sued  or  the  authority  of  a  party  to  sue 
or  be  sued  in  a  representative  capacity,  he  shall  do 
so  by  specific  negative  averment,  which  shall  include 
such  supporting  particulars  as  are  particularly  within 
the  pleader's  knowledge." 

We   believe   that   our   pleading   comes    squarely   within 
Rule  9(a)  of  this  court.  We  also  believe  it  comes  squarely 
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within  the  provisions  of  Rule   17  (b)   quoted  by  the  de- 
fendant.    The  capacity  to  sue  or  be  sued,  of  course,   is 
determined  by  the  jurisdiction  in  which  the  court  is  lo- 
cated, but  Rule  17  (b),  as  read  by  the  defendants,  states: 
"except  that  a  partnership  or  other   unincorporated 
association,  which  has  no  such  capacity  by  the  law 
of  such  state,  may  sue  or  be  sued  in  its  common 
name  for  the  purpose  of  enforcing  for  or  against  it 
a  substantive  right  existing  under  the  Constitution  or 
laws  of  the  United  States." 

I  don't  think  that  particularly  applies,  because  in  this 
state  the  capacity  to  sue  comes  under  the  provisions  of 
the  Code  of  Civil  Procedure,  which  were  read  by  the  de- 
fendants, [111]  and  I  think  our  pleading  comes  squarely 
under  that  section,  because  we  have  sued  them  indi- 
vidually, and  by  their  firm  name  "Victory  Produce  Com- 
pany." 

I  intended,  as  a  matter  of  fact,  at  the  noon  hour  to 
run  down  some  of  these  cases,  but  I  did  not  get  very  far. 
There  is  a  case  in  13  Cal.  App.  (2d),  440.  I  looked  at 
the  digest,  but  I  did  not  get  a  chance  to  read  the  case. 
I  am  not  sure  just  what  it  holds,  or  whether  it  comes 
within  the  issues  here,  but  the  digest  there  seemed  to  be 
that  where  parties  were  sued,  and  the  capacity  was  not 
mentioned,  they  had  not  brought  in  the  partnership:  but 
it  does,  if  they  had  mentioned  the  partnership  name, 
which  in  this  case  was  Karl's.  I  don't  know  whether  it  is 
the  Karl  Shoe  Company  or  not:  but  it  would  not  be  suf- 
ficient if  they  had  merely  designated  the  defendants  as 
"Karl's  doing  business  under  the  name  of  Karl's."  I  am 
not  very  sure  whether  that  would  cover  the  situation,  but 
I  think  we  come  squarely  within  the  provisions  of  Rule 
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9  (a) ;  if  your  Honor  has  any  question  about  it,  I  would 
like  to  get  the  recent  ruHngs  on  the  matter. 

The  Court:     I  will  hear  the  testimony. 

Mr.  Lerner:  If  your  Honor  please,  I  might  say  in 
connection  with  the  case  cited  by  counsel,  that  I  have  read 
that  case,  and  that  is  a  situation  where  they  name  a  com- 
pany without  specifying  the  name.  Then  the  evidence 
showed  that  the  plaintiff  bringing  the  action  knew  the 
name  [112]  of  the  defendant  company,  and  merely  hadn't 
specified  the  name.  In  other  words,  they  sued  a  company 
composed  of  two  parties  who  were  mentioned,  but  it 
turned  out  that  the  company  was  Karl's,  and  was  a  co- 
partnership. They  held  that  by  using  the  words  "and 
company"  they  had  named  a  fictitious  name,  without  nam- 
ing the  name  of  the  company. 

The  Court:  I  will  hear  the  testimony,  without  preju- 
dice.    Exception  allowed  [88] 

Mr.  Lerner:  At  this  time,  your  Honor,  I  would  like 
to  make  a  motion  for  a  dismissal  and  a  nonsuit  on  be- 
half of  the  defendants  named  whom  T  am  representing, 
upon  the  grounds  that  there  has  been  no  evidence,  or,  as- 
suming that  the  evidence  introduced  is  correct,  it  still  does 
not  establish  a  case  against  the  defendants  Marty  Sher- 
man or  Jim  Jung,  either  individually,  or  doing  business 
as  the  Victory  Produce  Company.  For  the  purpose  of 
this  motion,  if  your  Honor  please,  I  would  like  to  repeat 
my  arguments  in  connection  with  the  situation  of  the 
partnership  as  to  whether  or  not  a  partnership  is 
brought  in. 

The  Court:     So  understood. 

Mr.  Lerner:  In  addition  to  that,  your  Honor,  T  would 
like  to  point  out  to  the  court,  if  I  may,  that  to  determine 
whether  or  not  plaintiffs  have  stated  a  cause  of  action. 
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assuming  even  their  proof  were  correct, — whether  or  not 
they  have  stated  a  cause  of  action  against  Marty  Sher- 
man and  Jim  Jung,  individually,  and  doing  business  as 
the  [113]  Victory  Produce  Company.  I  would  like  to 
call  the  court's  attention  first  to  regulation  271.  In  7  Fed- 
eral Register,  9179,  the  original  regulation  was  published 
and  made  official.  1  might  state  this :  There  is  only  one 
amendment  that  affects  the  regulation  as  it  was  originally 
issued.  That  is  No.  9,  in  so  far  as  the  issues  before  this 
court  are  concerned,  and  amendment  No.  9  affects  it  only 
to  the  extent  that  there  is  a  change  in  the  event  of  icing 
car  lots. 

Miss  Marten:     I  don't  agree  to  that. 
Mr.  Lerner :     I  am  sure;  but  I  can  bring  in  the  amend- 
ment.   Federal  Register,  Vol.  7,  page  9179  sets  forth  price 
regulation  271  as  follows: 

"Certain  perishable  food  commodities,  sales  except 
at  retail. 

"In  the  judgment  of  the  Price  Administrator  it  is 
necessary  and  proper,  in  order  to  effectuate  the  pur- 
poses of  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  and  Executive  Order  No.  9250,  that 
maximum  prices  be  established  for  the  sale  of  certain 
perishable  food  commodities  f.  o.  b.  country  shipping 
point,  and  at  wholesale.  The  following  regulation 
supersedes  Temporary  Maximum  Price  Regulation." 

However,  going  to  the  matter  of  the  substance  of  the 
regulation  we  find  as  follows,  if  your  Honor  please:  We 
have  the  regulation,  or  the  body  which  is  in  a  position 
to  1 114]  establish  the  law.  I  recognize  the  fact  that  the 
regulation  is  the  law,  and  the  Administrator  is  the  agent, 
bringing  about  the  details,  which  are  set  out  in  Sections 
1351.1001  to  1351.1018. 
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The  Court:     You  are  going  too  fast. 

Mr.  Lerner:  The  regulation  sets  out,  and  subdivides 
its  substance  into  18  subsections,  each  one  separate,  clear 
and  distinct.  First  is  subsection  1.  When  I  say  subsec- 
tion 1,  I  mean  this  is  1351.1001.  The  numerical  series 
are  right  at  the  end,  and  shows  the  applicability  of  this 
maximum  price  regulation. 

"(a)  Commodities  to  be  priced  under  this  regula- 
tion. This  regulation  applies  to  the  following  perish- 
able food  commodities: 

"(1)  All  white  flesh  potatoes,  whether  used  for 
human  consumption  or  as  seed  potatoes. 

"(2)  All  dry  onions  used  for  human  consumption, 
produced  in  the  calendar  year  1942. 

''(b)  To  what  types  of  sellers  this  regulation  ap- 
plies. This  regulation  applies  to  country  shippers  and 
all  intermediate  sellers,  as  defined  herein,  of  the  com- 
modities listed  in  paragraph  (a)  of  this  section,  but 
does  not  apply  to  retailers." 

Subsection  (c)  of  1351.1001,  states  the  purposes  of  this 
regulation  as  follows:    [115] 

"(c)  Purposes  of  this  regulation.  (1)  Appendix 
A  sets  forth  maximum  prices  and  repeats  the  ap- 
plicable differentials  set  forth  in  Sec.  1351.1002  (b) 
for  the  country  shipper,  at  the  country  shipping 
point,  on  board  car  or  any  other  common  carrier,  for 
each  variety  and  grade,  in  the  month  of  sale  and 
area  in  which  the  commodities  were  produced. 

"(2)  Appendix  B  sets  forth  the  figures  which  dif- 
ferent classes  of  intermediate  sellers  must  use  in  cal- 
culating maximum  prices." 
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Then  we  have  in  (d)  prohibition  against  sales  above 
maximum  prices. 

Then  we  have  1351.1002.  The  first  one  from  which  I 
quoted  is  very  general,  covering  all.  Then  1351.1002  sets 
down: 

"How  a  country  shipper  establishes  his  maximum 
price  for  a  perishable  food  commodity,  as  set  forth 
in  Appendix  A." 

The  regulation  goes  to  a  great  extent  in  showing  how  to 
establish  the  grades,  varieties,  sizes,  size  of  package, 
services  rendered,  whether  it  is  a  delivered  basis  or  coun- 
try shipping  point  basis,  what  he  may  add,  and  what  he 
has  to  deduct. 

Sec.  1351.1003  is: 

"How  an  intermediate  seller  calculates  his  [116] 
maximum  prices  for  perishable  food  commodities 
listed  in  Appendix  B." 

Now,  1351.1002  states  how  a  country  shipper  shall  ar- 
rive at  his  prices,  and  in  1351.1003  how  an  intermediate 
seller  shall  arrive  at  his  prices,  and  we  have  a  separate 
appendix  to  which  he  must  refer.  He  is  directed  spe- 
cifically, not  to  Appendix  A,  but  Appendix  B.  In  Section 
1351.1003  we  find  first: 

''For  the  purposes  of  this  regulation  'intermediate 
sellers'  are  divided  into  the  following  classes." 

Then  they  define  who  is  an  intermediate  seller : 

"and  the  term  means  any  wholesale  seller,  including, 
but  not  limited  to  terminal  distributors,  service  and 
cash-and-carry  wholesalers,  carlot  receivers,  jobbers 
or  any  other  pervSon  who  purchases  for  the  purpose 
of  reselling,  exce/t  country  shippers  and  retailers." 
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You  will  notice  specifically  that  "country  shipper"  is 
set  aside  and  distinguished  from  "intermediate  seller"  just 
as  "retailer"  is  set  aside  and  distinguished  from  "inter- 
mediate seller"  and  "country  shipper".  Then  they  say  as 
follows : 

"except  country  shippers  and  retailers,  and  who  take 
title  and  make  sales  to  any  person  who  is  not  the  ulti- 
mate consumer." 

In  other  words,  anyone  between  the  country  shipper 
and  [117]  the  ultimate  consumer,  with  the  exception  of 
the  retailer,  is  considered  an  intermediate  seller.  There 
is  no  question  in  my  mind  that  the  Victory  Produce  Com- 
pany, while  they  were  selling  potatoes,  acted  as  inter- 
mediate sellers,  because  it  was  intended  under  the  act  that 
everybody  be  considered  an  intermediate  seller.  They  are 
either  in  one  group  or  the  other.  Then  they  attempt  to 
define  and  separate  into  three  classes  all  intermediate 
sellers.     They  say: 

"(1)  Class  1:  Retailer-owned  cooperative  whole- 
saler. A  retailer-owned  cooperative  wholesale  is 
either  a  non-profit  organization  or  a  corporation, 
51%  or  more  of  the  stock  of  which  is  owned  by  its 
retail  customers  and  which  distributes  food  commodi- 
ties for  resale  without  materially  changing  their 
form." 

Well,  clearly  that  does  not  afifect  the  problem  before  the 
court  at  this  time. 

"(2)  Class  2:  Cash  and  carry  wholesalers.  Cash- 
and-carry  wholesaler  is  a  wholesaler  not  in  Class  1," 
that  is,  not  a  cooperative,  "who  distributes  food  com- 
modities for  resale  or  to  commercial,  industrial  and 
institutional  users  without  materially  changing  their 
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fomi  and  who  does  not  customarily  deliver  or  extend 

credit. 

**(3)  Qass  3:  Service  Wholesalers.  A  senice 
wholesaler  is  a  wholesaler  not  in  class  [118]  1  who 
distributes  food  commodities  for  resale  or  to  com- 
mercial, industrial  or  institutional  users  without  ma- 
terially changing  their  form  and  who  customarily  de- 
livers, or  delivers  and  extends  credit  to  purchasers. 

"(b)  The  intermediate  seller  shall  calculate  once 
every  week  on  the  day  set  forth  opposite  the  name  of 
the  food  commodity  in  Appendix  B  his  maximum 
price  for  each  variety  and  grade  of  such  food  com- 
modity as  follows:" 

Assuming  we  are  now  an  intermediate  seller,  the  first 
step  we  must  determine  is  how  we  start  to  determine  our 
prices. 

The  Court :  Counsel.  I  will  have  to  go  over  those  pretty 
carefully  anyway,  so  I  will  hear  the  testimony,  ^\"e  will 
proceed  with  the  case.  I  will  allow  you  an  exception  with- 
out prejudice  to  making  a  motion,  and  I  will  hear  argu- 
ment at  the  conclusion  of  the  testimony.   [119] 

The  Court :  I  will  hear  the  testimony.  We  will  pro- 
ceed with  the  case.  I  will  allow  an  exception,  without 
prejudice  to  make  a  motion,  and  I  will  hear  argument 
again  at  the  conclusion  of  the  testimony. 

Mr.  Lerner :  I  would  like  to  introduce  the  testimony 
of  Mr.  Sherman  on  behalf  of  the  defendants  I  am  rep- 
resenting. 
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MARTY  SHERMAN 

called  as  a  witness  by  and  on  behalf  of  the  defendants, 
having  been  previously  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Lerner: 

Q.  Mr.  Sherman,  you  are  one  of  the  defendants 
named  in  this  action?   |89]  A.     Yes,  sir. 

Q.  Do  you,  as  an  individual,  and  for  your  own  be- 
half, buy  any  potatoes  for  the  purpose  of  resale? 

A.     No,  sir. 

Q.  Do  you  as  an  individual  sell  any  potatoes  or  on 
your  own  behalf?  A.     No,  sir. 

Q.  Do  you  have  anybody  working  for  you  individually 
who  sold  any  potatoes?  A.     No,  I  do  not. 

Q.     The  answer  is  no,  I  take  it? 

A.     No,  I  didn't. 

Q.  Are  you  familiar,  generally  speaking,  with  the 
transactions  of  the  Victory  Produce  Company  during  the 
period  from  April,  1943  to  the  latter  part  of  May,  1943? 

A.     I  am. 

Q.  Do  you  know  how  the  Victory  Produce  Company 
arrived  at  its  price  ceiling  on  potatoes  during  that  period? 

A.     I  do. 

Q.  Will  you  tell  the  Court  how  they  arrived  at  the 
price  ceiling,  to  the  best  of  your  knowledge? 

A.  Well,  there  is  only  one  way  that  they  can  arrive  at 
the  price  ceiling,  and  that  is  by  the  purchasing  of  the 
potatoes.  The  Victory  Produce  Company  purchased  these 
potatoes  from  the  country  shipper  on  a  delivered  basis,  at 
whatever  the  price  was  at  the  time  of  delivery.  The  Vic- 
tory [90]  Produce  Company  had  the  privilege  of  putting 
on  their  markups,  which  was  O.  K.'d  by  the  O.  P.  A.,  of 
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21  per  cent  on  a  delivered  basis,  and  9-1/2  per  cent  on 
what  they  call  the  cash  and  carry  basis. 

Mr.  Handy :  I  object  to  the  statement  that  they  had 
the  privilege  of  doing  this. 

The  Court :  He  is  a  layman.  He  doesn't  understand 
legal  terminology.  You  mean  that's  the  way  you  made 
your  price? 

The  Witness :     That  is  right,  your  Honor. 

Mr.  Lerner :     No  further  questions. 

Cross-Examination 
By  Mr.  Handy: 

Q.  Mr.  Sherman,  when  you  spoke  of  being  O.  K.'d  by 
the  O.  P.  A.,  do  you  mean  a  particular  price  was  submit- 
ted to  the  O.  P.  A.,  or  are  you  referring  to  the  provisions 
of  the  regulation? 

A.  Before  we  start  selling  any  potatoes  at  the  Victory 
Produce  Company  we  contact  the  O.  P.  A. 

Q.     Who  do  you  contact? 

Mr.  Lerner:  If  your  Honor  please,  I  believe  that  is 
immaterial,  because  any  evidence  they  might  introduce  in 
that  respect  could  not  be  binding  against  the  government. 
The  theory  of  estoppel  is  an  improper  theory.  The  rules 
and  regulations  provide,  in  order  to  get  a  price  quotation 
binding  the  Office  of  Price  Administration  must  be  in 
writing,  [91]  and  must  be  by  a  recognized  authority  of 
the  Office  of  Price  Administration.  That  very  question 
came  up,  if  your  Honor  please,  in  Judge  Yankwich's 
court,  and  the  court  held  that  any  statements  that  could 
possibly  be  made,  or  any  con\-ersation  that  could  possibly 
have  taken  place  between  a  citizen,  and  the  Office  (if  Price 
Administration,    or    its    representative,    unless    it    was    in 
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writing,  could  have  no  possible  legal  effect,  and  therefore 
any  statements  made  by  the  witness  at  this  time  have  no 
legal  effect,  and  should  be  excluded  by  the  Court. 

The  Court:     Proceed. 

Mr.  Handy:  The  position  of  counsel  has  saved  con- 
siderable cross  examination,  your  Honor.  I  think  that  is 
all.     The  plaintiff  rests,  your  Honor.   [92] 

[Endorsed]  :     Filed  Mar.  29,  1945. 


[Endorsed]:  No.  11035.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Jim  Jung  and  Marty 
Sherman,  Appellants,  vs.  Chester  Bowles,  Administrator, 
Office  of  Price  Administration,  Appellee.  Transcript  of 
Record.  Upon  Appeal  From  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Central   Division. 

Filed  April  11,   1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Circuit  Court  of  Appeals  of  the  United   States 
Ninth   Circuit 

No.  11035 

JIM  JUNG  and  MARTY  SHERMAN, 

Appellants, 
vs. 

CHESTER    BOWLES,    Administrator,    Office   of    Price 
Administration, 

Appellee. 

STATEMENT  OF  POINTS 

The  ai)pellants,  Jim  Juni;  and  Marty  Sherman,  state 
that  the  points  upon  which  they  intend  to  rely  on  the  ap- 
peal in  this  action  are  as  follows: 

1.  The  Trial  Court  erred  in  awarding^  a  judgment 
against  appellants,  Jim  Jun^^  and  Marty  Sherman,  because 
the  partnership,  known  as  Victory  Produce  Company, 
consisting  of  Jim  Jung.  Marty  Sherman  and  Marvin 
Berry,  which  was  the  only  entity  against  which  judgment 
might  have  been  awarded,  was  not  a  party  to  the  action. 

2.  The  Trial  Court  erred  in  determining  that  it  was 
obligatory  upon  the  "intermediate  seller"  to  inquire  into 
the  propriety  of  the  freight  rate  included  by  the  "coun- 
try shipper"  in  the  price  of  the  potatoes  purchased  by  the 
"intermediate  seller"   upon   a   "delivered"   basis. 

3.  The  evidence  was  insufficient  to  support  the  iudg- 
ment   against   appellants   in   the   following   respects : 

a.  The  evidence  failed  to  show  that  the  appellants. 
Jim  Jung  or  .Marty  Sherman,  made  any  sales  of  potatoes. 
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or  that  they  were  persunally  Hable  for  any  violations  of 
the  provisions  of  Maximum  Price  Regulation  271,  as 
amended. 

b.  The  evidence  failed  to  show  that  the  Victory 
Produce  Company,  as  the  "intermediate  seller",  sold  in 
excess  of  its  "ceiling  price''  within  the  meaning  of  the 
provisions  of  Maximum  Price  Regulation  271,  as 
amended. 

c.  The  evidence  failed  to  show^  which  of  the  sales  made 
by  the  Victory  Produce  Company  were  upon  a  "service 
and  delivery"  basis  and  which  were  upon  a  "cash  and 
carry"  basis  within  the  meaning  of  Section  1351.1018  of 
Maximum  Price  Regulation  271,  as  amended. 

d.  Appellee  failed  to  introduce  any  evidence  to  show 
what  the  country  shipper's  "lowest  available  common  car- 
rier rate"  was  w'ith  respect  to  the  potatoes  shipped  by 
him  to  the  customary  receiving  point  of  the  Victory 
Produce  Company  during  April  and  May,  1943. 

4.  The  Court  erred  in  admitting  and  in  refusing  to 
strike  out  tlie  following  evidence : 

a.  The  freight  rates  in  April  and  May,  1943,  charged 
for  the  shipping  of  potatoes  from  the  Bakersfield  area  to 
Los  xA.ngeles,  California. 

b.  The  price  charged  by  Edison  Trucking  Company, 
or  any  other  trucking  company,  for  the  hauling  of  potatoes 
from  Kern  County  to  Los  Angeles  in  March.  1942. 

c.  All  evidence  of  sales  during  April  and  May,  1943, 
made  by  Victory  Produce  Company,  which  was  not  a  party 
to  the  action. 
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d.  All  evidence  introduced  by  appellee  showing  methods 
hy  which  "country  shipper"  determines  his  maximum 
ceiling"  prices  under  the  provisions  of  Maximum  Price 
Regulation  271,  as  amended. 

Dated,  April  6th,  1945. 

EDWARD  iM.  RASKIN  and 
LOUIS  LERNER 

By:    Edward  M.  Raskin 

Attorneys   tor   Appellants,  Jim  Jung  and 
Marty  Sherman 

[Affidavit  of  Service  by  Mail] 


[Endorsed!:    Filed  Apr.    11,    1945.      Paul  P.   O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER 

Whereas,  the  cost  entailed  in  printing  plaintiff's  Ex- 
hibits 1  and  2  as  part  of  the  printed  record  on  appeal  is 
burdensome,  expensive  and  unnecessary,  and 

Whereas,  said  Exhibits  are  contained  in  the  Clerk's 
transcript  on  appeal  herein  and  they  may  be  physically 
examined  by  the  above  entitled  Court  when  necessary 
with  the  same  force  and  effect  as  if  printed  as  part  of  the 
record,  and 

Whereas,  the  parties  to  this  appeal  feel  that  the  issues 
in  the  above  entitled  case  may  be  adequately  examined 
and  decided  by  the  above  entitled  Court  without  the 
necessity  of  printing  said  Exhibits  as  part  of  the  record 
on  appeal  herein. 

It  Is  Hereby  Stipulated  b}-  and  between  Appellants  and 
Appellee,  through  their  respective  counsel,  that  this  Court 
order  that  the  printing  of  plaintiff's  Exhibits  1  and  2 
as  part  of  the  record  on  appeal  be  dispensed  with. 

EDWARD   M.   RASKIN 
Attorney   for  Appellants 

ARLINE    MARTIN 
Attorney    for   Appellee 

It  Is  So  Ordered: 

CURTIS  D.  WILBUR 
Circuit  Judge 

[Endorsed]:    Filed  Apr.    13,    1945.     Paul  P.   O'Brien, 
Clerk. 
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Chester  Bowles,  Administrator,  Office  of  Price  Admin- 
istration, 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


Jurisdictional  Statement. 

On  April  13,  1944,  Chester  Bowles,  Administrator, 
Office  of  Price  Administration,  filed  an  action  against  de- 
fendants Jim  Jung,  Marty  Sherman,  and  Marvin  Berry, 
individually  and  doing  business  as  Victory  Produce  Com- 
l)any.  for  treble  damages  pursuant  to  the  provisions  of 
Section  205e  of  the  Emergency  Price  Control  x\ct  of  1942 
(Public  Law  421,  77th  Cong.  Second  Sess.,  56  Stat.  22>) 
enacted  January  30.  1942,  contending  that  said  defendants 
had  during  the  period  from  April  12,  1942  to  and  includ- 
ing May  27,  1943,  as  intermediate  sellers,  sold  and  de- 
livered at  Los  Angeles,  California,  early  white  i)otatoes, 
1943  crop,  in  one  hundred  pound  sacks,  to  wholesalers  and 
retailers  at  a  jirice  in  excess  of  the  maximum  price  estab- 
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lished  under  the  provisions  of  Maximum  Price  Regula- 
tion 271,  as  amended  (7  Fed.  Reg.  9179). 

Mr.  Louis  Lerner  tiled  an  answer  to  the  Amended 
Complaint  on  behalf  of  the  three  individual  defendants, 
but  Mr.  Lerner  later  withdrew  his  appearance  on  behalf 
of  defendant  Marvin  Berry,  because  of  lack  of  authority 
to  represent  him,  and  pursuant  to  agreement  between  coun- 
sel for  plaintiff  and  Mr.  Louis  Lerner,  it  was  stipulated 
that  Mr.  Lerner  represented  only  defendants  Jim  Jung 
and  Marty  Sherman.     [Rep.  Tr.  pp.  20  and  2L] 

The  amended  complaint  appears  in  the  Reporter's  Tran- 
script at  pages  2  to  4,  and  the  answer  to  the  amended  com- 
plaint appears  at  page  5. 

On  December  14.  1944.  findings  of  fact  and  conclusions 
of  law  were  signed  by  the  trial  court,  and  on  the  same 
day  judgment  was  entered  in  favor  of  plaintiff  and  against 
defendants  Jim  Jung  and  Marty  Sherman  jointly  in  the  sum 
of  five  thousand  nine  hundred  seventy-seven  and  18/100 
($5,977.18)  dollars. 

On  March  9,  1945,  Notice  of  Appeal  to  the  Circuit 
Court  of  Appeals  was  duly  filed  from  said  judgment  by 
defendants  Jim  Jung  and  Marty  Sherman. 

The  pertinent  provisions  of  Maximum  Price  Regula- 
tion 271  involved  in  this  appeal  are  as  follows: 

1.  "Sec.  1351.1002.  Hozv  a  country  shipper  estab- 
lishes his  maximum  price  for  a  perishable  food  com- 
modity, as  set  forth  in  Appendix  A.  (c)  If  a  coun- 
try shipper  makes  a  sale  of  food  commodities  for  de- 
livery to  a  place  other  than  his  country  shipping  point, 
his  maximum  price  shall  be  the  price  established  by 
hini  under  paragraphs  (a)  and  (b)  of  this  section 
and  Ai)i)endix  A,  plus  the  transportation  charges  he 
has  actually  paid,  at  lowest  available  common  carrier 
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rates,  from  his  country  shipping  point  to  the  place 
where  the  commodities  are  to  be  delivered.  In  no  case 
shall  the  country  shipper  include  transportation 
charges,  whether  paid  by  him  or  not.  from  the  farm 
wliere  the  commodities  were  produced  to  his  coun- 
try shipping  point." 

2.  "Sec.  1351.1003.  How  an  intermediate  seller 
calculates  his  maximum  prices  for  perishable  food 
commodities  listed  in  Appendix  B — (b-4)  The  inter- 
mediate seller  shall  then  determine  his  'net  cost'  of  his 
'largest  single  purchase'  as  defined  above,  of  the  food 
commodity  being  priced.  'Net  cosf  means  the  amount 
he  paid  for  the  food  commodity  delivered  at  his  cus- 
tomary receiving  point  less  all  discounts  allowed  him 
except  the  discount  for  prompt  payment;  however,  no 
charge  or  cost  for  local  unloading  or  local  trucking 
shall  be  included." 

3.  "Sec.  1351.1004.  Information  ivhich  each 
country  shipper  and  intermediate  seller  must  pass  on 
to  his  purchaser.  Whenever  a  country  shipper  or  an 
intermediate  seller  makes  a  sale  and  delivery  after  the 
effective  date  of  this  regulation,  he  shall  supply  in 
writing,  to  his  purchaser  on  his  invoice,  sales  ticket. 
cash  receipt,  or  other  written  evidence  of  the  sale,  the 
following  information : 

( a  )   The  variety  of  the  food  commodity  being  sold ; 

(b)  The  grade  of  the  food  commodity  being  sold; 
and 

(c)  The  selling  price,  not  exceeding  the  maximum 
price,  which  the  country  shipper  or  intermediate 
seller  has  determined  for  the  variety  and  grade  being 
sold.  The  invoice,  sales  ticket,  cash  receipt  of  other 
zvritten  evidence  of  the  sale,  when  containing  the 
aboi'c  required  information  shall  he  deemed  to  be 
proper  uotification  to  the  purchnser." 


Statement  of  the  Case. 

The  action  herein  was  brought  by  the  Administrator  of 
the  Office  of  Price  Administration  against  defendants  Jim 
Jung,  Marty  Sherman  and  Marvin  Barry,  individually 
and  doing  business  as  Victory  Produce  Company.  The 
Court  will  note  that  the  action  was  not  brought  against 
the  Victory  Produce  Company,  a  partnership,  consisting 
of  Jim  Jung,  Marty  Sherman  and  Marvin  Berry. 

Marvin  Berry  was  never  served  with  process  in  the 
above  action,  even  though  his  whereabouts  were  at  all 
times  known  to  plaintiff,  and  the  only  defendants  who  ap- 
peared in  the  action  were  the  individual  defendants  Jim 
Jung  and  Marty  Sherman. 

On  April  5,  1943,  Jim  Jung,  Marty  Sherman  and  Mar- 
vin Berry  entered  into  a  partnership  known  as  V^ictory 
Produce  Company  which  was  dissolved  on  September  30, 
1943.  During  the  period  from  April  12,  1943  to  and  includ- 
ing May  27,  1943,  neither  the  defendant  Sherman  nor  the 
defendant  Jung  personally  made  any  sales  of  potatoes  in 
the  wholesale  produce  business.  All  sales  of  potatoes  were 
made  by  employees  of  Victory  Produce  Company,  a  part- 
nership, consisting  of  Jim  Jung,  Marty  Sherman  and 
Marvin  Berry. 

During  the  aforesaid  period  the  Victory  Produce  Com- 
pany purchased  potatoes  on  a  "delivered"  basis  in  one 
hundred  pound  sacks  from  country  shippers  located  in 
the  Bakersfield  area.  These  potatoes  were  transported 
by  contract  carrier  from  the  country  shipping  point  to 
the  Los  Angeles  docks  of  the  Victory  Produce  Company 
located  in  the  Los  Angeles  City  Produce  Market.  The 
freight  rate  charged  by  the  contract  carrier  to  the  coun- 
try shipper   for  the  transportation  of  said  potatoes  and 
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paid  for  hy  the  Victory  Prcxluce  Company  to  the  country 
shipper  as  part  of  its  "net  cost"  was  the  sum  of  thirty 
cents  per  hundred  pounds. 

The  Victory  Produce  Company  computed  its  selling 
price  by  determining  its  "net  cost",  to  wit,  the  amount  it 
paid  for  the  potatoes  delivered  at  its  customary  receiving 
point,  less  all  discounts  allowed,  and  then  by  multiplying 
its  "net  cost"  either  by  21%  or  by  9}4%,  depending  upon 
whether  the  com])any  made  a  "delivered"  sale  or  a  "cash 
and  carry"  sale,  as  the  case  might  be.  The  company  thus 
used  the  appropriate  mark-up  on  its  "net  cost",  which  in- 
cluded the  transportation  charges  actually  paid,  to  wit,  the 
sum  of  thirty  cents  per  hundred  pounds. 

It  is  Appellee's  contention  that  the  Victory  Produce 
Company  in  determining  its  "net  cost"  should  not  have  in- 
cluded the  figure  of  thirty  cents  per  hundred  pounds  which 
was  actually  paid  for  transportation  of  the  potatoes,  but 
that  it  should  have  included  instead  the  figure  of  eighteen 
cents  per  hundred  pounds,  because  it  is  Appellee's  position 
that  the  ceiling  price  for  said  service  as  performed  by  said 
contract  carriers  in  the  Bakersfield  area  should  have  been 
the  sum  of  eighteen  cents  per  hundred  pounds,  and  that 
the  Victory  Produce  Company  bore  the  responsibilitv  for 
making  inquiry  to  ascertain  that  fact. 

It  is  the  contention  of  Appellants  that  the  company  com- 
]ilied  with  Maximum  Price  Regulation  271,  Sections 
1351.1001  to  1351.1005,  inclusive,  and  that  it  was  proper 
for  the  company  to  include  in  its  computation  of  its  "net 
cost"  the  actual  freight  charge  paid  for  the  services  of 
the  contract  carrier,  to  wit,  thirty  cents  per  hundred 
])ounds.  and  that  it  did  not  have  to  go  behind  the  in\oice. 
sales  ticket  or  other  written  evidence  of  the  sale  ])resented 
to  it  by  the  "country  shipper". 


Specification  of  Errors. 
Appellants  specify  that  the  following  errors  were  com- 
mitted by  the  trial  court: 

1.  The  trial  court  erred  in  awarding  judgment  against 
Appellants  Jim  Jung  and  Marty  Sherman  because  the  part- 
nership known  as  Victory  Produce  Company,  consisting 
of  Jim  Jung,  Marty  Sherman  and  Marvin  Berry,  which 
was  the  only  entity  against  which  judgment  might  have 
been  awarded,  was  not  a  party  to  the  action. 

2.  The  trial  court  erred  in  determining  that  it  was 
obligatory  upon  the  "intermediate  seller"  to  inquire  into 
the  propriety  of  the  contract  carrier  freight  rate  included 
by  the  "country  shipper"  in  the  price  of  the  potatoes  pur- 
chased by  the  "intermediate  seller"  upon  a  "delivered" 
basis. 

3.  The  evidence  was  insufficient  to  support  the  judg- 
ment against  the  Appellants  in  the  following  respects : 

a.  The  evidence  failed  to  show  that  the  Victory 
Produce  Company  as  the  "intermediate  seller"  sold  in  ex- 
cess of  its  ceiling  price  within  the  meaning  of  the  pro- 
visions of  Maximum  Price  Regulation  271,  as  amended. 

b.  Appellee  failed  to  introduce  any  evidence  to  show 
what  the  country  shipper's  lowest  available  common  car- 
rier rate  was  with  respect  to  the  potatoes  shipped  by  the 
country  ship])er  to  the  customary  receiving  point  of  the 
Victory  Produce  Company  during  April  and  May  of  1943. 

c.  The  evidence  failed  to  show  that  the  Appellants  Jim 
Jung  or  Marty  Sherman  made  any  sales  of  potatoes  or 
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that  they  were  personally  liable  for  any  violations  of  the 
provisions  of  the  Maximum  Price  Regulation  271,  as 
amended. 

4.  The  Court  erred  in  admitting  and  in  refusing  to 
strike  out  the  following  evidence: 

a.  The  evidence  of  the  common  carrier  freight  rates 
in  April  and  May,  1943,  charged  for  the  shipping  of 
potatoes  from  the  Bakersfield  area  to  Los  Angeles,  Cali- 
fornia, should  not  have  been  admitted  for  the  reason  that 
it  was  completely  immaterial  to  the  issues  of  the  case. 
[Rep.  Tr.  p.  14.] 

b.  Evidence  of  the  price  ^charged  by  Edison  Trucking 
Company  or  any  other  contract  carrier  for  the  haul  of 
potatoes  from  the  Bakersfield  area  to  Los  Angeles  in 
March,  1942,  was  inadmissible  for  the  reason  that  it  was 
immaterial,  irrelevant  and  hearsay.  [Rep.  Tr.  pp.  18,  19, 
25  and  26.] 

c.  All  the  evidence  introduced  by  plaintiff  showing  the 
methods  by  which  the  "country  shipper"  determines  his 
maximum  ceiling  prices  under  the  provisions  of  MPR  271, 
as  amended,  was  inadmissible  for  the  reason  that  it  was 
immaterial,  irrelevant,  and  no  proper  foundation  was  laid 
therefor.     [Rep.  Tr.  p.  17.] 

d.  All  evidence  of  sales  of  potatoes  during  April  and 
May,  1943,  made  by  Victory  Produce  Company,  which 
was  not  a  ])arty  to  the  action,  was  incompetent,  irrelevant, 
and  immaterial  for  the  reason  that  the  only  parties  before 
the  Court  were  the  individuals  Jim  Jung  and  Marty  .Sher- 
man.    I  Rep.  Tr.  pp.  18,  19,  21,  .S2,  67,  75,  82-94.  | 


ARGUMENT. 

I. 

The  Trial  Court  Erred  in  Awarding  Judgment  Against 
Appellants  Jim  Jung  and  Marty  Sherman  Jointly, 
Because  the  Partnership  Known  as  Victory  Pro- 
duce Company,  Consisting  of  Jim  Jung,  Marty 
Sherman  and  Marvin  Berry,  Which  Was  the  Only 
Entity  Against  Which  Judgment  Might  Have 
Been  Awarded,  Was  Not  a  Party  to  the  Action. 

From  the  outset  appellants  herein  have  consistently 
maintained,  and  do  persist  in  their  contention,  that  if  any 
violation  of  Maximum  Price  Regulation  271  was  commit- 
ted, it  was  committed  by  the  partnership  known  as  Vic- 
tory Produce  Company  and  not  by  the  individual  defend- 
ants who  were  sued  in  this  action.  It  will  be  noted  that 
the  defendants  named  in  this  suit  are  "Jii"  Jung-,  Marty 
Sherman,  and  Marvin  Berry,  individually  and  doing  busi- 
ness as  Victory  Produce  Company",  Victory  Produce 
Company,  a  copartnership,  has  at  no  time  been  made  a 
party  to  this  action,  nor  has  it  ever  been  served  with 
summons. 

Under  the  law  of  the  State  of  California  on  this  point, 
where  defendants  are  sued  in  their  individual  names,  but 
are  characterized  as  copartners  and  doing  business  under 
a  firm  name,  the  action  is  against  the  persons  or  indi- 
viduals named  and  not  against  the  partnership,  although 
such  names  are  followed  by  the  description  "])artners 
doing  l)usiness  under"  a  designated  firm  name,  such  addi- 
tional averments  being  considered  mere  descripfio  pcr- 
sonae. 

Billings  v.  Finn,  55  Cal.  App,  134; 

Ferry  v.  Northern  Pacific  Stages,   112  Cal.   App, 
348. 


Likewise,  a  copartnershij)  comprised  of  individuals, 
transacting  business  under  a  common  name,  is  for  the 
])ur])()ses  of  Section  388  of  the  California  Code  of  Civil 
Procedure  a  legal  entity  distinct  from  its  members. 

Craig  v.   San   Fernando   Furniture   Company,   89 
Cal.  App.  167; 

Ferry  v.  Northern  Pacific  Stages,   112  Cal.   App. 
348; 

Potts  V.  Whitson,  52  Cal.  App.  (2d)  199: 

Maclay  Company  v.  Meads,  14  Cal.  App.  363; 

Bollman  v.  Bachman  &  Co.,  16  Cal.  App.  589; 

Minehan  v.  Silveria,  131  Cal.  App.  317. 

The  Court's  attention  is  called  particularly  to  the  case 
of  Craig  z'.  San  Fernando  Furniture  Company,  89  Cal. 
App.  167,  wherein  plaintiffs  filed  an  action  for  personal 
injuries  against  San  Fernando  Furniture  Company,  a  cor- 
poration, and  Ira  E.  Stewart,  who  was  alleged  to  be  an 
employee  of  the  company.  More  than  one  year  after  the 
accident,  plaintiffs  filed  an  amended  complaint  suing  de- 
fendants ''San  Fernando  Furniture  Company,  Alex  Cohen, 
Louis  Cohen  and  Morris  Cohen,  co-partners  doing  busi- 
ness under  the  firm  name  and  style  of  San  Fernando  Fur- 
niture Company,  and  Ira  E.  Stewart,  Defendants,"  an6 
alleged  that  defendant  Stewart  was  the  employee  of  all 
the  defendants  named  therein.  The  attorneys  for  defend- 
ants moved  to  dismiss  and  to  strike  said  amended  com- 
])laint  u])()n  the  ground  that  plaintiff  had  brought  in  new 
legal  entities  therein.  Said  motions  were  granted  bv  the 
trial  court  and  i)laintiff  appealed.  The  California  District 
Court  of  A])peals  held,  first,  that  in  changing  the  designa- 
tion of  the  San  Fernando  Furniture  Company  from  that 
of  a  corporation  to  that  of  a  copartnership,  there  was  no 
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change  in  the  defendant  entity  of  San  Fernando  Furni- 
ture Company.     In  that  connection  the  Court  stated, 

"Tt  clearly  appears  from  a  reading  of  the  original 
and  amended  complaint  that  the  plaintiff  at  all  times 
was  urging  her  claim  of  damages  against  a  business 
concern  operating  under  the  name  of  the  San  Fer- 
nando Furniture  Company  and  which  had  in  its  em- 
])loy  as  a  truck  driver,  one  Ira  E.  Stewart." 

The  Court  further  held  as  follows : 

"There  is  considerable  authority  to  support  the 
proposition  that  where  a  firm  is  doing  business  under 
a  common  name,  whether  it  be  a  partnershij)  or  other 
association  of  persons,  the  group  relation  as  desig- 
nated by  the  common  name  constitutes  a  separate 
legal  entity  from  that  of  the  individuals  who  form 
the  group.  .  .  .  The  trend  of  authority  seems  to 
support  this  view,  although  there  are  cases,  particu- 
larly from  other  jurisdictions,  that  would  justify  a 
contrary  line  of  reason." 

Accordingly  the  judgment  of  dismissal  as  against  the 
defendant  San  Fernando  Furniture  Company  was  re- 
versed, but  the  judgment  of  dismissal  as  against  Alex 
Cohen.  Louis  Cohen,  and  Morris  Cohen  was  affirmed.  It 
is  therefore  apparent  that  the  defendant  truck  driver  in 
the  Craig  v.  San  Fernando  case  was  not  the  employee  of 
the  individual  partners,  but  of  the  partnership  known  as 
San  Fernando  Furniture  Company.  Likewise,  in  the  in- 
stant case,  the  salesmen  who  made  sales  of  the  ])otatoes 
were  the  employees  of  Victory  Produce  Company,  the  co- 
partnership, and  not  the  employees  of  the  individuals  Jim 
Jung,  Marty  Sherman  and  Marvin  Berry.  The  entity  re- 
sponsible for  the  acts  of  the  employees  was  their  employer 
Victory  Produce  Company  which,  for  some  reason  known 
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only  to  the  plaintiff,  was  not  made  a  party  defendant  to 
this  action. 

To  the  same  effect  was  the  statement  of  the  California 
District  Court  of  Appeal,  in  Ferry  v.  North  Pacific 
Stages,  112  Cal.  App.  34(S  at  page  351,  as  follows: 

"The  remaining-  question  is,  was  the  Seattle-Port- 
land-San Francisco  Auto  Stage  Company  also  made 
a  ])arty  defendant,  as  an  association  or  partnership? 
Did  the  court  have  jurisdiction  of  this  company  as 
an  association?  It  is  true  paragraph  III  of  the  com- 
l)laint  further  alleges.  'D.  M.  Shattuck,  John  Doe 
Christie  .  .  .  were  at  all  times  .  .  .  and  still 
are  associated  together  and  doing  business  under  the 
firm  name  and  style  of  Seattle- Portland-San  Fran- 
cisco Auto  Stage  Co.'  It  is  also  true  the  title  to  the 
complaint  includes  these  last-mentioned  individuals  as 
])arty  defendants.  The  foregoing  language  clearly 
indicates  it  was  the  intention  of  the  pleader  to  con- 
stitute these  named  individuals  as  party  defendants. 
They  are  merely  identified  as  doing  business  in  the 
name  of  the  Seattle-Portland-San  Francisco  Auto 
Stage  Company.  The  company  as  a  separate  entity, 
is  not  made  a  party  defendant.  To  have  included 
this  last-mentioned  company  as  a  party  defendant  in- 
dependent of  the  individuals  who  are  alleged  to  com- 
pose the  organization,  it  should  have  been  specifically 
named  as  a  defendant.  This  was  not  done.  Our 
courts  have  uniformly  held,  without  exception,  that 
similar  descriptions  of  individuals  as  members  of  an 
association  or  partnership,  does  not  constitute  the  or- 
ganization itself  a  party  to  the  action.  This  is  not 
an  action  pursuant  to  the  provisions  of  section  3H8  of 
the  Code  of  Civil  Procedure  against  the  'common 
name'  under  which  individuals  are  associated  and 
doing  business." 
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In  the  case  of  Maclay  Company  v.  Meads,  14  Cal.  App. 
363,  where  suit  was  filed  in  unlawful  detainer  against  a 
series  of  defendants  "acting  and  assuming  to  act  under 
the  name  and  style  of  Petaluma  Transportation  Company" 
by  reason  of  a  breach  of  a  lease  agreement  entered  into 
between  plaintiff  and  the  Petaluma  Transportation  Com- 
pany, the  Court,  in  holding  that  the  partnership  entity 
and  the  individuals  were  distinct  and  separate,  used  the 
following  illuminating  language  in  its  decision,  at  page 
372: 

"But  where,  as  here,  the  action  is  against  the  mem- 
bers of  the  partnership  in  their  individual  character, 
and  not  against  the  partnership  by  its  partnership 
name,  the  effect  of  service  of  process  or  summons  on 
one  member,  or  on  all  the  members,  is  not  to  summon 
the  partnership  but  only  the  member  or  members  upon 
whom  such  service  is  had,  and,  in  such  case,  in  order  to 
hind  all  the  members  of  the  firm  by  any  judgment 
which  may  be  obtained  in  the  action,  service  of  sum- 
mons must  be  made  on  all.  Of  course,  where  the  ac- 
tion is  against  the  partnership,  then,  by  the  terms  of 
section  388,  supra,  service  of  summons  on  (^ne  or 
more  of  the  members  of  the  partnership  is  sufficient, 
and  thereby  the  judgment  in  the  action  is  binding  not 
only  upon  'the  joint  property  of  all  the  associates.' 
but  also  upon  'the  individual  property  of  the  party  or 
parties  served  with  process.'  We  entertain  no  doubt 
that,  tested  by  the  provisions  of  section  3H^  of  the 
Code  of  Civil  Procedure  and  the  decisions  to  which 
we  have  directed  attention,  the  complaint  here  falls 
far  short  of  disclosing  that  plaintiff,  however  much  it 
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may  have  intended  to  do  so,  proceeded  against  the 
Petaluma  Transportation  Company.  As  in  Davidson 
V.  Knox,  67  Cal.  143,  (7  Pac.  413),  and  Fcder  v. 
Epstein,  69  Cal.  456,  (10  Pac.  785),  so  it  is  true 
here,  that  the  defendants,  though  constituting,  ac- 
cording to  the  averments  of  the  complaint,  the  part- 
nership named  the  Petaluma  Transportation  Com- 
pany, 'were  not  sued  by  their  common  name,  but 
by  their  individual  names,'  and  the  action  was,  there- 
fore, against  each  member  of  said  partnership,  in  his 
personal  and  not  in  his  partnership  character." 

Likewise,  the  Court  in  the  case  of  Potts  v.  Whitson,  52 
Cal.  App.  (2d)  199  at  page  206,  stated: 

"Language  almost  identical  in  form,  and  entirely 
so  in  principles  of  expression,  to  that  used  in  the 
body  of  the  complaint  in  the  case  before  us,  'That  at 
all  times  herein  mentioned,  R.  D.  Whitson  and  Her- 
man Lewis  were  and  are  co-partners  doing  business 
under  the  trade  name  and  style  of  Whitson-Lewis 
Theatres,'  has  been  consistently  held  to  be  descriptio 
pcrsonae.  ...  In  John  Bollman  Co.  v.  S.  Bach- 
man  &  Co.,  supra,  (1911)  16  Cal.  App.  589,  590 
(117  Pac.  690,  122  Pac.  835),  it  appears  that  in 
a  complaint  against  and  a  demurrer  by  'Simon  Bach- 
man  and  Arthur  Bachman.  co-partners  doing  busi- 
ness under  the  firm  name  of  S.  Bachman  &  Com- 
pany' the  quoted  language  was  held  to  designate  the 
partners  as  individuals  and  not  the  firm  as  an  en- 
tity. Thus  we  find  that  the  partnership  which  plain- 
tiff now  claims  filed  the  answer  was  not  sued  bv  its 
common  name;  that  its  name  does  not  appear  in  the 
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title  of  the  complaint  as  a  party;  that  the  allegations 
in  the  body  of  the  complaint  serve  only  to  identify  and 
describe  the  individual  defendants  and  that  the  cause 
of  action  is  specifically  stated  against  the  individuals. 
.  .  .  In  the  light  of  the  foregoing  discussion  it  is 
apparent  that  the  entity  Whitson-Lewis  Theaters  was 
not  made  a  party  to  the  action  and  that  the  answer 
hied  by  the  defendants  R.  D,  Whitson  and  Herman 
Lewis  constitutes  an  answer  on  their  behalf  as  in- 
dividuals and  not  an  answer  on  behalf  of  a  stranger 
to  the  action  which  would  have  no  standing  therein 
{Art ana  v.  San  Jose  Scavenger  Co.,  (1919)  supra, 
181  Cal.  627,  629)." 

The  evidence  is  uncontradicted  that  neither  appellant 
Marty  Sherman  nor  Jim  Jung  nor  Marvin  Berry  ever  per- 
sonally made  any  sales  of  potatoes  during  April  or  May 
of  1943.     [Rep.  Tr.  pp.  77,  78.] 

Furthermore  neither  of  appellants  had  anyone  working 
for  them  as  individuals  to  buy  or  sell  any  potatoes,  but  at 
all  times  it  was  the  employees  of  the  Victory  Produce 
Company  who  sold  potatoes  in  the  course  and  scope  of 
the  partnership  business.     [Rep.  Tr.  pp.  77,  78  and  104.] 

It  is  therefore  evident  that  plaintiff  failed  to  sue  and 
to  have  before  the  Court  the  proper  party  defendant, 
against  which  alone  plaintiff  could  have  hoped  to  establish 
liability,  to  wit.  Victory  Produce  Company,  a  copartner- 
shij).  Consequently,  the  judgment  entered  against  the  in- 
dividual Appellants  was  erroneous. 


—15— 

II. 

The  Trial  Court  Erred  in  Determining  That  It  Was 
Obligatory  Upon  the  "Intermediate  Seller"  to  In- 
quire Into  the  Propriety  of  the  Contract  Carrier's 
Freight  Rate  Included  by  the  "Country  Shipper" 
in  the  Price  of  the  Potatoes  Purchased  by  the  "In- 
termediate Seller"  Upon  a  "Delivered"  Basis. 

1.      The    Country    Shipper    and    Intermediate    Seller    Under 

MPR  271. 

Maximum  Price  Regulation  271,  as  it  existed  during 
the  period  set  forth  in  plaintiff's  complaint,  was  specifically 
divided  into  certain  sections  which  were  appropriately  and 
particularly  headed: 

Sec.  1351.1002 — How  a  country  shipper  establishes 
his  maximum  price    .     .    . 

Sec.  1351.1003 — How  an  intermediate  seller  calcu- 
lates his  maximum  price    .     .    . 

Sec.  1351.1004 — ^Information  which  each  country 
shipper  and  intermediate  seller  must  pass  on  to  his 
purchaser. 

Accordingly,  if  a  country  shipper  wishes  to  compute  his 
maximum  price,  he  looks  to  Section  1351.1002.  If  an 
intermediate  seller  wishes  to  compute  his  maximum  price, 
he  looks  to  Section  1351.1003.  When  the  country  shipper 
sells  to  the  intermediate  seller,  he  nmst  "supply  in  writ- 
ing to  his  purchaser  on  his  invoice,  sales  ticket,  cash  re- 
ceipt, or  other  written  evidence  of  the  sale,"  the  informa- 
tion contained  in  Section  1351.1004.  The  intermediate 
seller  must  do  the  same  when  he  sells  to  his  purchaser. 
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Furthermore,  Section  1351.1004  specifically  provides  that 
"the  invoice,  sales  ticket,  cash  receipt  or  other  written  evi- 
dence of  the  sale  when  containing  the  above  required  in- 
fornmtioji  shall  be  deemed  to  be  proper  notification  to  the 
purchaser/' 

A  reasonable  construction  of  the  aforesaid  sections  of 
Maximum  Price  Regulation  271  would  seem  to  require 
that  each  seller  in  determining  his  maximum  price  is  gov- 
erned by  a  particular  section  relating  to  him.  and  that 
each  purchaser  is  given  the  right  to  rely  upon  the  correct- 
ness of  the  information  supplied  to  him  in  writing  by 
his  seller.  For  it  must  be  kept  in  mind  at  all  times  that 
the  parties  are  dealing  in  perishable  food  commodities  that 
must  be  marketed  from  farmers  to  consumers  in  order  to 
prevent  spoilage.  Therefore,  when  the  Victory  Produce 
Company  received  delivery  of  the  potatoes  at  its  customary 
receiving  point,  to  wit,  its  docks  in  Los  Angeles,  from  the 
country  shipper  in  the  Bakersfield  area,  and  was  pre- 
sented with  the  country  shipper's  price  on  a  written  in- 
voice containing  the  information  required  by  Section 
1351.1004,  which  included  a  contract  carrier's  freight 
charge  of  thirty  cents  per  hundred  pounds,  the  Victory 
Produce  Company  was  entitled  to  rely  upon  the  correct- 
ness of  the  country  shi])per's  computations  and  the  validity 
of  the  freight  charge  made,  without  further  incjuiry  on 
its  ])art,  because  the  "written  evidence  of  the  sale,  when 
containing  the  above  required  information  shall  be  deemed 
to  be  proi)er  notification  to  the  purchaser."  In  other  words, 
the  \^ictory  Produce  Company  had  the  right  to  base  the 
computation  of  its  selling  price  upon  the  price  which  it 
l)aid  to  the  country  shipper  as  set  forth  in  his  invoice, 
without  bearing  the  responsibility  of  determining  wliether 
the  country  shipper  had  correctly  ascertained  and  inckided 
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the  proper  freight  charge  in  the  price  at  which  he  was 
selling. 

Peculiarly  enough,  this  very  problem  was  presented  in 
another  case  inxolving  the  Office  of  Price  Administration 
against  the  Appellant  Jim  Jung  in  the  District  Court, 
Southern  District,  Central  Division,  No.  3475-Civil,  be- 
fore the  Honorable  Judge  Leon  Yankwich,  wherein  said 
Jung  was  charged  with  violating  Maximum  Price  Regula- 
tion 292,  as  amended  (8  Fed.  Reg.  135),  in  connection 
with  the  purchase  and  sale  of  tangerines.  Judge  Yank- 
wich's  penetrating  o])inion  was  rendered  on  November  21. 
1944.  and  appears  in  \'olume  2,  page  2232  of  Pike  and 
Fisher's  Desk  Book — Opinions  and  Decisions. 

In  the  tangerine  case,  Sections  1351.1405  (c)  and  (d) 
were  involved.  In  said  sections  as  in  the  instant  case,  the 
"base  price"  of  the  intermediate  seller  was  defined  to  be 
tlie  base  price  furnished  to  him  or  reported  to  him  by  his 
supplier.  Tn  that  case,  as  here,  counsel  for  the  Office  of 
Price  Administration  contended  that  defendant  Jim  Jung, 
who  had  purchased  tangerines  from  a  commission  mer- 
cliant  and  from  an  intermediate  seller  could  not  take  as 
liis  base  price  the  price  he  had  paid  to  the  commission 
merchant  and  intermediate  seller,  unless  the  commission 
merchant  or  intermediate  seller  had  correctly  computed 
the  ] trice  at  which  he  was  selling  according  to  the  regu- 
lation. 

Of  this  contention.  Judge  Yankwich  said, 

*'Nor  can  T  follow  the  Administrator  in  his  conten- 
tion that  before  the  defendant  could  pav  the  price 
asked  by  Ko.  it  was  imperative  that  Ko  shall  have 
comi)uted  correctly  the  base  price  at  which  he  was 
selling.  The  regulation,  and  especially  the  clauses 
of  the  section  referred  to,  (see  (c)  and  (d)).  do  not 
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place  such  responsibilit}-  upon  an  intermediate  seller. 
They  permit  him  to  ground  his  price  upon  the  price 
furnished  or  reported  to  him  by  the  seller.  TJiey  do 
not  make  it  his  duty  to  ascertain  whether  the  seller 
had  computed  the  price  correctly,  under  penalty  of 
having  his  resale  price  challenged.  It  may  well  be,  as 
counsel  for  the  Administrator  stated,  that  'base  price' 
in  this  regulation  are  words  of  art  and  must  be  in- 
terpreted in  the  light  of  the  aim  to  be  achieved  by 
the  regulation.  But  this  does  not  require  us  to  place 
a  responsibility  upon  one  vicariously  where  the  regu- 
lation does  not  impose  it. 

It  is  also  true  that,  in  an  action  of  this  character, 
inquiry  might  be  made  to  see  if  a  purchase  was  a 
mere  subterfuge  to  avoid  the  regulation.  Here  the 
evidence  is  uncontroverted  that  the  purchase  from 
Ko  was  made  at  the  price  shown  on  the  face  of  the 
drafts." 

Furthermore,  a  consignment  of  tangerines  involved  in 
the  above  case  had  been  packed  originally  in  Imperial 
Valley  and  had  then  been  transported  by  their  packer, 
tirst,  to  Los  Angeles,  and  then  to  San  Francisco.  They 
were  then  shipped  from  San  Francisco  to  Los  Angeles. 
The  Office  of  Price  Administration  contended  that  the 
only  freight  charge  that  could  be  properly  added  was  the 
charge  from  Imperial  Valley  to  Los  Angeles.  Judge 
Yankwich  held  otherwise  and  stated,  "Under  the  circum- 
stances, 1  think  that  the  actual  freight  paid  should  be  con- 
sidered in  making  the  computation  in  order  to  determine 
what  the  overcharges  were  on  the  sales  from  this  consign- 
ment." 

Api)ellants  further  submit  that  the  Office  of  Price  Ad- 
ministration  itself   is   responsible   for   the   aforesaid   con- 
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struction of  MPR  271.  In  that  connection,  Appellants  re- 
fer the  Court  to  Example  (a)  contained  in  the  footnote 
to  Section  1351.1018  of  MPR  271,  as  issued  November  7. 
1942.  In  ilhistrating  how  a  terminal  market  wholesaler 
(an  intermediate  seller)  sets  his  maximum  prices,  the  ex- 
jjlanatory  footnote  states :  "Looking  at  his  cost  as  set 
forth  by  the  country  shipper's  invoice,  he  finds  the  'net 
cost'  for  these  potatoes  to  be  $1.90  per  cwt.  .  .  .  To 
this  'net  cost'  .  .  .  he  adds  the  actual  freight  of  $179 
.  .  .  etc."  Thus,  the  intermediate  seller  is  led  to  be- 
lieve that  he  may  rely  upon  the  country  shipper's  invoice, 
to  \\hich  the  actual  freight  paid  may  properly  be  added  in 
com])uting  his  maximum  price.  In  the  instant  case.  Vic- 
tory Produce  Company  purchased  the  potatoes  from  the 
country  shipper  on  a  "delivered"  basis,  that  is,  delivery  was 
made  by  the  country  shipper  to  the  intermediate  seller's 
customary  receiving  point,  to  wit,  its  docks  at  the  wholesale 
market  in  Los  Angeles,  California.  The  evidence  is  uncon- 
troverted  that  the  purchase  by  the  Victory  Produce  Com- 
pany from  the  country  shipper  was  made  at  the  price 
shown  on  the  face  of  the  invoices  which  included  the 
freight  charge  actually  paid  by  the  country  shipper. 

A  logical  and  reasonable  construction  therefore  of  the 
appropriate  sections  of  Maximum  Price  Regulation  271 
leads  to  the  inevitable  conclusion  that  the  intermediate 
seller  may  rely  upon  the  information  contained  in  the  writ- 
ten evidence  of  the  sale  supplied  to  him  to  the  countrv 
sliii)per.  and  it  is  not  the  duty  of  the  intermediate  seller 
to  investigate  whether  the  country  shipper  correctly  com- 
])nted  his  i)rice  with  respect  to  the  transportation  charges 
made  and  paid  by  the  country  shipper. 
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2.     MPR  271  and  GMPR. 

It  is  the  contention  of  Appellee  that  the  Victory  Pro- 
duce Company  was  obligated  to  inquire  into  and  to  de- 
termine that  the  freight  charge  of  the  contract  carrier 
paid  by  the  country  shipper  actually  complied  with  the 
General  Maximum  Price  Regulation.  With  this  conten- 
tion Appellants  take  issue.  Sections  1499.2  and  1499.3  of 
the  General  Maximum  Price  Regulation  provided  for 
freezing  of  prices  of  commodities  and  services  generally 
as  of  March,  1942.  However,  Paragraph  1499.21  of  the 
General  Maximum  Price  Regulation  provided  as  follows: 

"1499.21  Effect  of  other  price  regulations. 
1499.13,  1499.14,  1499.15  and  1499.25  of  this  Gen- 
eral Maximum  Price  Regulation  shall  apply  but  the 
other  provisions  of  this  General  Maximum  Price 
Regulation  shall  not  apply  to  any  sale  or  delivery  for 
which  a  maximum  price  is  in  effect,  at  the  time  of 
such  sale  or  delivery,  under  the  provisions  of  any 
other  price  regulation  issued,  by  the  Office  of  Price 
Administration,  unless  otherwise  provided  in  any  such 
l)rice  regulation.  (Paragraph  1499.21  as  amended 
by  Am.  7,  7  F.  R.  4659,  effective  6-25-42.)" 

The  plain  intent  of  the  above  language  is  to  take  out 
of  the  General  Maximum  Price  Regulation  any  commodity 
for  which  prices  are  established  in  subsequent  schedules 
of  prices  established  by  the  Administrator  of  the  Office 
of  Price  Administration.  Early  white  potatoes  are  gov- 
erned by  MPR  271,  first  issued  in  November  of  1942  and 
subsequently  amended  and  revised  on  numerous  occasions. 
Therefore,  anything  pertaining  to  the  definition  or  ascer- 
tainment of  ceiling  price  on  early  white  potatoes  must  be 
sought  in  MPR  271  and  not  in  the  General  Maximum 
Price  Regulation. 
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The  only  exception  would  be  in  those  instances  in  which 
Maximum  Price  Regulation  271  or  Revised  Maximum 
Price  Regulation  271  specifically  referred  to  the  General 
Maximum  Price  Regulation  as  indicated  by  that  part  of 
the  above  quoted  language  of  Section  1499.21  of  GMPR, 
"unless  otherwise  provided  in  any  such  price  regulation." 

In  none  of  the  amendments  to  MPR  271  from  Novem- 
l)er,  1942  to  June  30,  1943,  was  anything  said  in  the  regu- 
lation as  to  the  measure  of  transportation  charges  that  the 
country  shipper  might  pay  to  contract  carriers.  Finally, 
liowever.  on  June  30,  1943,  Amendment  3  of  the  Revised 
Maximum  Price  Regulation  271  was  issued,  reading  as 
follows : 

"4.  Section  8  (a)  (17)  is  amended  to  read  as  fol- 
lows: 

(17)  'Cost  of  transportation'  means:  (i)  Tf  ship- 
ment is  by  a  common  carrier.    .    .    . 

(ii)  If  shipment  is  by  a  carrier  for  hire  other  than 
a  common  carrier  (such  as  a  contract  carrier)  the 
amount  actually  paid  to  the  carrier  but  not  in  excess 
of  the  maximum  charges  as  determined  bv  the  Gen- 
eral Maximum  Price  Regulation,  amendments,  and 
supplementary  regulations  thereto,  or  such  other  regu- 
lations of  the  Office  of  Price  Administration  as  may 
be  applicable  to  the  services  of  such  carrier  at  the 
time  of  movement.  The  amount  of  the  trail s])orta- 
tion  tax  imposed  by  Section  620  of  the  Revenue  Act 
of  1942  may  be  added." 

Thus,  not  until  June  30,  1943,  at  a  period  subsequent 
to  the  transactions  alleged  in  plaintiff's  complaint,  did 
MPR  271  expressly  state  that  the  contract  carrier's  rates 
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paid  by  the  country  shipper  or  intermediate  seller  shall 
not  exceed  the  maximum  price  as  determined  by  General 
Maximum  Price  Regulation. 

Appellee  seeks  to  invoke  the  aforesaid  rule  retroactively 
by  implication.  Appellants  submit  that  such  an  implication 
is  barred  by  the  language  of  GMPR  1499.21,  which  ex- 
pressly stated  that  except  for  the  paragraphs  enumerated 
therein  and  which  are  not  germane  to  the  principal  case, 
the  GMPR  should  not  be  read  in  or  become  a  part  of  sub- 
sequent regulations  unless  otherwise  provided  in  any  such 
subsequent  price  regulation.  MPR  271,  with  its  amend- 
ments and  revisions,  is  such  a  subsequent  regulation  and 
any  determination  of  price  schedules  of  early  white 
potatoes  must  be  ascertained  from  the  four  corners  of 
MPR  271.  Thus,  the  stand  taken  by  Appellee  in  its  at- 
tempt to  i)enalize  Appellants  for  trucking  charges  actually 
paid  by  the  country  shipper  to  transport  the  potatoes  to 
Victory  Produce  Company  is  insupportable  under  the 
price  regulations  pursuant  to  which  the  Office  of  Price 
Administration  has  instituted  its  action. 

3.     MPR  271   and   Its  Amendments. 

The  very  history  of  MPR  271  from  November  7,  1942 
to  June  v30.  1943,  supports  Appellants'  contentions  that 
the  \'^ictory  Produce  Company  properly  calculated  its 
maximum  price  in  accordance  with  MPR  271. 

The  evidence  is  uncontroverted  that  the  early  white 
potatoes  delivered  by  the  country  shipper  to  the  Victory 
Produce  Company  were  not  shipped  by  common  carrier 
from  the  Bakersfield  railway  station  to  the  Los  Angeles 
railway  station,  but  were  shipped  by  contract  carrier,  by 
truck,  from  the  country  shipper's  source  in  the  P>akersfield 
area  to  the  docks  of  the  Victory  Produce  Company  in  Los 
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Angeles,  its  customary  receiving  point.  Almost  all  of  the 
potato  sliipments  had  been  received  by  Victory  F-*roduce 
Company  in  that  manner. 

MPR  271  did  not  forbid  transportation  by  contract  car- 
rier, nor  did  it  purport  to  regulate  the  price  to  be  paid  by 
the  country  shipper  to  the  contract  carrier  for  the  trans- 
])ortation  of  said  potatoes.  The  only  regulations  relating 
to  transportation  set  forth  in  MPR  271  was  one  that 
related  to  "available  common  carrier."  The  Office  of 
Price  Administration  finally  began  to  realize  that  the 
regulation  had  failed  to  take  into  consideration  the  prac- 
tical fact  that  country  shippers  might  utilize  contract  car- 
riers instead  of  common  carriers.  Therefore,  it  was  not 
until  March  18,  1943,  in  Amendment  5  to  MPR  271  that 
the  word  "contract  carriers'*  was  even  mentioned  in  Sec- 
tion 1351.1014  (a)  (2).  Thereafter  on  May  25,  1943,  Re- 
vised Maximum  Price  Regulation  271  was  issued,  becom- 
ing effective  as  to  all  intermediate  sellers  on  May  31,  1943. 
It  is  interesting  to  note  that  RMPR  271  made  the  follow- 
ing significant  removals  from  the  MPR  271  in  force  and 
effect  during  the  period  set  forth  in  plaintiff's  complaint. 
From  MPR  271  effective  during  the  period  from  April 
1,  1943  to  May  27.  1943,  the  following  sections  were  re- 
moved: 1351.1002  (c),  1351.1003  (4)  and  1351.1004.  In 
])lace  of  the  first  two  of  the  aforesaid  sections  which  were 
removed,  amendments  were  inserted  so  that  when  the  sec- 
tions spoke  of  "cost  of  transportation",  there  was  added 
"(the  lowest  common  or  contract  carrier  rates  for  available 
transportation)."  Thus,  for  the  first  time  the  Office  of 
Price  Administration  recognized  and  attempted  to  secure 
some  sort  of  control  over  the  cost  of  transportation  by 
contract  carrier.  Nevertheless,  RMPR  271  remained  silent 
as  to  the  measure  of  transportation  charges  that  the  coun- 
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try  shipper  might  pay  to  such  contract  carriers  and  it  was 
not  until  June  30,  1943.  in  Amendment  3  to  RMPR  271 
hereinbefore  set  forth  that  a  definite  regulation  was  made 
that  the  "amount  actually  paid  to  the  contract  carrier" 
shall  be  "not  in  excess  of  the  maximum  charges  as  de- 
termined by  the  General  Maximum  Price  Regulation, 
amendments  and  supplementary  regulations  thereto." 

It  is  therefore  apparent  from  a  history  of  MPR  271, 
the  amendments  thereto  and  of  the  Revised  Maximum 
Price  Regulation  271  culminating  in  Amendment  3  there- 
of, that  the  measure  of  transportation  charges  which  the 
country  shipper  might  pay  to  the  contract  carrier  was  not 
made  subject  to  control. 

Appellants  submit  that  they  should  not  be  penalized  for 
acts  conmiitted  by  the  Victory  Produce  Company  in  com- 
pliance with  the  regulation  because  of  the  failure  and  con- 
fusion on  the  part  of  the  Office  of  Price  Administration 
itself  to  enact  the  proper  regulations  to  bring  the  subject 
matter  of  contract  carrier  rates  paid  for  by  the  country 
shipper  within  the  scope  and  control  of  MPR  271. 

4.     The  OPA  and  the  Country  Shipper. 

Appellants  had  consistently  maintained  before  and  dur- 
ing the  trial  of  the  above  action  that  the  Office  of  Price 
Administration  should  proceed,  if  at  all,  against  the  coun- 
try shipper  who  had  included  the  contract  carrier  freight 
rate  of  thirty  cents  per  hundred  pounds  in  his  invoice  to 
the  Victory  Produce  Company.  After  judgment  had  been 
obtained  lierein,  the  Office  of  Price  Administration  went 
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to  trial  on  or  about  the  12th  day  of  February,  1945,  in 
the  District  Court,  Southern  District,  Northern  Division, 
in  action  No.  217,  against  the  country  shipper,  Marvin 
Berry.  Jn  that  case  the  Office  of  Price  Administration 
claimed,  as  in  the  instant  case,  that  Marvin  Berry  should 
have  charged  eighteen  cents  per  hundred  pounds  of 
potatoes  for  the  transportation  charge  by  truck  of  the 
potatoes  shipped  by  Marvin  Berry  to  the  Victory  Produce 
Company,  instead  of  the  thirty  cents  per  hundred  pounds 
paid  and  charged  by  him.  This  Court  may  take  judicial 
notice  of  the  fact  that  on  this  aspect  of  the  case,  plaintiff 
was  defeated  in  its  claim  and  failed  to  recover  a  judgment 
against  the  defendant  country  shipper.  Thus,  we  have 
an  anomalous  situation  wherein  the  Victory  Produce  Com- 
pany, the  intermediate  seller,  having  paid  the  thirty  cents 
per  hundred  pounds  transportation  charge,  included  in  the 
country  shipper's  price,  was  penalized  for  an  act  commit- 
ted by  the  country  shipper,  which  act  of  the  country  ship- 
per was  held  not  to  be  in  violation  of  MPR  271  in  the 
OPA's  suit  against  the  country  shipper.  Certainly,  if  the 
country  shipper  was  found  to  have  complied  with  MPR 
271,  the  intermediate  seller  cannot  be  found  to  have  vio- 
lated MPR  271.  It  cannot  be  contended  that  what  it  was 
legal  for  the  country  shipper  to  charge,  it  was  illegal  for 
the  intermediate  seller  to  pay.  Under  the  circumstances, 
therefore,  a  reversal  of  the  judgment  against  the  Appel- 
lants would  seem  imperative. 
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III. 

The  Evidence  Was  Insufficient  to  Support  the  Judg- 
ment Against  Appellants  Jim  Jung  and  Marty 
Sherman. 

A.  The  Evidence  Failed  to  Show  That  the  Victory  Produce 
Company  as  the  "Intermediate  Seller"'  Sold  in  Excess  of 
Its  Ceiling  Price  Within  the  Meaning  of  the  Provisions 
of  Maximum  Price  Regulation  271,  as  Amended. 

The  Office  of  Price  Administration  had  the  burden  of 
proof  to  establish  by  clear  and  convincing  evidence  that 
Victory  Produce  Company  sold  early  white  potatoes  in 
excess  of  its  ceiling  price  within  the  meaning  of  the  pro- 
visions of  Maximum  Price  Regulation  271.  Appellants 
submit  that  plaintiff  failed  to  sustain  this  burden. 

1.  First,  if  we  assume  for  the  purpose  of  argument 
that  the  Victory  Produce  Company  was  obliged  to  inquire 
into  the  transportation  charge  paid  for  by  the  country 
shipper  and  included  by  it  in  its  price  charged  to  the  Vic- 
tory Produce  Company,  then  appellants  contend  that  there 
is  no  evidence  in  the  record  showing  the  "lowest  axailable 
common  carrier  rate"  existing  at  the  time  of  the  transac- 
tions here  in  question.  Although  the  figure  of  twenty-two 
cents  per  hundred  pounds  is  freely  discussed  by  counsel 
for  the  respective  parties  as  being  the  prevailing  common 
carrier  rate,  nowhere  is  there  any  evidence  introduced  to 
estabHsh  that  any  common  carriers  were  available  to  trans- 
port the  potatoes  at  the  time  of  the  transaction  in  ques- 
tion. In  fact,  the  only  testimony  on  the  part  of  plaintiff 's 
witness,  George  M.  Meyers,  a  freight  clerk  for  the  South- 
ern Pacific  in  the  freight  office  in  Los  Angeles,  was  to 
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the  effect  that  he  had  no  knowledge  as  to  whether  or  not 
there  were  any  freight  cars  available  during  the  two 
months  in  question,  to  wit,  during  April  and  May,  1943. 
[Rep.  Tr.  p.  16.] 

Since  Section  1351.1002  provided  that  the  country  ship- 
per, in  establishing  his  maximum  price,  would  add  "the 
transportation  charges  he  has  actually  paid,  at  lowest 
available  common  carrier  rates  from  his  country  shipping 
point  to  the  place  where  the  commodities  are  to  be  de- 
livered", it  was  incumbent  upon  plaintiff  to  prove  that  a 
common  carrier,  to  make  the  common  carrier  rates  ap- 
plicable, was  available  for  shipment  of  the  potatoes  in 
(question.  Unless  and  until  plaintiff  met  that  requirement 
by  introducing  evidence  to  that  eft'ect,  it  wholly  and  com- 
pletely failed  to  establish  that  the  price  of  the  country 
shipper  paid  by  Victory  Produce  Company,  including  the 
transportation  charge,  was  in  excess  of  its  ceiling  as  pro- 
vided. 

2.  Second,  plaintiff  failed  to  show  that  it  was  improper 
for  Victory  Produce  Company  to  pay  the  transportation 
rate  of  thirty  cents  per  hundred  pounds  charged  by  the 
contract  carrier  to  the  country  shipper.  Its  introduction 
of  evidence  that  truckers  in  the  Bakersfield  area  in  March. 
1942,  were  charging  eighteen  cents  per  hundred  pounds 
for  similar  transportation  failed  to  sustain  plaintiff's  bur- 
den of  proof  because  of  the  inapplicability  of  the  General 
Maximum  Price  Regulation  to  this  situation  as  hereinbe- 
fore sot  forth  under  Subdivisions  2  and  3  of  Point  II 
hereof. 
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B.  Plaintiff  Failed  to  Introduce  Any  Evidence  to  Show 
What  the  Country  Shipper's  Lowest  Available  Common 
Carrier  Rate  Was  With  Respect  to  the  Potatoes  Shipped 
by  the  Country  Shipper  to  the  Customary  Receiving 
Point  of  Victory  Produce  Company  During  April  and 
May  of  1943. 

The  evidence  is  uncontradicted  that  shipment  of  the 
potatoes  here  in  question  was  made  by  the  country  shipper 
from  the  Bakersfield  area  to  the  docks  of  the  Victory 
Produce  Company  in  Los  Angeles,  Cahfornia.  The 
evidence  is  further  uncontradicted  that  the  docks  of  the 
Victory  Produce  Company  were  its  customary  receiving 
point  of  the  potatoes  during  April  and  May  of  1943.  This 
Court  can  take  judicial  notice  of  the  fact  that  the  South- 
ern Pacific  Company  shipped  from  its  terminal  in  the 
Bakersfield  area  to  its  terminal,  the  Union  Station,  in 
Los  Angeles.  Plaintiff  must  admit  that  the  railroad  termi- 
nal in  Los  Angeles  of  Southern  Pacific  Company  was  not 
the  customary  receiving  point  of  the  Victory  Produce 
Company,  and,  consequently,  any  evidence  introduced  by 
it  to  show  the  lowest  available  common  carrier  rate  was 
inapplicable  and  irrelevant  to  the  situation  and  insufficient 
to  support  its  contentions  in  this  case. 

It  is  a  known  fact  that,  because  the  common  carrier 
does  not  make  a  habit  of  transporting  food  such  as 
potatoes  from  the  door  of  the  country  shipper  to  the  door 
of  the  wholesale  marketer,  the  contract  carrier  has  become 
a  vital  and  necessary  means  of  transporting  potatoes  from 
the  source  of  the  country  shipper  to  the  place  of  business 
of  the  intermediate  seller.     This  means  of  transi)ortation 
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was  not  adopted  by  either  the  country  shipper  or  the  in- 
termediate seller  for  the  purpose  of  evading  the  OPA 
regulations,  but  because  it  is  a  faster,  more  efficient  and, 
all  in  all,  even  a  cheaper  method  of  transportation  of  per- 
ishable food  commodities.  The  Victory  Produce  Company, 
therefore,  cannot  be  condemned  for  utilizing  a  means  of 
transportation  which  is  used  by  practically  everyone  in  the 
same  situation  in  the  industry. 

C.  The  Evidence  Failed  to  Show  That  the  Appellants  Jim 
Jung  and  Marty  Sherman  Made  Any  Sales  of  Potatoes 
or  That  They  Were  Personally  Liable  For  Any  Violations 
of  the  Provisions  of  the  Maximum  Price  Regulation  271, 
as  Amended. 

The  argument  in  support  of  the  above  contention  is 
fully  set  forth  in  Point  I  of  this  Argument,  which  is 
adopted  as  though  incorporated  herein  at  this  point.  The 
evidence  is  uncontradicted  that  neither  of  the  Appellants 
Jim  Jung  or  Marty  Sherman,  individually  or  personally 
sold  or  bought  any  potatoes  nor  had  anyone  working  for 
them  individually  who  sold  any  potatoes,  [Rep.  Tr.  p. 
104.] 
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IV. 

The  Court  Committed  Errors  in  the  Admissions  of  and 

in  the  Refusal  to  Strike  Out  Certain  Evidence. 

A.  The  Evidence  of  the  Common  Carrier  Freight  Rates 
in  April  and  May,  1943,  Charged  for  the  Shipping  of 
Potatoes  From  the  Bakersfield  Area  to  Los  Angeles, 
California,  Should  Not  Have  Been  Admitted  for  the 
Reason  That  It  Was  Completely  Immaterial  to  the 
Issues  of  the  Case.     [Rep.  Tr.  p.  14.] 

1.  Appellants  have  previously  pointed  out  that  the  in- 
termediate seller  under  the  terms  of  MPR  271  would  be 
justified  in  paying  to  the  country  shipper  the  price  shown 
upon  the  country  shipper's  invoice,  and  was  under  no  obH- 
gation  to  inquire  into  the  correctness  of  the  computations 
of  the  country  shipper's  price,  which  included  the  trans- 
portation charge  of  the  contract  carrier. 

2.  Practically  all  of  the  potato  shipments  were  made 
from  the  country  shipper's  source  to  the  customary  re- 
ceiving point  of  the  intermediate  seller,  to  wit,  the  docks 
of  Victory  Produce  Company,  located  at  1124  South  San 
JuHan  Street,  Los  Angeles,  California.  Unless  plaintiff 
could  show  that  the  common  carrier  charged  for  and  per- 
formed the  same  service  of  transportation  from  the  cuun- 
try  shipper's  source  to  the  docks  of  Victory  Produce  Com- 
pany, any  evidence  as  to  the  common  carrier  rates  for 
April  and  May,  1943,  was  absolutely  immaterial. 

3.  Furthermore,  said  evidence  did  not  directly  relate  to 
whether  or  not  the  freight  rate  was  the  "lowest  available 
common  carrier  rate"  for  said  period.  For  the  foregoing 
reasons,  appellants  submit  that  the  aforesaid  evidence  to 
it,  should  have  been  rejected  by  the  trial  court. 
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B.  Evidence  of  the  Price  Charged  by  Edison  Trucking 
Company  or  Any  Other  Contract  Carrier  for  the  Haul 
of  Potatoes  From  the  Bakersfield  area  to  Los  Angeles 
in  March,  1942,  Was  Inadmissible  for  the  Reason  That 
It  Was  Immaterial,  Irrelevant  and  Hearsay.  [Rep.  Tr. 
p.  18  and  19,  25  and  26.] 

The  Court  will  note  that  the  only  evidence  in  the  record 
as  to  any  hauls  of  potatoes  being  made  in  March,  1942, 
from  the  Bakersfield  area  to  Los  Angeles,  California,  was 
the  testimony  of  Jack  Schnitzer,  who  testified  that  "it 
just  happened  to  be  I  hauled  about  twenty  sacks  the  last 
day  of  March"  for  which  he  had  charged  eighteen  cents 
per  hundred  pounds  for  the  haul.  All  of  this  evidence 
was  objected  to  by  counsel  for  appellants  upon  the  ground 
that  it  was  immaterial  as  t(^  what  discussion  took  place 
concerning  the  ceiling  price  for  trucking  and  this  evidence 
was  admitted  under  the  guise  of  a  discussion  at  a  meeting 
of  the  assembled  truckers.  Certainly,  there  can  be  no 
doubt  that  this  evidence  was  hearsay  and,  therefore,  inad 
missible  upon  that  ground  alone. 

In  addition,  it  shows  how  the  purported  eighteen  cent 
ceiling  price  was  set  by  the  OPA.  By  their  own  testi- 
mony, merely  because  one  trucker.  Jack  Schnitzer,  had  on 
the  last  day  of  March,  1942.  hauled  twenty  sacks  of 
])()tatoes  at  a  })rice  of  eighteen  cents  per  hundred  pounds, 
in  the  eyes  of  the  OPA  that  price  automatically  became 
the  ceiling  price  for  the  entire  group  of  truckers  in  the 
Bakersfield  area. 

Appellants  have  already  elaborated  upon  their  conten- 
tion that  (iMPR  had  no  applicability  to  the  situation  here 
in  (jucstion  and,  by  reason  thereof,  all  of  the  aforesaid 
evidence  is  immaterial  and  irrelevant  to  the  issues. 
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C.  All  the  Evidence  Introduced  by  Plaintiff  Showing  the 
Methods  by  Which  the  "County  Shipper"  Determines 
His  Maximum  Ceiling  Prices  Under  the  Provisions  of 
MPR  271,  as  Amended,  Was  Inadmissible  for  the  Reason 
That  It  Was  Immaterial,  Irrelevant,  and  No  Proper 
Foundation  Was  Laid  Therefor.     [Rep.  Tr.  p.  17.] 

Appellants  repeat  their  contention  that  the  only  evidence 
relevant  to  the  issues  is  that  which  related  to  how  the  in- 
termediate seller  computes  his  maximum  prices.  Any  evi- 
dence relating  to  how  the  country  shipper  computes  his 
maximum  prices  is  entirely  foreign  to  the  issues  presented 
in  this  case. 

D.  All  Evidence  of  Sales  of  Potatoes  During  April  and  May, 
1943,  Made  by  Victory  Produce  Company,  Which  Was 
Not  a  Party  to  the  Action,  Was  Incompetent,  Irrelevant, 
and  Immaterial  for  the  Reason  That  the  Only  Parties 
Before  the  Court  Were  the  Individuals  Jim  Jung  and 
Marty  Sherman.     [Rep.  Tr.  p.  18,  19,  21,  52,  67,  75,  82-94.] 

Appellants  adopt  the  contentions  heretofore  made  under 
Point  T  of  this  brief  and  incorporate  them  herein  by  refer- 
ence. 

Conclusion. 

Appellants  submit  that  a  grave  injustice  has  been  com- 
mitted by  the  imposition  of  judgment  against  them  in  the 
above  matter. 

1.  First,  Appellants  submit  that  they  complied  with  the 
letter  and  spirit  of  the  regulation  issued  by  the  Office  of 
Price  Administration.  Potatoes  were  sold  to  the  Victory 
Produce  Company  and  duly  invoiced  including  the  trans- 
portation charge.  The  Victory  Produce  Comj^any  paid 
the  price  charged  by  the  country  shipper  and  then  took  its 
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appropriate  mark-up  and  sold  in  turn  to  its  purchaser. 
The  only  fly  in  the  ointment  was  the  failure  of  the  Pro- 
duce Company  to  imjuire  into  whether  or  not  the  country 
shipper  had  correctly  computed  and  charged  the  trans- 
portation rate  for  hauling  the  potatoes.  It  is  this  dis- 
crepancy which  provides  the  flimsy  basis  for  the  case 
brought  by  the  Office  of  Price  Administration. 

The  country  shipper  in  a  jury  trial  in  Bakersheld  has 
been  held  to  have  been  justified  in  making  the  transporta- 
tion charge  to  Victory  Produce  Company  which  Victory 
Produce  Company  paid.  Now  the  Victory  Produce  Com- 
pany is  placed  in  the  position  of  being  mulcted  in  damages 
for  paying  that  which  the  country  shipper  has  been  held 
justified  in  charging. 

There  is  no  questi(m  that  it  is  the  function  of  the  Office 
of  Price  Administration  to  check  and  prevent  inflation 
arising  out  of  illegal  and  unjustifiable  price  increases.  But 
in  this  case,  the  basis  of  its  suit  against  Appellants  is  un- 
founded, its  construction  of  its  own  regulations  artificial, 
and  the  prosecution  of  its  action  unjustified. 

2.  Aside  from  the  merits  of  the  controversy,  the  judg- 
ment against  Appellants  cannot  stand  since  the  only  entity 
against  which  a  judgment  might  have  been  sought  was 
the  Victory  Produce  Company,  which  was  not  a  ]iarty  to 
the  action. 

Ap])ellants  therefore  respectfully  submit  that  judgment 
heretofore  entered  in  favor  of  plaintift'  and  against  Ap- 
pellants be  reversed. 

Respectfully  submitted, 

Edward  M.  Raskin, 

Attorney  for  Appellants. 
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BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Tliis  is  an  a|)))eal  by  the  defendants  from  a  judg- 
ment entered  on  December  14,  1944  (R.  10),  by  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  in  favor  of  the  Price 
Administrator  ])ursuant  to  Section  205(e)  of  the 
Emergency  Price  Control  Act  of  1942—56  Stat.  23, 
50  U.  S.  ('Ode  App.  Section  925(e) — hereinafter  re- 
ferred to  as  the  Act,  as  amended  by  Section  108(b)  of 
the  Stabilization  Extension  Act  of  1944  (58  Stat.  840). 
Notice  of  A])])eal  was  fiU^d  March  9,  1945  (R.  10). 
JuT'isdiction  of  the  District  Court  was  invoked  under 
Sections  205(c)  and  205(c)  of  the  Act.   Jurisdiction 


to  liear  and  deteTmiiie  the  appeal  is  conferred  upon 
this  Court  by  Section  128  of  the  Judicial  Code  (28 
U.  S.  Code  225). 


STATUTES  AND  REGULATIONS  INVOLVED. 
The  action  involves  tw^o  regulations  issued  by  the 
Administrator  pursuant  to  Section  2(a)  of  the  Act, 
namely,  the  General  Maximum  Price  Regulation, 
issued  April  28,  1942  (7  F.  R.  3153),  which  became 
effective  on  May  11,  1942,  and  Maximum  Price  Regu- 
lation 271,  issued  November  7,  1942,  establishing  maxi- 
mum prices  for  potatoes  and  onions  (7  F.  R.  9179) 
which  became  effective  on  November  9,  1942. 


STATEMENT  OF  FACTS. 

This  is  an  action  by  the  Price  Administrator  against 
"Jim  Jung,  Marty  Sherman  and  Marvin  Berry,  indi- 
vidually and  doing  business  as  Victory  Produce  Com- 
pany" (R.  2),  to  recover  statutory  damages  by  reason 
of  overcharges  made  by  the  defendants  on  sales  of 
potatoes  at  wholesale  between  April  12,  1943,  and  May 
27,  1943.  Throughout  the  period  of  the  transactions  in 
question  the  defendants  Jim  Jung,  Marty  Sherman, 
and  Marvin  Berry  were  co-partners,  doing  business  as 
Victory  Produce  Company,  with  the  principal  place  of 
business  located  in  Los  Angeles,  California  (Amended 
Compl.,  par.  4,  R.  3;  admitted  in  the  Answer,  R.  5). 
All  three  defendants  appeared  by  Mr.  Lerner,  their 
attorney,  and  filed  answer  to  the  complaint   (R.  5), 


although  only  Jim  Jung'  and  Mart}'  Sherman  were 
served  with  ])r()('Oss.  Mi-.  Leriiei'  later  withdrew  his 
appearance  foi-  the  defendant  Marvin  Berry  and 
plaintitf  sti])ulated  that  Mr.  Lei'ner  was  not  represent- 
ing Berry  as  an  individual  (R.  20,  21). 

The  potatoes  which  the  Victory  Produce  Company 
sold  at  prices  in  excess  of  the  maximum  price  per- 
mitted under  Maximum  Price  Regulation  271  were 
])urchased  by  said  ])artnershi])  from  Marvin  Berry, 
one  of  the  partners  (R.  17,  20,  40,  43-44;  App.  Br.,  p. 
25),  and  were  delivered  to  the  ])artnership  at  its  place 
of  business  in  I^os  Angeles  from  Berry's  warehouse  in 
Bakersfield  (R.  20).  Berry  charged  his  partners  a 
freight  rate  of  30  cents  per  hundredweight  for  deliver- 
ing the  potatoes  by  contract  carrier  (R.  20).  This 
freight  was  paid  by  the  defendants  directly  to  the 
trucking  company  "as  a  matter  of  bookkeeping  con- 
venience" (Mr.  Lerner's  statement,  R.  43-44).  Under 
the  General  Maximum  Price  Regulation  the  legal  rate 
for  the  haul  in  question,  i.e.,  the  base  rate  prevailing 
in  March,  1942,  was  18  cents  per  hmidredweight  (R. 
24).  In  computing  their  own  costs  for  purposes  of 
mark-up,  the  defendants  added  to  their  net  cost  the 
illegal  freight  rate  of  30  cents  per  hundredweight  (12 
cents  above  the  legal  rate  permitted  under  the  General 
Maximum  Price  Regulation)  and  passed  the  same  on 
to  the  consumer.  They  contend  on  this  appeal  that 
they  were  entitled  to  do  so. 

The  Court  found  that  the  defendants  violated  Maxi- 
mum Price  Regulation  271  by  charging  prices  totaling 
$8965.78  in  excess  of  the  legal  prices  permitted  under 


said  Regulation  (R.  8)  and  that  the  overcharges  were 
made  in  good  faith  and  all  practicable  j)recautions 
were  taken  against  making  such  overcharges  (R.  6,  8). 
Judgment  was  entered  in  favor  of  the  plaintiff  and 
against  the  two  defendants  served,  Jim  Jung  and 
Marty  Sherman,  in  tlie  sum  of  $5977.18.  No  judgment 
was  granted  against  the  partner  not  served. 


ARGUMENT. 

I.  THE  PROCEDURAL  CONTENTIONS  OF  THE  APPELLANTS 
ARE  UTTERLY  WITHOUT  MERIT. 

The  principal  contention  of  the  appellant  is  jjurely 
procedural.  Insofar  as  it  can  be  understood  at  all,  its 
amazing  "logic"  runs  as  follows:  In  California  a 
]3artnership  is  a  legal  entity;  the  California  Code  of 
Civil  Procedure,  Section  388,  permits  partnerships  to 
be  sued  "in  their  common  name"  in  the  same  manner 
as  corporations  by  alleging  the  legal  entity  and  naming 
it  as  the  defendant ;  ])laintiff  did  not  name  the  partner- 
ship as  a  separate  defendant  and  it  is  therefore  not  a 
party  to  the  action;  none  of  the  partners  (defendants 
below)  personally  sold  the  potatoes  in  question,  but 
that  all  such  sales  were  made  by  employees  of  the 
partnership;  therefore  only  the  partnei'ship  as  such 
is  liable  for  the  overcharges,  and  not  the  individual 
partners ! 


A.  The  substantive  law  of  partnerships  in  California  is  not 
affected  by  Section  388  of  the  California  Code  of  Civil  Pro- 
cedure. 

A])|)ella]]ts'  entire  ar,i2^ument  is  based  upon  a  gross 
miseonstruction  of  Section  388  of*  the  California  (yode 
of  Civil,  Procedure.  Appellants  assume  that  the  said 
section  effects  a  chan.^e  in  the  substantive  law  govern- 
ing pai*tnershi])s  by  declaring  California  partnerships 
to  be  legal  (nitities.  This  section,  however,  authorizing 
actions  to  hv  brought  against  partnershii)s  "in  their 
common  name'',  merely  provides  a  convenient  method 
of  suing  partnerships  and  associations  by  naming  them 
as  defendants  and  dis})ensing  with  the  necessity  of 
naming  or  serving  individual  partners.  The  Cali- 
fornia Sujn'erae  Court,  in  passing  upon  the  constitu- 
tionality of  Section  388,  stated: 

''These  statutes  (similar  to  Section  388)  dealt 
solely  with  the  manner  of  bringing  actions,  and 
were  not  intended  to  elTect  any  change  in  the  sub- 
stantive law.  Membei's  of  associations  had  the 
same  rights  and  were  subject  to  the  same  liabili- 
ties as  before,  only  now  they  could  be  sued  by  a 
less  complicated  and  cumbersome  process  *  *  * 
Since  it  (Section  388)  establishes  no  substantive 
liability,  and  merely  provides  a  convenient  method 
of  suit  to  enforce  an  existing  liability  *  *  *" 
Jardine  r.  Superior  Court,  213  Cal.  301,  2  P. 
(2d)  756  (1931). 

In  Reed  v.  Industrial  Commission,  10  Cal.  (2d)  191, 
73  P.  (2d)  1212,  1213  (1937),  the  Court,  in  discussing 
the  legal  entity  theory,  stated: 

"The   underlying   fallacy   in   respondent's   argu- 
ment is  the  assumption  that  the  partnership  is  a 


distinct  unit,  separate  from  the  members  thereof. 
Occasional  suggestions  of  this  'entity'  theory  of 
partnership  are  found  in  statutes  or  decisions, 
but,  apart  from  excej)tiona]  situations,  a  partner- 
ship is  not  considered  an  entity,  but  an  associa- 
tion of  individuals.  See  First  Nat.  Trust  &  Sav- 
ings Bank  v.  Industrial  Accident  Commission,  213 
Cal.  322,  331,  2  P.  2d  347,  78  A.L.R.  1324;  9  Cal. 
L.  Rev.  119.  In  consonance  with  this  view,  an 
employee  of  a  partnership  is  an  employee  of  each 
of  the  partners,  and  no  individual  partner  may 
escape  liability  to  such  employee  on  the  ground 
that  only  the  partnership  and  not  the  individuals 
composing  it  can  be  held.  It  is  immaterial  whether 
the  liability  of  the  partners  in  this  situation  is 
joint  and  several,  or  joint,  for  even  in  the  case  of 
joint  liability,  a  several  judgment  may  be  had 
against  an  individual  partner  by  proper  joinder, 
and  pleading.  See  Palle  v.  Industrial  Commission^ 
79  Utah  47,  7  P.  2d  284,  81  A.L.R.  1222;  Mer- 
chants' Nat.  Bank  v.  Clark-Palmer  Co.,  215  Cal. 
296,  9  P.  2d  826,  81  A.L.R.  778." 

Therefore,  appellants'  assumption  that  the  indi- 
vidual partners,  as  such,  are  not  liable  for  the  part- 
nership obligations  is  not  sustained  by  the  ''legal 
entity"  theory. 

B.  In  an  action  upon  a  joint  or  partnership  obligation  in  which 
the  partnership  as  such  is  not  named  nor  all  of  the  partners 
served  with  summons,  the  action  may  nevertheless  proceed 
against  those  who  are  served. 

As  has  been  shown  above,  Section  388  does  not  pur- 
port, nor  has  it  ever  been  construed,  to  abolish  the 


right  to  sue  partners  without  designating  the  common 
name  as  a  separate  defendant. 

Jardine  v.  Superior  Court,  supra. 

When  the  common  name  is  not  used  and  all  the 
partners  are  not  served,  the  action  may  proceed  and 
judgment  may  be  had  against  those  j)artners  served. 
Davidson  v.  Kvox,  (iT  Cal.  143,  7  Pac.  413; 
Feder  v.  Epstein,  69  Cal.  456,  10  Pac.  785; 
Iwauaga  et  al.  v.  Hogopian  et  ah,  179  Pac.  523, 
39  Cal.  App.  584. 

This  procedure  is  specifically  authorized  in  Cali- 
fornia by  Sections  414,  578  and  989  of  the  Code  of 
Civil  Procedure,  which  apply  to  actions  on  all  joint  or 
partnership  obligations. 

Merchants'  Nat.  Bank  of  Los  Ayigeles  v.  Clark- 
Parker  Co.,  215  Cal.  296,  9  P.  (2d)  826; 
Reed  v.  Industrial  Accident  Commission,  supra. 

The  appellants  cite  a  number  of  California  decisions 
holding  that  a  partnership  does  not  become  a  party  to 
an  action  merely  because  its  members  are  designated 
as  co-partners.  Conceding,  arguendo,  that  this  is  not 
an  action  against  the  i^artnership  within  the  meaning 
of  these  decisions  and  that  the  partnership  property 
tvill  not  he  hound  hy  the  judgment  against  the  indi- 
vidual partners  hecause  all  were  not  served,  it  is  im- 
possible to  see  the  materiality  of  these  decisions  to  the 
instant  case.  In  none  of  these  decisions  was  it  held 
that  partners  must  be  sued  in  their  common  name  or 
that,  when  all  partners  are  named  but  only  some 
served,  the  suit  may  not  proceed  to  judgment  against 
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those  served.    On  the  contrary,  in  each  case  cited  the 
judgment  against  the  partners  served  was  upheld. 

C.  In  any  event,  the  California  rule  of  pleading  invoked  by  the 
appellants  is  superseded  by  the  Federal  Rules  of  Civil  Pro- 
cedure. Appellants'  claim  was  waived  by  their  failure  to 
plead  or  move  with  respect  thereto. 

As  demonstrated  under  Point  I,  the  legal  entity 
theory  in  California  is  not  one  of  substantive  law.  On 
the  contrary,  even  under  the  California  law  it  has 
clearly  been  held  to  be  only  a  rule  of  pleading.^ 

However,  as  to  all  matters  of  pleading,  the  Federal 
Rules  of  Civil  Procedure  '^govern"  this  action  (Rule 
1),  and  "all  laws  in  conflict  therewith  shall  be  of  no 
further  force  or  effect"  (28  U.  S.  Code  723(b)).  It  is 
elementary  that,  under  the  Federal  Rules  of  Civil 
Procedure,  an  action  cannot  be  defeated  because  of 
technical  defects  in  the  j)leading. 

Sparks  v.  England,  113  F.   (2d)  579,  581  (8th 

Cir.,  1940) ; 
Hanney   v.    Franklin   Fire    Insurance    Co.    of 
Philadelphia,    142    F.    (2d)    864    (9th    Cir., 
1944). 

With  regard  to  the  specific  defect  complained  of  by 
the  appellants,  Rule  9(a)  of  the  Federal  Rules  of 
Civil  Procedure  provides  that  ''it  is  not  necessary  to 


^Jardine  v.  Superior  Court,  supra;  Reed  r.  Industrial  Commis- 
sion, supra;  Burns  v.  Downs,  42  Cal.  App.  (2d)  322,  108  P.  (2d) 
953.  The  California  courts  do  not  recognize  the  legal  entity  theory 
where  the  suit  is  brought  by  the  partnership  as  plaintiff,  and  in 
such  a  case  the  action  must  be  brought  in  the  names  of  the  indi- 
vidual partners.  Ginshurg  Tile  v.  Faraone,  99  Cal.  App.  381,  278 
Pac.  866  (1929)  ;  126  Cal.  App.  337,  14  Pac.  (2d)  777  (1932). 


aver  *  *  *  the  Ic^al  existence  of  an  organized  associa- 
tion of  persons  that  is  made  a  t>ai*ty".  Hence  the 
California  doctrine,  insofar  as  it  purj^orts  to  require 
allegations  of  the  legal  existence  of  the  partnership  in 
the  complaint,  is  plainly  "of  no  force  and  effect"  in 
actions  in  the  Federal  Courts. 

Furthermore,  under  Rule  12(b)  the  defense  of  lack 
of  jurisdiction  over  the  j^erson  must  be  made  by  an- 
swer or  by  motion  before  i)leading,  and  under  Rule 
12(li)  the  defense  is  waived  if  not  so  presented.    In 
the  instant  case  the  claim  of  lack  of  jurisdiction  over 
the  partnership  was  for  the  first  time  urged  at  the 
trial,  as  a  ground  for  dismissal  of  the  action.   Hence 
a*  *  *  i-j^^  point,  whether  considered  as  a  question 
of  capacity  under  Rule  9(a)  or  of  lack  of  juris- 
diction  over  the  person  under  Rale  12(h),  was 
waived  under  Rule  12(h)  by  not  being  advanced 
before  trial/' 

Trounstine  v.  Bauer,  Pogue  &  Co,,  144  F.  (2d) 
379,  383  (2d  V\v.,  1944),  certiorari  denied,  65 
S.  Ct.  190. 


11.  THE  CAUSE  OF  ACTION  WAS  ESTABLISHED  BY  COMPE- 
TENT AND  UNCONTROVERTED  EVIDENCE.  THE  APPEL- 
LANTS' CONTENTIONS  ON  THE  MERITS  ARE  NOT  BASED 
ON  THE  RECORD,  AND  FOR  THE  MOST  PART  WERE  NEVER 
URGED  BELOW. 

A.  The  uncontroverted  evidence  established  that  the  defendants 
paid  on  behalf  of  their  seller,  who  was  their  own  partner, 
illegally  excessive  freight  charges,  and  passed  them  on  to 
their  customers. 

The  record  presents  no  controverted  questions  of 
fact.    The  defendants  purchased  potatoes  from  their 
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partner  Berry,  to  be  delivered  from  his  warehouse  in 
Bakersfield  to  their  place  of  business  in  Los  Angeles. 
"Almost  all  of  the  potato  shijmients"  were  made  '^by 
contract  carrier,  by  truck"  (App.  Br.,  pp.  22-23). 
Berry  was  charged  a  freight  rate  of  30  cents  per  hun- 
dredweight (stii)ulation  at  the  trial,  R.  20).  This 
charge  was  actually  paid  by  the  defendants  direct  to 
the  trucking  compan}^,  as  a  separate  item.  The  pro- 
cedure was  described  in  the  Court  below  by  the  de- 
fendants' attorney  himself  (R.  43-44)  : 

"Mr.  Lerner.  I  think  maybe  we  ought  to  enter 
into  the  stii^ulation  this  way ;  I  offer  this  stipula- 
tion: I  think  it  is  generally  recognized  that  the 
sales  were  made  on  a  delivered  basis;  that  the 
freight  was  being  purportedly  paid  for  by  Mr. 
Berry,  but  as  a  matter  of  bookkeeping  conven- 
ience, at  the  request  of  Mr.  Berry  we  would  pay 
the  freight  directly  to  the  Edison  Trucking  Com- 
pany, and  deduct  the  same  from  the  price  billed 
to  us  by  Marvin  Berry  or  other  potato  comjjanies 
from  whom  we  purchased.  I  say  'we';  I  mean 
from  whom  the  Victory  Produce  Company  pur- 
chased. ' ' 

The  seller  who  charged  this  freight  and  who  sold  all 
the  potatoes  in  question  was  Mr.  Marvin  Berry,  one 
of  the  partners.  Although  "other  potato  companies 
from  whom  we  purchased"  are  mentioned  in  the 
quoted  statement,  the  appellants  have  since  conceded 
on  this  ai)peal  that  Marvin  Berry  was  the  only  person 
who  acted  as  the  seller  (App.  Br.,  at  p.  25).  There  is 
other  evidence  in  the  transcript  pointing  to  the  same 
fact  (R.  17,  20,  40). 
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The  authorized  legal  rate  for  this  freight  was  that 
charged  for  the  same  service  in  March,  1942  (General 
Maximum  Price  Regulation,  Sec.  1499.2).  It  was 
established  by  competent  testimony  and  stipulated  by 
the  appellants  that  this  was  18  cents  per  hundred- 
weight (R.  24). 

The  bulk  of  the  potatoes  were  sold  by  the  defendants 
at  prices  which  included  and  ])assed  on  to  their  cus- 
tomers the  excessive  transi)ortation  charge,  plus  a 
mark-up  (of  21%  or  9^^%,  de])ending  on  whether  the 
goods  were  delivered  at  the  customers'  or  defendants' 
place  of  business).  A  complete  summary  of  the  de- 
fendants' sales  on  credit^  showing  computation  of 
ceiling,  overcharge  and  selling  price  for  each  hundred- 
weight, was  ])repared  by  the  plaintiff's  investigatoi*s 
who  had  audited  the  defendants'  records.  This  sum- 
mary was  received  in  evidence  as  Plaintiff* 's  Exhibits 
1  and  2,  and  its  factual  and  mathematical  correctness 
was  sti])ulated  by  defendants'  counsel  (R.  53-54,  60-61, 
66-67).' 


-The  proof  was  limited  to  sales  made  on  credit.  As  to  all  cash 
sales,  the  defendants,  according  to  their  attorney,  "were  unable  to 
locate  the  record  of  cash  sales"  (R.  41). 

^The  defendants  made  many  overcharges  in  excess  of  the  freight 
differential,  and  indeed  charged  prices  without  an,y  reference  to 
the  regulations.  The  sti])ulatcd  itemized  record  (Plaintiff's  Exh.  2, 
pp.  20-48)  shows  a  multitude  of  overchai'gos  substantially  in  excess 
of  12  cents  ]t\\\s  mark-up.  No  attempt  to  justif.y  these  overcharges 
was  made  below  or  in  the  appellants'  opening  brief. 
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B.  Nothing  appears  in  the  record  to  support  the  appellants' 
contention  that  in  computing  their  selling  prices  they  relied 
on  their  seller's  invoices;  nor  was  this  contention  ever  urged 
below. 

The  principal  contention  of  the  appellants  on  the 
merits  is  that  the  regulations  permitted  them  to  rely 
on  their  seller's  invoices  in  computing  their  costs  for 
the  purposes  of  fixing  their  own  selling  prices  (App. 
Br.,  pp.  3,  15-25,  26,  30,  32,  33).  The  essence  of  the 
argument  is  that  ''the  Victory  Produce  Company  had 
the  right  to  base  the  computation  of  its  selling  price 
upon  the  price  which  it  ])aid  to  the  country  shipper  as 
set  forth  in  his  invoice,  without  bearing  the  responsi- 
bility of  determining  whether  the  country  shipper  had 
correctly  ascertained  and  included  the  proper  freight 
charge  in  the  price  at  which  he  was  selling"  (App. 
Br.,  pp.  16-17). 

This  contention  is  cynical  in  its  disregard  of  the 
fa(^ts  and  the  record.  Not  a  single  invoice  was  offered 
in  evidence,  nor  a  word  of  testimonj^  introduced  to  show 
any  reliance  thereon.  The  seller  was  the  defendants' 
partner,  and  the  freight  was  paid  hy  the  defendants 
as  a  separate  item,  directly  to  the  carrier  (R.  43-44; 
pp.  9,  10,  supra).  Moreover,  since  the  a])pellants  them- 
selves paid  the  freight  direct  to  the  shipper,  it  cannot 
be  determined  from  the  record  whether  the  invoice 
given  the  partnership  by  Berry  even  included  the 
freight  rate  charged. 

It  is  significant  that  the  appellants  did  not  have  the 
temerity  to  urge  this  claim  upon  the  trial  Court.  It  is 
made  for  the  first  time  on  this  appeal. 
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It  will  hv  DotcMl  tliat  ai)i)(^lla)it.s'  contention  is  not 
predicated  on  any  facts  and  is  entirely  moot.  There- 
fore, its  lejT^al  validity  (wliich  appellee  emphatically 
rejects)  is  not  a  })roper  subject  for  argument. 

C.    The  remaining-  contentions  of  the  appellants  are  without  sub- 
stance. 

1.  It  is  hardly  necessary  to  argue  the  further  con- 
tention that  defenchints  had  the  right  to  pay  and  pass 
on  to  their  customers  illegal  freight  charges  because 
sales  of  i)otatoes  were  governed  by  the  specific  Maxi- 
mum Price  Regulation  271  and  not  by  the  General 
Maximum  Price  Regulation  which  established  maxi- 
mum prices  for  freight  charges.  It  should  be  noted 
that  like  the  claim  that  the  defendants  were  misled  by 
their  seller's  invoices,  this  contention  with  regard  to 
the  inapplicability  of  the  General  Maximum  Price 
Regulation  was  not  made  below. 

In  any  event,  the  pi'ohibition  against  paying  illegal 
prices  for  commodities  and  services  is  contained  not 
only  in  the  Maximum  Price  Regulation  but  in  the  Act 
itself  (Sec.  4a).  The  "cost"  of  a  commodity  to  a  seller 
cannot  possibly  mean  the  cost  augmented  by  illegal 
freight  charges.  The  authorization  to  pay  seller's 
"actual  freight"  (M.P.R.  271  as  quoted  in  App.  Br., 
p.  19)  cannot  conceivably  have  reference  to  black- 
market  freight.  To  carry  the  appellants'  argument  to 
its  logical  conclusion,  any  purchasers  in  the  black 
market  would  be  permitted  to  pass  on  their  illegal 
costs  to  the  public. 
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If  a  specific  ])ro]iibitioii  against  such  a  practice  is 
required,  it  is  supplied  by  Maximum  Price  Regulation 
271,  governing  the  sales  of  potatoes,  which  at  all  times 
contained  the  following  Section: 

"§1351.1008.  Evasion.  The  i)rice  limitations 
which  are  set  forth  in  this  Maximum  Price  Regu- 
lation 271  shall  not  be  evaded  whether  by  direct 
or  indirect  methods,  in  coimection  with  any  offer, 
solicitation,  agreement,  sale,  delivery,  ])urchase  or 
receipt  of  or  relating  to  any  of  the  commodities 
listed  in  any  Appendix  hereof,  alone  or  in  con- 
junction with  any  other  commodity  or  by  way  of 
commission,  service,  transportation  or  any  other 
charge  or  account,  discount,  premium,  or  other 
privilege,  or  by  tying-agreement  or  other  trade 
understanding  or  otherwise."  (Emphasis  added.) 

2.  The  arguments  that  the  j)laintiff  was  obliged  to 
prove  the  availability  of  transportation  by  common 
carrier  (App.  Br.,  pp.  26-27)  and  that  the  Court  erred 
in  admitting  evidence  as  to  the  common  carrier  rates 
(id.,  p.  30),  are  simply  irrelevant.  The  gravamen  of 
the  action  is  not  that  the  defendants  failed  to  use  com- 
mon carriers,  but  that  they  passed  on  to  their  cus- 
tomers illegal  freight  charges  of  contract  carriei-s. 
Practically  all  of  the  shipments  were  made  by  contract 
and  not  by  common  carrier  (id.,  pp.  22-23;  R.  30). 

3.  On  this  appeal  the  attempt  is  made  to  influence 
the  Court  by  reference  to  matter  dehors  the  record, 
relating  to  subsequent  litigation  between  the  Price 
Administrator  and  the  missing  partner,  Marvin  Berry 
(App.  Br.,  pp.  25,  33).  It  is  submitted  that  this  matter 
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has  no  place  in  the  brief,  and  that  appellee  cannot 
rebut  it  without  becoming  guilty  of  the  same  improper 
practice. 


III.  SINCE  THIS  APPEAL  RAISES  NO  SUBSTANTIAL  QUES- 
TION FOR  CONSIDERATION  BY  THE  COURT  AND  IS 
WHOLLY  LACKING  IN  MERIT,  IT  SHOULD  BE  DISMISSED 
AS  FRIVOLOUS  AND  DAMAGES  SHOULD  BE  AWARDED 
TO  THE  APPELLEE  PURSUANT  TO  SECTION  878,  TITLE  28, 
U.  S.  CODE  AND  RULE  26  OF  THIS  COURT. 

A.    The  procedural  contentions  of  the  appellants  are  without 
any  support  of  authority  and  are  obviously  frivolous. 

Examination  of  the  record  and  the  appellants'  open- 
ing brief  discloses  that  the  procedural  contentions  of 
the  appellants  formed  the  princi])al  defense  below  and 
one  of  the  major  grounds  of  appeal.  It  has  been  shown 
above  that  these  contentions  are  not  based  on  the  deci- 
sions cited  b,y  the  appellants  or  on  any  other  authority. 
The  sole  point  established  by  these  decisions  is  that 
where  not  all  the  partners  are  served,  the  partnership 
property  will  not  be  bound  unless  the  partnership 
name  or  entity  was  added  as  a  j^arty.  Obviously  this 
principle,  Avhatever  its  validity,  has  no  relation  to  the 
judgment  a])pealed  from,  which  is  against  two  indi- 
vidual partners.  As  has  been  shown  under  point  I, 
supra,  California  statutory  and  common  law  specifi- 
cally authorizes  actions  against  partners  without  the 
use  of  the  partnership  name;  and  where,  as  in  this 
case,  all  ])artnei's  are  named  but  not  all  are  served, 
individual  judgments  may  be  obtained  against  the 
partners  on  the  partnership  liability.    This  was  held 
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in  the  two  leading  California  cases,  Davidson  v.  Knox 
and  Feder  v.  Epstein,  which  are  cited  by  the  appel- 
lants themselves  (App.  Br.,  p.  13). 

Incredible  as  it  may  seem,  in  every  case  cited  by 
appellants  in  snp])ort  of  their  })rocedural  contention, 
the  Court  sustained  the  precise  procedure  followed  in 
the  case  at  bar,  and  ap])roved  judgments  against  those 
partners  who  were  served,  though  the  partnership  in 
each  case  was  not  named  as  a  defendant. 

B.    The  appellants'  contentions  on  the  merits  are  equally  frivo- 
lous. 

The  chief  contention  of  the  appellants  on  the  merits 
is  that  in  computing  their  maximum  selling  price  they 
had  the  right  to  rely  on  invoices  from  their  seller 
which  included  an  item  of  freight  in  the  price  to  the 
appellants.  We  have  seen  under  ])oint  II  that  this  con- 
tention is  belied  by  the  record.  There  is  not  one  iota 
of  evidence  to  show  any  actual  reliance  on  any  invoice. 
The  record  does  show,  however,  that  the  defendant 
''seller"  was  their  own  partner  and  that  the  freight 
was  paid  hy  them  as  a  separate  item  direct  to  the 
trucking  company.  Furthermore,  the  contention  was 
never  urged  below  and  therefore  cannot  be  urged  as  a 
ground  of  reversal.  It  thus  appears  that  the  appel- 
lants' contentions  on  the  merits  are  at  least  as  frivo- 
lous as  their  procedural  argimient. 
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CONCLUSION. 

It  clearly  appears  that  this  appeal  raises  no  substan- 
tial question  for  consideration  by  the  Court  and  is 
wholly  lacking  in  merit.  The  conclusion  is  irresistible 
that  the  appeal  has  been  sued  out  merely  for  delay. 
Under  such  circumstances  an  appeal  may  be  dismissed 
as  frivolous  and  damages  awarded  pursuant  to  statute 
(28  U.  S.  Code  878)  : 

Bobertson  v.  Wilkinsou,  10  F.  (2d)  311  (CCA. 

5th,  1926)  ; 
Dakin  v.  U.  S.,  105  F.   (2d)  150  (CCA.  4th, 
1939). 

It  is  respectfully  submitted  that  the  judgment  of  the 
lower  Court  should  be  affirmed,  or  that  the  appeal 
herein  should  be  dismissed  as  frivolous  and  damages 
for  delay  awarded  to  the  appellee  pursuant  to  Rule  26 
of  this  Court. 


Dated,  September  21, 1945. 

Respectfully  submitted, 


George  Moncharsh, 

Deputy  Administrator  for  Enforcement, 

Herbert  H.  Bent, 

Kegional  Litigation  Attorney, 

Jacob  Chaitkin, 

Chief,  Briefing  and  Appellate  Unit, 

Attorneys  for  Appellee. 


(Appendix  Follows.) 


Appendix 

APPLICABLE  PROVISIONS  OF  THE  EMERGENCY  PRICE  CON- 
TROL ACT  OF  1942  AS  AMENDED  BY  SECTION  108(b)  OF 
THE  STABILIZATION  EXTENSION  ACT  OF  1944. 

Sec.  2.  (a)  WlKuiever  in  the  judgment  of  the  Price 
Administrator  (})rovided  for  in  Section  201)  the  price 
or  prices  of  a  commodity  or  commondities  have  risen 
or  tlireaten  to  rise  to  an  extent  or  in  a  manner  incon- 
sistent witli  the  purposes  of  this  Act,  he  may  by  regu- 
lation or  order  establish  such  maximum  f)rice  or  maxi- 
mum i)riccs  as  in  his  judgment  will  be  generally  fair 
and  equitabki  and  will  effectuate  the  purposes  of  this 
Act.  *  *  * 

Sec.  4.  (a)  It  shall  be  unlawful,  regardless  of  any 
contract,  agreement,  lease,  or  other  obligation  hereto- 
fore or  hereafter  entered  into,  for  any  person  to  sell 
or  deliver  any  commodity,  or  in  the  course  of  trade  or 
business  to  buy  or  receive  any  commodity,  or  to  de- 
mand or  receive  any  rent  for  any  defense-area  housing 
accommodations,  or  otherwise  to  do  or  omit  to  do  any 
act,  in  violation  of  any  regulation  or  order  under  Sec- 
tion 2,  or  of  any  price  schedule  effective  in  accordance 
with  the  provisions  of  Section  206,  or  of  aii}^  regula- 
tion, order,  or  requirement  under  Section  202(b)  or 
Section  205(f),  or  to  offer,  solicit,  attempt,  or  agree  to 
do  any  of  the  foregoing. 

Sec.  205.  (e)  If  any  person  selling  a  commodity 
violates  a  regulation,  order,  or  price  schedule  prescrib- 
ing a  maximum  price  or  maximum  prices,  the  person 
who  buys  such   commodity  for  use  or  consumption 


other  than  in  tlie  course  of  trade  or  business  may, 
within  one  year  from  the  date  of  the  occurrence  of  the 
violation,  except  as  hereinafter  provided,  bring  an 
action  against  the  seller  on  account  of  the  overcharge. 
In  such  action,  the  seller  shall  be  liable  for  reasonable 
attorney's  fees  and  costs  as  determined  by  the  coui't, 
plus  whichever  of  the  following  sums  is  the  greater: 
(1)  Such  amount  not  more  than  three  times  the 
amount  of  the  overcharge,  or  the  overcharges,  upon 
which  the  action  is  based  as  the  court  in  its  discretion 
ma}'^  determine,  or  (2)  an  amount  not  less  than  $25 
nor  more  than  $50,  as  the  court  in  its  discretion  may 
determine:  Provided,  however.  That  such  amount 
shall  be  the  amount  of  the  overcharge  or  overcharges 
or  $25,  whichever  is  greater,  if  the  defendant  proves 
that  the  violation  of  the  regulation,  order,  or  price 
schedule  in  question  was  neither  wilful  nor  the  result 
of  failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation.  For  the  purposes  of  this 
section  the  payment  or  receipt  ofi  rent  for  defense-area 
housing  accommodations  shall  be  deemed  the  buying 
or  selling  of  a  commodity,  as  the  case  may  be;  and  the 
word  "overcharge"  shall  mean  the  amount  by  which 
the  consideration  exceeds  the  applicable  maximum 
price.  If  any  person  selling  a  commodity  violates  a 
I'egulation,  order,  or  price  schedule  prescribing  a  maxi- 
mum price  or  maximum  prices,  and  the  buyer  either 
fails  to  institute  an  action  under  this  subsection  within 
thirty  days  from  the  date  of  the  occurrence  of  the 
violation  or  is  not  entitled  for  any  reason  to  bring  the 
action,  the  Administrator  may  institute  such  action 
on  behalf  of  the  United  States  within  such  one-vear 
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period.  If  such  action  is  instituted  by  the  Adminis- 
tratoT,  the  buyer  shall  thereafter  be  barred  from 
bringing-  an  action  for  the  same  violation  or  violations. 
Any  action  under  this  subsection  by  either  the  buyer 
or  the  Administrator,  as  the  c^se  may  be,  may  be 
brought  in  any  court  of  competent  jurisdiction.  A 
judgment  in  an  action  for  damages  under  this  subsec- 
tion shall  be  a  bar  to  the  recovery  under  this  subsec- 
tion of  any  damages  in  any  other  action  against  the 
same  seller  on  account  of  sales  made  to  the  same 
purchaser  prior  to  the  institution  of  the  action  in 
which  such  judgment  was  rendered. 


APPLICABLE  PROVISIONS  OF  THE  GENERAL  MAXIMUM  PRICE 
REGULATION.  (ISSUED  APRIL  28,  1942;  7  F.  R.  3153,  EFFEC- 
TIVE MAY  11,  1942.) 

Maximum  Prices. 

§  1.  (§  1499.1)  Prohibition  against  dealing  in  com- 
modities or  services  above  maximum  prices.  On  and 
after  the  effective  date  of  this  Regulation,  regardless 
of  any  contract  or  other  obligation : 

(a)  No  person  shall  sell  or  deliver  any  commodity, 
and  no  person  shall  sell  or  supply  any  service,  at  a 
price  higher  than  the  maximmn  price  permitted  by 
this  Regulation;  and 

(b)  No  jjerson  in  the  course  of  trade  or  business 
shall  buy  or  receive  any  commodity  or  service  at  a 
price  higher  than  the  maximum  price  permitted  by 
this  Regulation. 


§2.  (§1492.2)  Maximum  prices  for  commodities 
and  services :  general  provisions.  Except  as  otherwise 
provided  in  this  Regulation,  the  seller's  maximum 
price  for  any  commodity  or  service  shall  be : 

(a)  The  highest  price  charged  by  the  seller  during 
March,  1942 : 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  connnodity  or  service  most 
nearly  like  it ;  or 

(b)  If  the  seller's  maximum  price  caimot  be  deter- 
mined under  ]:)aragraph  (a),  the  highest  price  charged 
during  March,  1942,  by  the  most  closely  competitive 
seller  of  the  same  class : 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  commodity  or  service  most 
nearly  like  it. 


APPLICABLE  PROVISIONS  OF  MAXIMUM  PRICE 
REGULATION  271. 

§  1351.1001.  Applicability  of  this  Maximum  Price 
Regulation  No.  271.  (a)  Commodities  to  be  priced 
under  this  regulation.  This  regulation  applies  to  the 
following  perishable  food  commodities: 

(1)  All  white  flesh  potatoes,  whether  used  for 
human  consumption  or  as  seed  potatoes. 

(2)  All  dry  onions  used  for  human  consumption, 
l)roduced  in  the  calendar  year  1942. 


(b)  To  what  types  of  sellers  this  regulation  applies. 
Tliis  regulation  applies  to  country  shippers  and  all 
intermediate  sellers,  as  defined  herein,  of  the  com- 
modities listed  in  paragraph  (a)  of  this  section,  but 
does  not  apply  to  retailei*s. 

(c)  Pur[)oses  of  this  regulation,  (1)  Appendix  A 
sets  forth  maximum  prices  and  repeats  the  applicable 
differentials  set  forth  in  §  1351.1002(b)  for  the  coun- 
try shipper,  at  the  country  shi])ping  point,  on  board 
car  or  any  other  common  carrier,  for  each  variety  and 
grade,  in  the  month  of  sale  and  area  in  which  the 
commodities  w'ere  produced. 

(2)  Ai)pendix  B  sets  forth  the  figures  which  dif- 
ferent classes  of  intermediate  sellers  must  use  in  cal- 
culating maximum  prices. 

(d)  Prohibition  against  sales  above  maximum 
prices.  On  and  after  November  9,  1942,  regardless  of 
any  contract  or  other  obligation,  no  person  is  permitted 
to  sell  or  deliver  perishable  food  commodities  at  prices 
higher  than  the  maxinmm  unices  established  by  this 
regulation,  and  no  person  is  ])ermitted  to  buy  or  receive 
perishable  food  commodities  in  the  course  of  trade  or 
business  at  prices  higher  than  the  maximum  prices 
herein  established.  Lower  prices  may  be  charged  and 
paid. 

§  1351.1003.  ITow  an  intermediate  seller  calculates 
his  maximum  prices  for  perishable  food  commodities 
listed  in  Appendix  B.  *  *  * 

(b)  The  intermediate  seller  shall  calculate  once 
every  week  on  the  day  set  forth  opposite  the  name  of 
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the  food  commodity  in  Appendix  B  his  maximum 
price  for  each  variety  and  grade  of  such  food  com- 
modity as  follows: 

(1)  The  intermediate  seller  shall  first  find  from 
paragraph  (a)  of  this  section  in  what  class  of  inter- 
mediate seller  he  falls. 

******* 

(4)  The  intermediate  seller  shall  then  determine 
his  "net  cost"  of  his  "largest  single  purchase"  as 
defined  above,  of  the  food  commodity  being  priced. 
"Net  cost"  means  the  amount  he  paid  for  the  food 
commodity  delivered  at  liis  customary  receiving  point 
less  all  discounts  allowed  him  except  the  discount  for 
prompt  payment ;  however,  no  charge  or  cost  for  local 
unloading  or  local  trucking  shall  be  included. 

(5)  The  intermediate  seller  shall  then  multiply  his 
"net  cost"  as  defined  above,  by  the  figure  in  Appendix 
B  which  applies  to  the  class  in  which  the  intermediate 
seller  falls.  The  resulting  figure  is  the  maximum  price 
which  the  intermediate  seller  is  permitted  to  charge 
for  the  7-day  period  from  the  day  set  forth  opposite 
the  name  of  the  food  commodity  set  forth  in  Appendix 
B,  provided  that  if  an  intermediate  seller  purchases 
food  commodities  from  another  intermediate  seller,  he 
shall  resell  such  food  commodities  directly  to  a  re- 
tailer, and  shall  not  resell  to  another  intermediate 
seller. 

§  1351.1008.  Evasion.  The  price  limitations  which 
are  set  forth  in  this  Maximmn  Price  Regulation  No. 
271  shall  not  be  evaded  whether  by  direct  or  indirect 
methods,  in  connection  with  any   offer,   solicitation, 
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agreement,  sale,  delivery,  ])urchase  or  receipt  of  or 
relating  to  any  of  the  commodities  listed  in  any  Ap- 
pendix hereof,  alone  or  in  conjunction  with  any  other 
commodity  or  by  way  of  commission,  service,  trans- 
j^ortation  or  any  other  charge  or  account,  discount, 
])remium,  or  other  privilege,  or  by  tying-agreement  or 
other  trade  understanding  or  otherwise. 


APPLICABLE  PROVISIONS  OF  THE  CALIFORNIA  CODE  OF 
CIVIL  PROCEDURE. 

§  388.  (Associates  may  be  sued  by  name  of  associa- 
tion.) When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprises  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the 
summons  in  such  cases  being  served  on  one  or  more 
of  the  associates;  and  the  judgment  in  the  action  shall 
bind  the  joint  property  of  all  the  associates,  and  the 
individual  property  of  the  party  or  parties  served 
with  process,  in  the  same  manner  as  if  all  had  been 
named  defendants  and  had  been  sued  upon  their  joint 
liability.  (Enacted  1872;  Am.  Stats.  1901,  p.  127  (un- 
constitutional) ;  Stats.  1907,  p.  704.) 

§  414.  Proceedings  where  there  are  several  defend- 
ants and  part  only  are  served.  When  the  action  is 
against  two  or  more  defendants  jointly  or  severally 
liable  on  a  contract,  and  the  summons  is  served  on  one 
or  more,  but  not  on  all  of  them,  the  plaintiff  may  pro- 
ceed against  the  defendants  sei'ved  in  the  same  mamier 
as  if  they  were  the  only  defendants.  (Enacted  1872.) 
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§  578.  Judgment  may  be  for  or  against  one  of  the 
parties.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants ;  and  it  may,  when  the  jus- 
tice of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  ])arties  on  each  side,  as  between  them- 
selves. (Enacted  1872.) 

§  989.  (Summoning  unserved  joint  debtor  to  show 
cause  why  he  should  not  be  bomid  by  judgment.) 
AVhen  a  judgment  is  recovered  against  one  or  more  of 
several  persons,  jointly  indebted  upon  an  obligation, 
by  proceeding  as  provided  in  Section  414  of  this  code, 
those  who  were  not  originally  served  with  the  sum- 
mons, and  did  not  appear  in  the  action,  may  be  sum- 
moned to  appear  before  the  court  in  which  such  judg- 
ment is  entered  to  show  cause  why  they  should  not  be 
bound  by  the  judgment,  in  the  same  manner  as  though 
they  had  been  originally  served  with  the  summons. 
(Enacted  1872;  Am.  Stats.  1933,  p.  1896;  Stats.  1935, 
p.  1965.) 
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Appellants  have  never  believed  it  necessary  in  the  tak- 
ing of  an  appeal  to  characterize  its  contentions  in  the 
order  of  their  importance  or  significance.  However,  in 
view  of  the  fact  that  Appellee  has  seen  fit  to  single  out 
Appellants'  procedural  contention  as  the  "principal  con- 
tention of  the  Appellants,"  it  is  advisable  to  deal  with  this 
matter  so  that  there  is  no  possible  misunderstanding, 
either  in  the  minds  of  the  members  of  this  Honorable 
Court,  or  in  the  minds  of  counsel  for  x'Xppellee. 

Appellants  have  raised  three  contentions: 

(1)  Substantive  (Point  II  of  Appellants'  Opening 
Brief). 

(2)  Evidentiary  (Point  III  of  Appellants'  Opening 
Brief). 

(3)  Procedural  (Point  I  of  Appellants' Opening  Brief). 


If,  at  any  time,  this  Honorable  Court  thought  it  neces- 
sary to  inquire  into  Appellants'  estimate  of  the  relative 
degree  of  importance  of  their  contentions  on  appeal,  Ap- 
pellants would  submit  said  contentions  in  the  order  quoted 
above.  Accordingly,  Appellants  will  deal  with  the  issues 
raised  in  the  above  order. 

I. 

The  Trial  Court  Erred  in  Determining  That  It  Was 
Obligatory  Upon  the  "Intermediate  Seller"  to 
Inquire  Into  the  Property  of  the  Contract  Car- 
rier's Freight  Rate  Included  by  the  "Country 
Shipper"  in  the  Price  of  the  Potatoes  Purchased 
by  the  "Intermediate  Seller"  Upon  a  "Delivered" 
Basis. 

It  is  gratifying  to  Appellants  to  note  that  Appellee  has 
failed  to  meet  and  to  reply  to  the  arguments  made  and 
authorities  cited  in  Subdivisions  1,  2,  3  and  4  of  Point  II 
of  Appellants'  Opening  Brief.  Appellee's  only  contentions 
in  this  regard  have  been  that  "Nothing  appears  in  the 
record  to  support  Appellants'  contention  that  in  com- 
puting their  ceiling  prices  they  relied  on  their  sellers  in- 
voices nor  was  this  contention  ever  urged  below." 

Let  us  look  at  the  record. 

The  main  source  of  disagreement  between  Appellants 
and  Appellee  from  ,the  outset  of  this  controversy  was  the 
question  as  to  the  freight  charge  involved  herein  and  the 
consequent  mark-up  thereon  taken  by  Appellants.  The 
case  was  tried  below  from  beginning  to  end  upon  that 
basis.  Appellee  contended  that  Appellants  could  only 
take  a  mark-up  on  the  basis  of  a  freight  charge  of  either 
eighteen  cents,  if  delivered  by  contract  carrier,  or  twenty- 


two  cents,  if  delivered  by  common  carrier,  whereas  it 
was  Appellants'  contention  that  if  they  paid  the  freight 
charge  of  thirty  cents  as  demanded  by  the  country  shipper, 
they  could  pass  this  charge  on  to  their  consumer  in  turn 
with  the  appropriate  mark-up.  Appellants  refer  this 
Honorable  Court  specifically  to  pages  57,  60  and  81  of 
the  Transcript  of  Record  on  Appeal. 

Appellants  have  constantly  labelled  the  contract  car- 
rier's freight  charge  for  the  hauling  of  potatoes  herein  as 
"black  market  freight."  The  record  clearly  shows  that 
during  the  months  of  April  and  May  in  the  vicinity  of 
Bakersfield,  the  charge  of  all  contract  carriers  for  hauling 
potatoes  from  Bakersfield  to  Los  Angeles  was  thirty 
cents  per  hundred  pounds.  Not  one  contract  carrier,  but 
every  contract  carrier  in  the  district  was  making  the  same 
charge,  so  that  if  any  potatoes  were  to  be  shipped  by 
contract  carrier  from  Bakersfield  to  Los  Angeles,  Appel- 
lants either  had  to  pay  the  thirty  cents  freight  charge 
which  the  country  shipper  paid,  or  the  potatoes  would 
never  have  been  delivered.  Appellee  evidently  attempts  to 
create  the  impression  that  Victory  Produce  Company 
singled  out  a  contract  carrier  to  pay  a  thirty  cent  freight 
charge  to  in  order  to  evade  the  appropriate  O.  P.  A. 
regulations.  However,  both  of  the  witnesses  who  testified 
for  plaintiff,  Ruben  Kundert  and  Jack  vSchnitzer.  stated 
that  during  the  months  of  April  and  May,  1Q43,  every 
contract  carrier  in  the  area  charged  thirty  cents  per 
hundredweight  for  the  hauling  of  potatoes  and  it  was  not 
until  some  time  in  May,  at  the  insistence  of  the  O.  P.  A. 
that  all  of  the  contract  carriers  went  back  to  the  eighteen 
cents  per  hundredweight  charge.  [See  pp.  25-33  of 
Record.  ] 


Thus,  the  entire  controversy  in  question  between  Ap- 
pellants and  Appellee  arose  during  a  period  when  the 
contract  carriers  believed  they  had  the  right  to  charge 
thirty  cents  per  hundred  pounds  to  the  country  shipper, 
and  the  country  shipper  thought  he  had  the  right  to  pass 
on  this  charge  of  thirty  cents  to  the  intermediate  seller, 
and  Victory  Produce  Company,  as  intermediate  seller, 
thought  it  had  the  right  to  include  the  freight  charge  of 
thirty  cents  in  its  computation  of  its  selling  price.  If  the 
Victory  Produce  Company  had  paid  a  charge  of  thirty 
cents  per  hundredweight,  when  the  contract  carrier  had 
in  fact  only  made  a  charge  of  eighteen  cents  per  hundred- 
weight, then  xA.ppellee's  assertion  as  to  "black  market 
freight"  would  be  understandable.  But  this  was  never  the 
case  and  the  Court  specifically  found  that  Victory  Produce 
Company  at  all  times  acted  in  good  faith  and  all  practical 
precautions  were  taken  against  making  overcharges. 
[R.8.] 

It  is  undisputed  from  the  plaintifif's  own  case  that 
their  witness,  Ruben  Kundert.  hauled  the  potatoes  in  ques- 
tion for  Marvin  Berry  in  April  and  May  of  1943  from 
the  Bakersfield  area  to  the  Victory  Produce  Company  in 
Los  Angeles  and  charged  to  Marvin  Berry  the  sum  of 
thirty  cents  for  the  haul.     [R.  17  and  20.] 

Nevertheless,  Appellee  asserts  that  because  the  invoices 
from  the  country  shipper  to  Victory  Produce  Company 
were  not  introduced  into  evidence,  therefore,  there  is  no 
evidence  in  the  record  that  Appellants  relied  upon  said 
invoices  showing  the  thirty  cent  freight  charge  involved. 
A  brief  glance  at  the  record  will  dispose  of  this  assertion. 
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All  of  the  records  of  Victory  Produce  Company  were 
in  Court,  including  the  invoices  in  question,  and  they 
would  undoubtedly  have  'been  presented  into  evidence  by 
either  Appellee  or  Appellants  were  it  not  for  the  fact  that 
the  trial  of  the  case  was  considerably  shortened  by  reason 
of  the  many  stipulations  entered  into  between  counsel  at 
the  trial.  Throughout  the  record  constant  reference  is 
made  to  "purchase  invoice"  or  "purchase  records"  or  "pur- 
chase tickets"  from  Marvin  Berry.  The  purchase  in- 
voices of  Victory  Produce  Company  of  the  potatoes  in 
question  and  the  country  shippers  sales  invoices  of  said 
potatoes  are  one  and  the  same  thing  and  the  constant  dis- 
cussion both  by  the  witnesses  and  counsel  concerning  these 
purchase  records  showing  the  freight  charges  involved 
make  clear  to  any  reasonable  person  that  these  were  the 
invoices  relied  upon  by  Victory  Produce  Company  in  mak- 
ing the  sales  of  the  potatoes  in  question. 

Appellants  refer  this  Honorable  Court  to  pages  36, 
37,  39,  40  and  43  of  the  Transcript. 

Moreover,  defendant  Marty  Sherman,  who  testified  as 
a  witness  for  plaintiff  under  Section  2055  of  the  Code  of 
Civil  Procedure  and  for  defendants  on  defense,  testified 
that  the  selling  price  of  Victory  was  based  upon  "the  cost 
of  ithe  potatoes  delivered  to  I.os  Angeles" — "on  the  pur- 
chase price  delivered  to  Los  Angeles"  [R.  80],  and  fur- 
ther that  *'the  Victory  Produce  Company  purchased  these 
potatoes  from  the  country  shipper  on  a  delivered  basis, 
at  whatever  the  price  was  at  the  time  of  delivery." 
[R.   104.] 


Thus,  there  is  no  question  that  the  contract  carrier 
charged  Marvin  Berry,  the  country  shipper,  thirty  cents 
per  hundredweight  for  hauHng  the  potatoes  from  Bakers- 
field  to  the  docks  of  the  Victory  Produce  Company;  that 
Marvin  Berry  passed  this  charge  of  thirty  cents  per 
hundred  pounds  on  to  Victory  Produce  Company;  that 
Victory  Produce  Company  paid  this  charge  of  thirty 
cents  per  hundred  pounds  for  the  hauHng  of  the  potatoes; 
and  that  Victory  Produce  Company  in  turn  passed  this 
thirty  cent  freight  charge  on  to  its  purchaser  in  calcu- 
lating the  appropriate  O.  P.  A.  ceiling  price.  What  other 
inference  or  deduction  could  there  possibly  be  from  the 
evidence  in  the  record  than  that  Victory  Produce  Com- 
pany relied  upon  the  charge  to  it  by  the  country  shipper 
of  the  potatoes,  including  the  freight  charge  of  thirty 
cents  per  hundredweight. 

Appellee  attempts  to  befog  the  issue  by  pointing  out 
that  Marvin  Berry,  the  seller  of  the  potatoes  to  Victory 
Produce  Company,  was  also  a  partner  in  the  Victory 
Produce  Company.  Apart  from  the  fact  that  this  com- 
ment has  no  legal  materiality  or  relevancy.  Appellants 
wish  to  refer  this  Honorable  Court  to  the  following  por- 
tion of  the  record  appearing  on  page  77 . 

"By  Miss  Marten:  How  long  did  the  partnership 
of  yourself,  Jim  Jung  and  Marvin  Berry,  which  you 
formed  on  April  5.  1943,  continue  in  existence?  A. 
Roughly  about  two  weeks,  but  the  dissolvement  was 
not  completed  until  some  75  days  after  we  got  to- 
gether, T  believe." 
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Furthermore,  Appellee  attempts  to  create  a  false  issue 
by  stating  that  the  freight  charge  was  paid  by  the  Victory 
Produce  Company  directly  to  the  carrier,  and  bases  this 
assertion  upon  a  purported  statement  made  at  the  trial  by 
Mr.  Lerner,  counsel  for  Appellants,  appearing  on  pages 
43-44  of  the  Transcript.  1^'irst,  it  should  be  pointed  out 
that  the  quotation  appearing  on  page  10  of  Appellee's 
brief  was  immediately  followed  by  the  statement  of  Miss 
Marten  of  counsel  for  Appellee,  "We  don't  stipulate  to 
that,  Your  Honor."  [R.  44.]  However,  Appellants 
are  willing  to  abide  by  the  statement  made  by  Mr. 
Lerner,  and  quoted  in  Appellee's  brief,  provided  counsel 
for  Appellee  accept  the  entire  statement  as  made,  includ- 
ing the  statement  that  the  freight  was  paid  by  Victory 
Produce  Company  directly  to  the  Edison  Trucking  Com- 
pany as  a  matter  of  bookkeeping  convenience  at  the  re- 
quest of  Mr.  Berry,  and  that  said  freight  charge  would 
thereafter  be  deducted  from  the  price  billed  to  Victory 
Produce  Company  by  Marvin  Berry. 

All  of  the  aforesaid  contentions  of  Appellants  were 
raised  at  the  time  of  trial  in  the  argument  of  the  case, 
which  argument  has  not  been  reported,  and  in  the  trial 
briefs  submitted  by  the  parties.  Nevertheless,  even  in  the 
absence  thereof,  so  long  as  the  issues  have  been  raised  by 
the  evidence  presented  at  the  trial  of  the  case.  Appellants 
have  the  right  to  raise  any  questions  of  substantive  law 
resulting  therefrom  for  consideration  by  this  Honorable 
Court. 
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II. 

The  Evidence  Was  Insufficient  to  Support  the  Judg- 
ment Against  Appellants. 

Appellee  has  likewise  seen  tit  in  answering  Subdivision 
A  of  Point  III  of  Appellants'  Opening  Brief  to  place  its 
reliance  chiefly  upon  its  assertion  that  the  contentions 
made  therein  were  not  made  below,  which  contention  has 
already  been  dealt  with. 

Appellants  have  contended  that  plaintiff  failed  to  prove 
that  the  freight  charge  of  eighteen  cents  per  hundred 
pounds  for  the  hauling  of  potatoes  established  the  ap- 
propriate ceiling  which  Appellants  could  pay  therefor  be- 
cause of  the  inapplicability  of  the  General  Maximum 
Price  Regulation  to  the  situation  involved.  The  only 
answer  of  the  O.  P.  A.  is  the  statement  that  "the  cost  of 
a  commodity  to  the  seller  cannot  possibly  mean  the  cost 
augmented  by  illegal  freight  charges."  This  answer  as- 
sumes a  position,  not  by  analyzing  the  issues  involved, 
but  by  merely  branding  a  label  thereon.  No  further 
reply  thereto  is  therefore  necessary. 

With  reference  to  Subdivision  B  of  Point  III  of  Appel- 
lants' Opening  Brief,  Appellee  asserts  that  evidence  as  to 
the  common  carrier  rates  were  simply  irrelevant.  That 
was  Appellants'  position  at  the  time  of  the  trial,  but  trial 
counsel  for  the  O.  P.  A.  evidently  thought  otherwise,  in 
view  of  the  fact  that  it  presented  a  witness,  George  M. 
Meyers,  whose  testimony  was  solely  confined  to  this  par- 
ticular issue.     [R.  14-16.] 


III. 

The  Judgment  Was  Improper  Because  the  Partner- 
ship Known  as  Victory  Produce  Company  Was 
Not  a  Party  to  This  Action. 

The  procedural  issue  involved  in  this  case  is  sharply 
drawn  and  further  discussion  thereof  would  be  super- 
fluous. In  any  event.  Appellants  would  prefer  that  the 
issues  involved  in  the  instant  case  be  decided  upon  their 
merits  rather  than  upon  a  procedural  technicality. 

Wherefore,  Appellants  pray  that  this  Honorable  Court 
reverse  the  judgrnent  heretofore  entered  in  favor  of 
plaintiff  and  against  defendants. 

Respectfully  submitted, 

Edward   M.   Raskin, 

Attorney  for  Appellants. 
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In  the  Dirstrict  Court  of  the  United  States 
For  the  District  of  Oregon 

No.  Civ.  2373 

P.  N.  KURTH, 

^^  ^     '^  ^       ^  Plaintiff,        '' 

■  ■     vs.  • 

E.  H.  CLARKE  LUMBER  COMPANY,  ^ 

an  Oregon  corporation,  ; 

Defendant. 

AMENDED  COMPLAINT 

Comes  now  the  plaintiff  and  for  cause  of  action 
against  the  defendant  complains  and  alleges: 

That  plaintiff  brings  this  action  under  and  by 
virtue  of  an  act  of  Congress  of  the  United  States 
for  the  regulation  of  commerce  among  the  states,  to^ 
wit,  the  Fair  ,Labor  Standards  Act  of  1938;  (29 
U.S.C.A.,  paragraphs  201-219,  inclusive),  as  here- 
inafter more  fully  appears. 

II. 

That  since  about  November  12,  1940,  the  defend- 
ant has  been,  and  now  is,  a  corporation,  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Oregon,  with  its  principal  of- 
fice and  place  of  business  located  in  the  City  of 
Sweet  Home,  Oregon;  that  during  all  times  per- 
tinent hereto  the  defendant  owned,  maintained  and 
operated,  as  it  now  does,  a  certain  sawmill  for  the 
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manufacture  of  sawlogs  into  lumber,  which  said 
sawmill  has  been,  and  now  is,  located  in  the  City 
of  Sweet  Home,  Oregon.  That  said  lumber  manu- 
factured in  its  said  sawmill  is  sold  and  shipped  by 
means  of  railroad,  etc.,  to  various  concerns  located 
outside  the  State  of  Oregon,  and  substantially  all 
of  said  lumber  manufactured  by  said  defendant 
was,  and  now  is,  shipped  to  states  other  than  the 
State  of  Oregon,  and  said  defendant  during  all  of 
the  times  herein  mentioned  was,  and  now  [1*]  is, 
engaged  in  commerce  and  the  production  of  goods 
for  commerce  within  the  meaning  of  the  Fair  La- 
bor Standards  Act  of  1938,  and  was  and  now  is  sub- 
ject to  all  the  terms  and  provisions  thereof. 

in. 

That  subsequent  to  October,  1940,  for  a  period  of 
about  six  months,  plaintiff  was  employed  by  said  de- 
fendant as  a  fireman  and  engineer  in  said  sawmill 
upon  the  basis  of  an  eight  hour  day  and  a  forty 
hour  week,  with  time  and  one-half  for  overtime ; 
that  plaintiff  during  this  period  was  actually  com- 
pelled by  defendant,  because  of  the  nature  of  his 
employment,  to  work  9  hours  per  day,  as  well  as 
other  hours,  including  work  on  Sundays,  and  he 
was  actually  paid  by  the  defendant  for  these  extra 
hours  regular  time  for  forty  hours  per  week,  and 
time  and  one-half  for  overtime. 

IV. 

That  after  this  period  of  employment  plaintiff 


*Pas:e  numberins:  appearing-  at  foot  of  page  of  original  certified 
TranscriDt  of  Record. 
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quit  working  for  defendant,  and  was  absent  from 
his  employment  with  defendant  for  about  three 
months,  until  about  July  1941,  when  he  was  solicited 
for  re-employment  by  the  defendant  under  the  same 
arrangements  and  terms  as  before  states:  and  the 
plaintiff  was  again  employed  by  defendant  under 
the  same  arrangements  and  terms  as  before  stated 
from  about  July,  1941,  to  and  including  about  Sep- 
tember 1,  1942;  that  from  about  July,  1941,  to  and 
including  about  February  14,  1942,  plaintiff  was  em- 
ployed by  defendant  uj^on  the  hourly  rate  of  $.65 
per  hour,  and  from  about  February  15,  1942,  to  and 
including  about  April  11,  1942,  plaintiff  was  em- 
ployed by  defendant  upon  the  hourly  rate  of  $.70 
per  hour,  and  from  about  April  13,  1942,  to  and 
including  about  July  11,  194 ,  plaintiff  was  em- 
ployed by  defendant  upon  the  hourly  rate  of  $.75 
per  hour,  and  from  about  July  12,  1942,  to  and 
and  said  September  1,  1942,  plaintiff  was  required 
employed  by  defendant  upon  the  [2]  hourly  rate  of 
$.80  per  hour;  and  that  between  said  July,  1941, 
including  about  September  1,  1942,  plaintiff  was 
by  defendant  in  his  said  employment  to  work  a  total 
of  465  hours  in  excess  of  forty  hours  per  week,  for 
which  he  has  only  received  263  hours  pay,  leaving 
a  balance  of  202  hours  pay  in  excess  of  forty  hours 
per  week  due  and  owing  for  which  he  should  have 
received  pay  at  the  rate  of  time  and  one-half,  as 
appears  more  particularly  in  the  itemized  state- 1 
ment  attached  hereto,  which  said  statement  is  re- 
ferred to  as  Exhibit  A,  and  by  this  reference  made 
a  part  of  this  complaint  as  though  set  forth  herein 
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verbatim ;  that  plaintiff  has  received  no  extra  wages 
wliatsoever  for  said  202  hours  worked  in  excess  of 
said  forty  hours  per  week,  but  was  compelled  by 
said  defendant,  to  work  said  forty  hours  per  week 
plus  said  excess  hours  aforesaid ;  that  plaintiff  often 
demanded  additional  wages  for  said  additional 
hours  worked,  in  accordance  with  the  terms  and  pro- 
visions of  said  Fair  Labor  Standards  Act  of  1938, 
and  defendant  promised  that  it  would  be  made  right 
later,  but  said  defendant  has  wholly  failed,  neglec- 
ted and  refused  to  pay  said  additional  sums,  not- 
withstanding the  terms  and  provisions  of  said  act, 
and  thereupon  plaintiff  quit  said  employment  by 
reason  thereof;  and  that  by  reason  thereof,  plaintiff 
is  entitled  to  have  and  receive  of  defendant  as 
wages,  in  accordance  with  the  provisions  of  said  act 
aforesaid  for  said  excess  hours  worked  the  sum  of 
Two  Hundred  Thirteen  and  69/100  ($213.69)  Dol- 
lars, in  which  amount  defendant  is  indebted  to 
plaintiff  by  reason  of  the  facts  aforesaid. 

V. 

That  in  addition  to  said  unpaid  wages  of  $213.69, 
as  hereinbefore  set  forth,  plaintiff  is  entitled  to  re- 
ceive of  and  from  defendant,  under  and  by  virtue 
of  the  provisions  of  said  act  [3]  aforesaid,  an  addi- 
tional amount  equal  to  one  and  one-half  times  the 
plaintiff's  regular  rate  of  pay  for  all  work  per- 
formed in  excess  of  40  hours  per  week  for  the  per- 
iod mentioned;  that  is  to  say,  plaintiff  is  entitled 
to  receive  of  and  from  defendant  as  liquidated  dam- 
ages under  and  by  virtue  of  the  provisions  of  said 
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act  an  additional  sum  of  Two  Hundred  Thirteen 
and  69/100  ($213.69)  Dollars. 

VI. 
That  plaintiff  has  been  compelled  to  employ  an 
attorney  to  persecute  his  claim  for  wages  and  li- 
quidated damages,  and  plaintiff  is  therefore  addi- 
tionally entitled  to  have  and  receive  of  and  from 
defendant  a  reasonable  amount  as  attorney's  fees; 
that  a  reasonable  amount  to  be  allowed  plaintiff  as 
attorney's  fees  herein  is  the  sum  of  Two  Hundred 
Fifty  and  no/100  Dollars,  ($250.00). 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  for  the  full  sum  of  Two  Hundred 
Thirteen  and  69/100  ($213.69)  Dollars;  for  the  fur- 
ther sum  of  Two   Hundred   Thirteen  and   69/100 
($213.69)  Dollars,  liquidated  damages;  for  the  fur- 
ther   sum    of    Two    Hundred    Fifty    and    no/100 
($250.00)   Dollars,  attorney's  fees;  and  for  plain- 
tiff's costs  and  disbursements  incurred  herein. 
CARL  D.   ETLING 
CARL  D.  ETLING  & 
BRUCE  CAMERON 

Attorneys  for  Plaintiff  [4] 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  P.  N.  Kurth  being  first  duly  sworn,  say  that  I 
am  the  plaintiff  in  the  within  entitled  action  and 
that  the  foregoing  complaint  is  true  as  I  verily 
believe. 

P.  N.  KURTH 
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Subscribed  and  sworn  to  before  me  this  22nd  day 
of  April,  1944. 

[Seal]  C.  D.  ETLING 

Notary  Public  for  Oregon 
M}^  commission  Expires  March  19,  1947. 

Due  and  legal  sei'Yice  of  the  foregoing  Amended 
Complaint  by  receipt  of  a  duly  certified  copy  there- 
of, as  required  by  law,  is  hereby  accepted  in  Mult- 
nomah County,  Oregon  on  this  24th  day  of  April, 
1944. 

R.  N.  KAVANAUGH— m 
Attorney  for  Defendant 

[Endorsed]:     Filed  April  24,  1944.  [5] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED   COMPLAINT 

Comes  now  the  defendant  herein  and  for  answer 
and  defense  to  plaintiff's  amended  complaint  ad- 
mits: 

I. 

The  allegations  contained  in  pai*agraphs  I  and 
II  of  said  amended  complaint. 

II. 

Defendant  further  admits  that  plaintiff  was  em- 
ployed by  the  defendant  in  its  sawmill  in  the  City 
of  Sweet  Home,  Oregon,  during  the  period  from 
about  July,  1941  to  September,  1942  and  in  con- 
nection therewith  was  engaged  in  commerce  and  the 
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act  an  additional  sum  of  Two  Hundred  Thirteen 
and  69/100  ($213.69)  Dollars. 

VI. 

That  plaintiff  has  been  compelled  to  employ  an 
attorney  to  persecute  his  claim  for  wages  and  li- 
quidated damages,  and  plaintiff  is  therefore  addi- 
tionally entitled  to  have  and  receive  of  and  from 
defendant  a  reasonable  amount  as  attorney's  fees; 
that  a  reasonable  amount  to  be  allowed  plaintiff  as 
attorney's  fees  herein  is  the  sum  of  Two  Hundred 
Fifty  and  no/100  Dollars,  ($250.00). 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  for  the  full  sum  of  Two  Hundred 
Thirteen  and  69/100  ($213.69)  Dollars;  for  the  fur- 
ther sum  of  Two   Hundred   Thirteen   and   69/100 
($213.69)  Dollars,  liquidated  damages;  for  the  fur- 
ther   sum    of    Two    Hundred    Fifty    and    no /1 00 
($250.00)   Dollars,  attorney's  fees;  and  for  plain- 
tiff's costs  and  disbursements  incurred  herein. 
CARL  D.  ETLING 
CARL  D.  ETLING  & 
BRUCE  CAMERON 

Attorneys  for  Plaintiff  [4] 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  P.  N.  Kurth  being  first  duly  sworn,  say  that  I 
am  the  plaintiff  in  the  within  entitled  action  and 
that  the  foregoing  complaint  is  true  as  I  verily 
believe. 

P.  N.  KURTH 
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Subscribed  and  sworn  to  before  me  this  22nd  day 
of  April,  1944. 

[Seal]  C.  D.  ETLING 

Notary  Public  for  Oregon 
My  commission  Expires  March  19,  1947. 

Due  and  legal  sei-vice  of  the  foregoing  Antiended 
Complaint  by  receipt  of  a  duly  certified  copy  there- 
of, as  required  by  law,  is  hereby  accepted  in  Mult- 
nomah County,  Oregon  on  this  24th  day  of  April, 
1944. 

R.  N.  KAVANAUGH— m 
Attorney  for  Defendant 

[Endorsed]:     Filed  AprO  24,  1944.  [5] 
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ANSWER  TO  AMENDED  COMPLAINT 

Comes  now  the  defendant  herein  and  for  answer 
and  defense  to  plaintiff's  amended  complaint  ad- 
mits : 

I. 

The  allegations  contained  in  paragraphs  I  and 
II  of  said  amended  complaint. 

II. 

Defendant  further  admits  that  plaintiff  was  em- 
ployed by  the  defendant  in  its  sawmill  in  the  City 
of  Sweet  Home,  Oregon,  during  the  period  from 
about  July,  1941  to  September,  1942  and  in  con- 
nection therewith  was  engaged  in  commerce  and  the 
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production  of  goods  tor  commerce  within  the  mean- 
ing of  the  Fair  Labor  Standards  Act  of  1938. 

III. 

Except  as  hereinafter  expressly  alleged  the  de- 
fendant makes  no  answer  and  waives  defenses  to 
all  of  the  other  material  allegations,  matters  and 
things  set  forth  in  plaintiff's  amended  complaint. 

For  A  Separate  Affirmative  Answer  And  De- 
fense To  Plaintiff's  Amended  Complaint,  the  de- 
fendant alleges: 

I. 

That  this  is  a  suit  by  Plaintiff  for  recovery  of 
overtime  or  premium  pay  allegedly  accrued  for 
work  performed  within  the  State  of  Oregon,  in- 
cluding penalty  thereunder,  required  and  [13J 
authorized  by  a  statute  for  work  performed  more 
than  six  months  prior  to  the  institution  of  this  ac- 
tion. 

II. 

That  Chapter  265  of  Oregon  Laws  1943  provides 
as  follows: 

Section  1.  Recovery  for  overtime  or  premium 
pay  accrued  or  accruing,  including  penalties  there- 
under, required  or  authorized  by  any  statute  shall 
be  limited  to  such  pay  or  penalties  for  work  per- 
form.ed  within  six  months  immediately  precedinof 
the  institution  of  any  action  or  suit  in  any  court 
for  the  recovery  thereof;  provided,  that  an  action 
may  be  maintained  within  a  period  of  90  days  after 
the  effective  date  of  this  act  on  claims  heretofore 
accrued. 
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Section  2.  Any  law  in  conflict  herewith  to  that 
extent  is  I'epealed  hereby. 

Section  3.  It  heieby  is  adjudged  and  declared 
that  existing  conditions  are  such  that  this  act  is 
necessary  for  the  immediate  preservation  of  the 
public  peace,  health  and  safety;  and  an  emergency 
hereby  is  declared  to  exist,  and  this  act  shall  take 
effect  and  be  in  fidl  force  and  effect  from  and  after 
its  passage. 

That  said  law  is  now  and  has  been  for  more  than 
ninety  days  prior  to  the  institution  of  this  action, 
in  full  force  and  effect. 

III. 

That  this  action  was  not  commenced  within  the 
time  limited  by  law,  as  provided  in  said  Chapter 
265  of  Oregon  Laws  1943  and,  therefore,  it  may 
not  be  maintained. 

Wherefore,    defendant    demands   judgment    that 
plaintiff  take  nothing  by  reason  of  his  amended 
complaint,  that  this  action  be  dismissed  and  that 
defendant  have  judgment  against  plaintiff  for  its 
costs  and  disbursements  incurred  herein. 
R.  N.  KAVANAUGH 
R.  R.  MORRIS 
DAVID  L.  DA  VIES  [14] 

State  of  Oregon 

County  of  Multnomah — ss. 

Due  service  of  the  within  Answer  to  Amended 
Complaint  is  hereby  accepted  at  Portland,  Oregon, 
this   8th   day   of  May,   1944  by  receiving   a   copy 
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theieof,  duly  certified  to  as  siicli  by  Hugh  L.  Bigg^) 
of  attorneys  for  Defendant. 

C.  D.  ETLING 

Attorney  for  Plaintiff 

[Endorsed]:     Filed  May  8,  1944.  [15] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  ANSWER 

The  Plaintiff  moves  the  Court  as  follows: 

1.  To  strike  certain  portions  of  defendant's  an- 
swer and  defense  to  plaintiff's  amended  complaint, 
because  they  are  indefinite,  vague,  redundant,  sham, 
frivolous,  and  argumentative,  (a)  the  whole  of 
paragraph  III,  lines  23,  24,  and  25,  page  1,  as  fol- 
lows, "Except  as  hereinafter  expressly  alleged  the 
defendant  makes  no  answer  and  waives  defenses  to 
all  of  the  other  material  allegations,  matters  and 
things  set  forth  in  plaintiff's  amended  complaint"; 
(b)  that  portion  set  forth  in  paragraph  III,  line 
24,  page  1,  as  follows,  "material."  Clarinda  Trust 
&  Savings  Bank  v.  Doty,  83  Or.  214,  163  P.  418, 
Ready  v.  Schmitt,  52  Or.  196,  95  P.  817,  1  Enc.  of 
PI.  and  Pr.  782,  PhiUips  on  Code  Pleading,  2d  ed. 
sec.  331. 

2.  To  dismiss  defendant's  Separate  Affirmative 
Answer  and  Defense  to  Plaintiff's  Amended  Com- 
plaint because  it  fails  to  state  a  defense  to  said 
complaint  in  that  (a)  Chapter  265  Oregon  Laws 
1943  has  no  application  to  the  plaintiff  in  this  ac- 
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tion  bi'oiiglit  under  the  Fair  Labor  Standards  Act 
of  1938,  29  U.S.C.A.  sections  201-219  inclusive. 
Campbell  v.  Haverhill,  15  S.  Ct.  217,  Order  of  Rd. 
Telegraphers  v.  Railway  Express  Agency,  Feb.  28, 
1944,  ....  U.  S ,  and  other  cases  and  authori- 
ties; (b)  as  construed  and  applied  by  the  [If)]  de- 
fendant, said  Chapter  265  Oregon  Laws  1943  vio- 
lates Article  1,  Section  8,  of  the  United  States  Con- 
stitution in  that  it  interferes  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  several  states 
in  a  field  already  occupied  by  Congress.  Concordia 
Fire  Ins.  Co.  v.  Illinois,  292  IT.  S.  535,  545,  Port 
Richmond  &  C.  Co.  v.  Board  of  Chosen  Freehold- 
ers, 234  IT.  S.  317,  Western  Union  Tel.  Co.  v.  Kan- 
sas, 216  IT.  S.  1,  and  other  cases  and  authorities; 
(c)  as  construed  and  applied  by  the  defendant,  said 
Chapter  265  Oregon  Laws  1943  violates  the  Four- 
teenth Amendment  of  the  United  States  Constitu- 
tion in  that  it  deprives  plaintiff  of  his  property 
without  due  process  of  law ;  and  that  it  denies  plain- 
tiff the  equal  protection  of  the  laws.  Hager  v.  Rec- 
lamation Dist.,  Ill  IT.  S.  701,  708,  and  other  cases 
and  authorities;  (d)  on  its  face.  Chapter  265  Ore- 
gon Laws  1943  violates  Article  1,  Section  8,  of  the 
United  States  Constitution  in  that  it  interferes 
wdth  the  power  of  Congress  to  regulate  commerce 
among  the  several  states  in  a  field  already  occupied 
by  Congress.  Port  Richmond  &  C.  Co.  V.  Board  of 
Chosen  Freeholders,  Western  Union  Tel.  Co.  v. 
Kansas,  b<'.th  cited  under  supra,  (b)  and  other  cases 
and  authorities,  (e)  on  its  face,  Chapter  265  Ore- 
tron  Laws  1943  violates  the  Fourteenth  Amendment 
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of  the  United  States  Constitution  in  that  it  deprives 
plaintiff  of  his  property  without  due  process  of  law ; 
and  that  it  denies  plaintiff  the  equal  protection  of 
the  laws.  Hager  v.  Reclamation  Dist.,  cited  under 
supra  (c),  and  other  cases  and  authorities. 

It  is  hereby  certified  that  in  my  opinion  the  fore- 
going motion  is  well  founded  in  law ;  and  is  not  in- 
terposed for  purposes  of  delay. 

/s/    CARL  D.  ETLING 

Off  Attorneys  for  Plaintiff 

[17] 

Due  and  legal  service  of  the  foregoing  motion  is 
hereby  accepted  this  13th  day  of  May,  1944,  by  re- 
ceipt of  a  certified  copy  thereof. 

/s/    DAVID  L.  DA  VIES 

Of  Attorneys  for  Defendant 

[Endorsed] :     Filed  May  13,  1944.  [18] 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

This  cause  came  on  regularly  for  pretrial  before 
the  Honorable  James  Alger  Fee  on  May  15,  1944. 
Plaintiff  was  represented  by  Messrs.  Carl  D.  Etling 
and  Bruce  Cameron,  his  attorneys,  and  defendant 
was  represented  by  Messrs.  Hugh  L.  Biggs  and 
Richard  R.  Morris,  of  its  attorneys. 

Based  upon  the  proceedings  had  at  said  pretrial 
hearing,  it  is 

Ordered  that  the  following  matters  are  admitted : 


vs.  p.  N.  Kurth,  etc.  lo 

I. 

That  plaintiff  brigs  this  action  under  and  by  vir- 
tue of  an  act  of  Congress  of  the  United  States  for 
the  regulation  of  commerce  among  the  states,  to  wit, 
the  Fair  Labor  Standards  Act  of  1938  (29  U.S.C.A., 
Section  201-219,  inclusive). 

II. 

That  since  a])out  November  12,  1940,  the  defend- 
ant has  been,  and  now  is,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Oregon,  with  its  principal  office  and 
place  of  business  located  in  the  City  of  Sweet 
Home,  Oregon ;  that  during  all  times  pertinent  hei'e- 
to  the  defendant  owned,  maintained  and  operated, 
as  it  now  does,  a  certain  sawmill  for  the  manufac- 
ture of  sawloge  into  lumber,  which  said  sawmill  has 
been,  and  now  is,  located  in  the  City  of  Sw^eet 
Home,  Oregon.  That  said  lumber  manufactured  by 
defendant  in  its  said  sawmill  is  sold  and  shipped 
by  means  of  railroad,  etc.,  to  various  concerns  lo- 
cated outside  the  State  of  Oregon,  and  a  substantial 
portion  of  said  lumber  manufactured  by  said  de- 
fendant [19]  was,  and  now  is,  shipped  to  states 
other  than  the  State  of  Oregon,  and  said  defendant 
during  all  of  the  times  herein  mentioned  was,  and 
now^  is,  engaged  in  commerce  and  the  production  of 
goods  for  commerce  within  the  meaning  of  the  Fair 
Labor  Standards  Act  of  1938,  and  was  and  now  is 
subject  to  all  the  terms  and  j^ro visions  thereof. 
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III. 

That  plaintiff  was  employed  by  the  defendant  in 
its  sawmill  in  the  City  of  Sweet  Home,  Oregon,  dur- 
ing the  period  from  about  July,  1941,  to  September, 
1942,  and  in  connection  therewith  was  engaged  in 
commerce  and  the  production  of  goods  for  com- 
merce within  the  meaning  of  the  Fair  Labor  Stand- 
ards Act  of  1938. 

IV. 

That  on  or  about  July  11,  1942,  while  stiU  in  the 
employ  of  defendant,  plaintiff  filed  a  complaint 
with  the  U.  S.  Department  of  Labor,  Wage  and 
Hour  Division,  against  the  defendant  regarding 
the  wages  alleged  due  and  unpaid  in  his  complaint, 
and  that  said  Wage  and  Hour  Division,  pursuant 
to  said  complaint,  made  an  investigation  of  defend- 
ant, and  upon  completion  and  termination  of  this 
investigation,  plaintiff's  records  were  returned  to 
him  by  said  Wage  and  Hour  Division  on  or  about 
October  14,  1943. 

V. 

That  frequent  demands  were  made  by  and  on  be- 
half of  plaintiff  during  the  time  he  worked  for  de- 
fendant, and  after  he  left  defendant's  employ  and 
during  the  period  aforementioned  for  said  wages, 
and  that  thereafter,  through  his  attorney,  Mr. 
Bruce  Cameron,  plaintiff  made  demands  upon  the 
defendant  for  said  wages  alleged  due  and  unpaid 
in  his  complaint,  and  the  defendant  discussed  these 
demands  with  said  attorney  for  plaintiff  in  said  at- 
torney's office  in  the  Lumbermen's  Building,  Port- 
land, Oregon,  on  or  about  November,  1943.  [20] 
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VI. 

That  this  is  an  action  by  plaintiff  for  recovery 
of  overtime  pay  allegedly  accrued  for  work  per- 
formed within  the  State  of  Oregon;  that  all  serv- 
ices rendered  by  plaintiff  to  defendant  were  prior 
to  September  2,  1942;  tliat  this  action  was  instituted 
by  plaintiff  against  the  defendant  on  the  10th  day 
of  February,  1944. 

VII. 

That  Chapter  265  of  Oregon  Laws  1943  provides 
as  follows: 

Section  1.  Recovery  for  overtime  or  premium 
pay  accrued  or  accruing,  including  penalties  there- 
under, required  or  authorized  by  any  statute  shall 
be  limited  to  such  pay  or  penalties  for  work  per- 
formed within  six  months  immediately  preceding 
the  institution  of  any  action  or  suit  n  any  court  for 
the  recovery  thereof;  provided,  that  an  action  may 
be  maintained  \\dthin  a  period  of  90  days  after  the 
effective  date  of  this  act  on  claims  heretofore  ac- 
crued. 

Section  2.  Any  law  in  conflict  herewith  to  that 
extent  is  repealed  hereby. 

Section  3.  It  hereby  is  adjudged  and  declared 
that  existing  conditions  are  such  that  this  act  is 
necessary  for  the  immediate  preservation  of  the 
public  peace,  health  and  safety;  and  an  emergency 
hereby  is  declared  to  exist,  and  this  act  shall  take 
effect  and  he  in  full  force  and  effect  from  and  after 
its  passage. 

Said  law  was  enacted  March  10,  1943,  and  by  its 
terms  became   inamediately  effective. 
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It  Is  Further  Ordered  that  this  action  presents 
for  decision  the  following 

ISSUES  OF  FACT  AND  LAW 

1.  Whether  Chapter  265  of  Oregon  Laws  1943 
as  set  out  above  is  a  bar  to  the  maintenance  of  this 
action. 

2.  Whether,  since  about  October,  1942,  plaintiff 
has  been  and  now  is  a  resident  and  citizen  of  the 
State  of  Washington  . 

I. 

Defendant's  Contentions. 
Defendant  contends  that  this  is  an  action  for 
OA^ertime  and  premium  pay  and  for  penlties  there- 
under required  or  authorized  by  the  Fair  Labor 
Standards  Act,  and  since  it  was  not  commenced  [21] 
within  the  time  limited  by  Chapter  265  of  Oregon 
Laws  1943  as  set  out  hereinaboYe,  it  may  not  be 
maintained. 

II. 

1.  Plaintiff  contends  that  Chapter  265  Oregon 
Laws  1943  has  no  application  to  the  plaintiff  in  this 
action  brought  under  the  Fair  Labor  Standards  Act 
of  1938,  19  U.S.C.A.,  Sections  201-219,  inclusive. 

2.  That  during  the  time  plaintiff  worked  for  de- 
fendant and  for  which  he  makes  his  claim  for  over- 
time wages  and  pay,  from  about  July,  1941,  to  Sep- 
tember, 1942,  he  was  a  resident  and  citizen  of  the 
State  of  Oregon;  and  that  since  about  October, 
1942,  he  has  been  and  now  is  a  resident  and  citizen 
of  the  State  of  Washington. 
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3.  Plaintiff  contends  that  as  construed  and  ap- 
plied by  the  defendant,  said  Chapter  265  Oregon 
Laws  1948  violates  Article  1,  Section  8,  of  the 
United  States  Constitution  in  that  it  interferes  with 
the  power  of  congress  to  regulate  commerce  among 
the  several  states  in  a  held  already  occupied  by  Con- 
gress. 

4.  Plaintiff  contends  that  as  construed  and  ap- 
plied by  the  defendant  said  Chapter  265  Oregon 
Laws  1943  violates  the  Fourteenth  Amendment  of 
the  United  States  Constitution  in  that  it  deprives 
plaintiff  of  his  property  without  due  process  of 
law;  and  that  it  denies  plaintiff  the  equal  protection 
of  the  laws. 

5.  Plaintiff'  contends  that  on  its  face,  Chapter 
265  Oregon  Laws  1943  violates  Article  1,  Section  8, 
of  the  L^nited  States  Constitution  in  that  it  inter- 
feres ^\\i\\  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states  in  a  field  already 
occupied  by  Congress. 

6.  Plaintiff  contends  that  on  its  face,  Chapter 
265  Oregon  Laws  1943  violates  the  Fourteenth 
Amendment  of  the  United  States  Constitution  in 
that  it  deprives  plaintiff  of  his  property  [22]  with- 
out due  process  of  law;  and  that  it  denies  plaintiff 
the  equal  protection  of  the  laws. 

7.  Plaintiff  contends  that,  as  construed  and  ap- 
plied by  the  defendant,  said  Chapter  265  Oregon 
Laws  1943,  vi(^lates  Article  I,  Section  10,  of  the 
United  States  Constitution  in  that  it  impairs  the 
obligation  of  contracts  in  existence  between  the  par- 
ties. 
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8.  Plaintiff  contends  that  on  its  face  Chapter 
265  Oregon  Laws  1943,  violates  Article  I,  Section 
10,  of  the  United  States  Constitution  in  that  it  im- 
pairs the  obligation  of  contracts  in  existence  be- 
tweeen  the  parties. 

9.  Plaintiff  contends  that,  as  construed  and  ap- 
plied by  the  defendant,  said  Chapter  265  Oregon 
Laws  1943  violates  Article  VI  of  the  United  States 
Constitution  in  that  it  unreasonably  discriminates 
against  rights  arising  under  the  Fair  Labor  Stand- 
ards Act  of  1938,  29  U.S.C.A.,  Section  201-219,  in- 
clusive. 

10.  Plaintiff  contends  that  on  its  face  Chapter 
265,  Oregon  Laws  1943,  violates  Article  VI  of  the 
United  States  Constitution  in  that  it  unreasonably 
discriminates  against  rights  arising  under  the  Fair 
Labor  Standards  Act  of  1938,  29  U.S.C.A.,  Section 
201-219,  inclusive. 

It  Is  Further  Ordered  that  the  paties  hereto, 
represented  by  their  respective  attorneys,  have 
agreed : 

I. 

If  the  court  should  find  plaintiff  is  entitled  to  pre- 
vail in  this  action  on  the  issues  presented,  judgment 
shall  be  entered  in  his  favor  and  against  the  defend- 
ant for  the  sum  of  $427.38. 

11. 

If  this  court  should  find  plaintiff  is  entitled  to 
prevail  in  this  action  on  the  issues  presented,  judg- 
ment shall  further  be  entered  in  his  favor  and 
against  the  defendant  for  such  [23]  further  sum 
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as  the  court  may  adjudge  reasonable  at  attorney's 
fees. 

The  foregoing  is  certified  to  be  a  record  of  the 
proceedings  had  at  the  pretrial  of  this  court,  and  it 
is 

Ordered  that  the  issues  to  be  tried  herein  shall 
be  those  herein  set  forth  as  issues  of  law  and  fact; 
it  is  further 

Ordered  that  the  pretrial  conference  in  this  ease 
having  been  held  and  participated  in  by  all  parties, 
the  pleadings  now  pass  out  of  the  case,  and  the 
foregoing  pretrial  order  shall  control  the  subse- 
quent course  of  the  trial  and  shall  not  be  hereafter 
amended  except  by  consent  of  the  parties  or  by  or- 
der of  the  Court  to  prevent  manifest  injustice. 

Done  and  dated  in  o})en  court  this  24th  day  of 
November  1944. 

CLAUDE  McCOLLO(^H 

United  States  District  Judge. 
Approved : 

CARL  D.   ETLING 

Of  Attorneys  for  Plaintiff. 
R.  N.  KAVANAUGH 

Of  Attorneys  for  Defendant. 
R.  R.  MORRIS 

Of  Attorneys  for  Defendant. 
HUGH  L.  BIGGS 

Of  Attorneys  for  Defendant. 

[Endorsed] :    Filed  Nov.  24,  1944.  [24] 
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TESTIMONY  OF  P.  N.  KURTH 
(Tr.  Pages  3-8) 

P.  N.  KURTH, 

the  plaintiff,  was  thereupon  produced  as  a  witness 
in  his  own  behalf  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Etling: 

Q.    Will  you  state  your  name,  please. 

A.     P.  N.  Kurth. 

Q.  And  are  you  the  plaintiff  in  the  case  of  P.  N. 
Kurth  V.  Clarke  Lumber  Company,  No.  Civil  23731 

A.     Yes,  sir. 

Q.     And  where  do  you  live,  Mr.  Kurth? 

A.     Vancouver,  Washington. 

Q.     And  what  is  your  occupation? 

A.     Truck  driver  now. 

Q.     I  beg  pardon?  A.     Truck  driver. 

Q.  Were  you  formerly  employed  by  the  defend- 
ant in  this  case,  the  Clarke  Lumber  Company,  at 
Sweet  Home,  Oregon?  A.     Yes,  sir. 

Q.  And  in  what  capacity  were  you  employed  by 
the  defendant?  A.     Fireman  and  engineer. 

Q.     Fireman  and  engineer?  A.     Yes,  sir. 

Q.  During  what  dates  were  you  employed  by  the 
defendant  ? 

A.  From  about  October,  1940,  to  September, 
1942. 

Q.  And  in  this  connection  you  are  making  a 
claim  against  defendant  for  overtime  wages  under 
the  Fair  Labor  Standards  Act  of  August  '38? 
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('J'estimony  of  P.  N.  Kurtli.) 

A.     Yes,  sir. 

Q.  And  are  you  assei*ting  this  claim  for  wages 
earned'?  You  are  asserting  this  claim  for  wages 
during  what  date? 

A.     From  about  July,  1941,  to  September,  1942. 

[25] 

Q.  Now  during  the  time  you  worked  for  the 
defendant  in  its  mill  at  Sweet  Home,  Oregon,  where 
did  you  live?  A.     At  Sweet  Home. 

Q.  And  did  you  move  from  Sweet  Home  subse- 
quently? A.     Yes,   sir. 

Q.     And  when  did  you  move? 

A.     September,  1942. 

Q,     And  where  did  you  go?  A.     Portland. 

Q.  To  Portland.  How  long  did  you  live  in  Port- 
land? A.     About  a  month. 

Q.     And   did   you   leave   Portland? 

A.     Yes,  sir. 

Q.     Where  did  you  go? 

A.     Vancouver,   Washington. 

Q.  Now  when  did  you  move  from  Portland,  Ore- 
gon,  to  Vancouver,   Washington? 

A.     It  was — — 

Q.     Just  approximately  what  month? 

A.     The  first  part  of  October,  I  think. 

Q.     The  first  part  of  October,  1942? 

A.    Yes,  sir. 

Q.  Have  you  lived  anywhere  else  since  you 
moved  to  Vancouver,  Washington? 

A.     No,  sir. 

Q.     Until  the  present  time?  A.     No,  sir. 


22  E.  H.  Clarke  Lumber  Co, 

(Testimony  of  P.  N.  Kurth.) 

Q.     Do  you  have  a  family?  A.     Yes,  sir. 

Q.  And  did  your  family  move  with  you  to  Wash- 
ington? A.     Yes,  sir. 

Q.  When  you  moved  to  Vancouver,  Washing-, 
ton,  from  Oregon,  was  it  your  intention  to  acquire 
a  new  residence  and  domicile?  [26] 

A.     Yes,  sir. 

Q.     And  do  you  own  your  home  there? 

A.     Yes,  sir. 

Q.  Did  you  own  your  home  there  prior  to  mov- 
ing there?  A.     No,  sir. 

Q.     You  purchased  a  home?  A.     Yes. 

The  Court:     When  did  he  purchase  it? 

Mr.  Etling:  Q.  When  did  you  purchase  your 
home  in  Washington? 

A.    Along  about  November,  1942. 

Q.  Now  what  is  the  address  of  the  home  you 
purchased  ? 

The  Court:     That  is  all  you  need  to  show. 

A.    Route  4,  Box  208. 
.  The  Court :     Cross  examine. 

Mr.  Etling :  There  is  one  more  point  I  want  to. 
bring  out,  your  Honor? 

The  Court:    What  is  it? 

Mr.  Etling:  Q.  That  is,  did  the  plaintiff  have 
any  actual  knowledge  whatsoever,  either  before  or 
at  the  time  he  filed  this  action,  that  the  1943  Ore- 
gon Legislature  had  passed  a  law,  Chapter  265, 
Oregon  Laws,  1943,  imposing  a  statute  of  limita- 
tions on  actions  for  overtime  pay? 
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Mr.  Biggs:  We  will  object  to  that  for  the  pur- 
pose of  the  record,  if  the  Court  please,  on  the 
ground  it  is  immaterial. 

I^he  Court:  He  may  answer,  subject  to  the  ob- 
jection. Answer.  Did  you  know?  Did  you  know 
about  this  law?  A.     No,  sir. 

'   The  Court:     Did  you,  Mr.  Etling? 
■  Mr.  Etling:     No,  I  didn't. 

The  Court:     Cross  examine. 

Cross  Examination 
By  Mr.  Biggs:  [27] 

Q.  By  whom  are  you  employed  as  truck  driver, 
Mr.  Kurth? 

A.     Vancouver  Housing  Authority. 

Q.     Vancouver  Housing  Authority? 

A.     Yes,  sir. 

Q.     And  for  how  long? 

A.     The  last  two  years. 

Q.     Ever  since  you  have  been  in  Vancouver? 

A.     Yes,  sir. 

Q.  You  have  been  employed  by  the  Housing 
Authority? 

The  Court :  Do  you  intend  to  contest  diversity  of 
citzenship  ? 

Mr.  Biggs:  No,  your  Honor.  I  don't  intend  to 
contest  the  residence.  I  just  w^ant  to  show  any  other 
facts  that  might  be  material. 

Q.  What  area  did  you  serve  with  your  truck, 
Mr.  Kurth? 

A.     The  project  they  call  Ogden  Meadows. 

Q.     That  is  in  Vancouver,  is  it? 
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A,     On  the  outskirts. 

Q.  And  were  you  required  to  haul  material  from 
Oregon?  A.     No,  sir. 

Q.     Did  you  do  hauling  from  Oregon  at  all? 

A.     Not  that  I  know  of. 

Q.  I  was  just  wondering  if  in  connection  with 
your  business  you  had  occasion  to  come  over  to 
Portland,  and  in  and  around  Portland,  during  that 
period  of  two  years?  A.     No,  sir. 

Q.     Pardon  me?  A.     No,  sir. 

Q.  You  did  some  of  your  trading,  though,  in 
Portland,  I  suppose?  A.     Yes,  sir.  [28] 

Q.  And  Vancouver  is  part  of  the  Metropolitan 
Portland  area,  is  it  not?  A.     Yes,  sir. 

Q.     You  probably  took  Portland  newspapers? 

A.     Yes,  sir. 

Mr.  Biggs:     That  is  all. 

(Witness  excused.)   [29] 


REMARKS  OF  JUDGE  IN 
DECIDING  CASE 

(Tr.  Pages  115-119.) 

The  Court:  It  doesn't  matter.  This  Act  was 
passed  on  March  20th. 

Mr.  Biggs:     That  is  correct. 

The  Court:  And  it  was  approved  by  the  Gover- 
nor on  that  date  and  it  became  effective  immedi- 
ately, and  so  the  ninety  days  as  to  accrued  claims 
began  to  run  then,  so  they  all  ran  out  June  20th, 
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approximately,  and  the  1942  Session  Laws  were 
published  and  in  the  hands  of  the  profession  some- 
time early  in  June  and  there  were  nine  or  ten  days, 
you  said  here  the  other  day,  between  the  time  of 
the  publication. 

Mr.  Davies:  I  am  sure  it  would  not  exceed  two 
weeks  probably.  It  might  have  been  somewhere  be- 
tween ten  days  and  two  weeks. 

The  Court:  As  bearing  on  the  question  of  rea- 
sonableness of  this  legislation  I  attach  a  great  im- 
portance to  that,  and  I  attach  considerable  im- 
portance to  the  reaction  in  the  profession  to  that 
tinkering  that  was  done  with  the  practice  act  back 
there  in  1927.  The  reaction  was  very  violent.  I 
haven't  had  time  to  go  back  and  look  over  the  peri- 
odicals of  the  time  but  I  am  sure  that  the  Bar  Asso- 
ciations in  the  state  took  some  action  about  it  and 
took  a  firm  position  against  that  sort  of  legislation. 
I  am  told,  further,  that  the  reason  for  that  1927 
Act  was  because  of  a  particular  situation  in  a  par- 
ticular county.  There  was  a  lawyer's  fight  in  a  cer- 
tain county  in  the  state,  and  so  that  was  the  idea. 
The  gentlemen  on  the  bottom  of  the  heap  decided 
the  way  to  correct  that  situation  was  to  go  to  Salem 
and  have  the  Legislature  pass  an  act  prohibiting 
the  trial  judge  thereafter  from  extending  ex  parte 
the  time  when  transcripts  for  appeal  might  be 
filed,  as  that  Legislature  dealt  with,  so  all  the  un- 
fortunate bystanders  throughout  the  state  who  had 
appeals  [30]  being  made  up  at  that  time,  and  rely- 
ing on  ex  parte  orders,  got  caught.  I  imagine  they 
had  f)  hard  time  explaining  to  their  clients  the  mys- 
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terious  i^rocesses  of  legislation.  I  don't  think  any- 
body could  approve  of  that.  I  don't  think  anybody 
would. 

My  recolJection  has  been  Senator  Rand's  father 
was  the  one  who  had  written  the  information.  He 
had  denounced  that  way  of  legislating  on  that  kind 
of  matter  bitterly,  although  he  felt  impelled  in  up- 
holding it,  but  the  books  show  Judge  Burnett  worte 
the  opinion  of  the  Court. 

So  in  this  case,  as  to  the  time  element  and  as  to 
the  90-day  clause,  I  think  as  a  practical  matter  I 
am  dealing  with  the  time  that  was  allowed,  to  the 
profession  and  to  the  interested  parties  pretty  much 
after  the  law  became  public  and  notice  to  the  pro- 
fession through  publication  of  the  Session  Law, 
which  was,  as  it  has  been  said,  probably  only  about 
two  weeks. 

Now  I  have  had  lots  of  difficulty  with  the  Kosh- 
konong  decision  but  I  think  I  can  and  should  follow 
the  construction  that  has  been  put  on  the  statute 
by  the  state  judge  who  ruled  on  it,  which  has  been 
presented.  You  all  know  that,  getting  in  the  Federal 
Courts,  we  are  bound,  even  before  Erie  v.  Thomp- 
son, we  are  bound  in  the  construction  of  state  stat- 
utes by  the  construction  given  them  by  the  local 
judges,  and  this  opinion  you  have  given  me  from 
Judge  Skipworth  dealt  with  the  same  kind  of  a  case 
as  this  presented  here.  Tt  was  a  man  who  had  an 
accrued  claim  and  who  l^rought  his  claim,  not  only 
more  than  ninety  days  after  the  passage  of  the 
Act  but  he  brought  it  more  than  six  months  after 
the  passage  of  the  Act.  So  the  questions  were  im- 
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plicit  in  the  same  record  before  Judge  Skipworth 
as  are  present  here  and  Judge  Skipworth  goes  the 
whole  length  in  upholding  the  statute  and  denies 
the  man  relief  down  there  and  says  it  is  a  bar 
against  the  prosecuting  of  his  claim,  not  because  he 
didn't  bring  it  within  six  months  but  because  he 
didn't  bring  it  within  ninety  days.  And  so  it  seems 
to  me  that  would  be  just  going  afield,  unnecessar- 
ily and  improperly,  if  I  approach  a  decision  [31] 
in  this  case  in  any  different  way  than  Judge  Skip- 
worth  approached  a  decision  of  an  exactly  similar 
case.  He  thought  he  was  upholding  the  90-day 
clause,  and  says  so,  and  said  that  was  what  the 
man's  rights  were  to  be  tested  by,  and  that  is  what 
he  tested  them  by. 

So  I  think  the  question  I  have  to  decide  here, 
and  the  only  one  I  have  to  decide,  and  the  only  one 
I  wish  to  decide,  is,  taking  that  construction  of  the 
statute,  guided  by  the  local  judge  as  to  whether  the 
90-day  statute  is  unreasonable  in  its  effect  on  the 
operation  of  the  Federal  Wages  and  Hours  Act, 
under  which  this  man  claims,  and  because  I  attach 
so  much  importance  as  a  practical  matter  to  the 
working  of  the  emergency  clause,  by  that  I  mean 
the  fact  that  the  statute  didn't  come  to  the  notice 
of  the  public  through  the  usual  channels,  the  publi- 
cation of  the  official  Session  Laws,  until  a  very 
short  time  before  the  90-day  period  ran  out,  I  don't 
feel  able  to  uphold  the  90-day  clause,  contrary  to 
Judge  Skipworth 's  rulings.  I  am  bound  by  his  rul- 
ing, I  feel,  as  to  the  state  Constitutional  questions 
that  have  been  presented. 
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While  the  point  was  raised  by  Mr.  Etling,  this 
morning  for  the  first  time,  that  this  was  an  amend- 
ment to  the  existing  limitations  statute,  and  did  not 
comply  with  the  procedural  requirement  of  the  state 
Constitution,  that  was  implicit  in  the  case  before 
Judge  Skipworth  and  while  not  presented  to  him 
there  it  would  be  preseumptuous  for  me  to  consider 
it  here,  but  I  am  not  bound  by  Judge  Skipworth 's 
holding  as  to  the  Federal  question,  whether  or  not 
the  90-day  clause  as  to  accrued  claims  arising  in  the 
Federal  Wages  and  Hours  Act,  and  I  take  a  con- 
trary opinion  and  will  allow  recoveiy,  and  will  al- 
low Mr.  Etling  $250  attorney's  fees. 

Mr.  Etling:     $250,  your  Honor? 

The  Court:  Yes.  Adjourn  court  until  tomorrow 
morning,  ten  o'clock. 

(Thereupon,  at  12:40  o'clock  P.   M.,   Court 
was  adjourned.)   [32] 

Due  and  legal  sei*vice  of  the  within  designation 
of  contents  of  record  on  appeal  is  hereby  admitted 
at  Portland,  Oregon,  this  16th  day  of  April,  1945. 
C.  D.  Etling 

Of  Attorneys  for  Plaintiff 

[33] 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT   AND 
CONCLUSIONS  OF  LAW 

This  cause  came  on  regularly  for  trial  on  Novem- 
ber 24,  1944  before  the  Honorable  Claude  McCul- 
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loch,  one  of  the  Judges  of  the  above  entitled  Court, 
sitting  without  a  jury,  and  the  plaintiff  appearing 
in  person,  and  by  Mrssrs.  Carl  D.  Etling  and  Bruce 
Cameron,  his  attorneys,  and  the  defendant  appear- 
ing by  Messrs.  Richard  R.  Morris,  David  L.  Davies 
and  Hugh  L.  Biggs,  of  its  attorneys,  and  the  Court 
having  heard  and  considered  evidence  on  behalf  of 
the  plaintiff  pursuant  to  the  pre-trial  order  hereto- 
fore agreed  upon  on  the  question  of  residence  of 
the  plaintiff,  the  rest  of  the  facts  necessary  for  this 
decision  having  been  stipulated  and  agreed  upon  in 
said  pre-trial  order,  and  briefs  having  been  sub- 
mitted by  the  parties  hereto,  and  the  Court  having 
heard  and  considered  arguments  of  counsel,  and 
having  fully  considered  all  matters  of  law  and  fact 
presented  at  the  trial  hereof,  and  being  now  fully 
advised,  makes  the  following  Findings  of  Fact: 

FINGINGS  OF  FACT 

I. 

That  plaintiff  commenced  this  action  on  Febru 
ary  10,  1944,  under  Section  16  (b)  of  the  Fair  La- 
bor Standards  Act  of  1938,  which  is  an  act  of  Con- 
gress of  the  United  States  for  the  regulation  of 
commerce  among  the  States  (29  U.S.C.A.,  Sections 
201-219,  inclusive)  to  recover  unpaid  overtime  com- 
pensation, an  additional  equal  amount  as  liquidated 
damages,  and  his  reasonable  attorney's  fees.  [34] 

II. 

That  during  the  time  plaintiff  worked  for  de- 
fendant and  for  which  he  makes  his  claim  for  over- 
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time  wages  and  pay,  from  about  July,  1941,  to  Sep- 
tember, 1942,  he  was  a  resident  and  citizen  of  the 
State  of  Oregon;  and  that  since  October,  1942,  he 
has  been  and  now  is  a  resident  and  citizen  of  the 
State  of  Washington. 

III. 

That  since  about  November  12,  1940,  the  defend- 
ant has  been,  and  now  is,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Oregon,  with  its  principal  of- 
fice and  place  of  business  located  in  the  City  of 
Sweet  Home,  Oregon;  that  during  all  times  perti- 
nent hereto  the  defendant  owned,  maintained  and 
operated,  as  it  now  does,  a  certain  sawmill  for  the 
manufacture  of  sawlogs  into  lumber,  which  said 
mill  has  been,  and  now  is,  located  in  the  City  of 
Sweet  Home,  Oregon;  That  said  lumber  manufac- 
tured by  defendant  in  its  said  sawmill  is  sold  and 
shipped  by  means  of  railroad,  etc.,  to  various  con- 
cerns located  outside  the  State  of  Oregon,  and  a 
substantial  portion  of  said  lumber  manufactured 
by  said  defendant  was,  and  now  is,  shipped  to  states 
other  than  the  State  of  Oregon,  and  said  defendant 
during  all  of  the  times  herein  mentioned  was,  and 
now  is,  engaged  in  commerce  and  the  production 
of  goods  for  commerce  within  the  meaning  of  the 
Fair  Labor  Standards  Act  of  1938,  and  was  and 
now  is  subject  to  all  the  terms  and  provisions 
thereof. 
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IV. 

That  plaintiff  was  employed  by  the  defendant  as 
a  tireman  and  engineer  in  its  sawmill  in  the  City 
of  Sweet  Home,  Oregon,  during  the  period  from 
about  July,  1941,  to  September,  1942,  and  in  con- 
nection therewith  was  engaged  in  commerce  and 
the  production  of  goods  for  commerce  within  the 
meaning  of  the  Fair  Labor  Standards  Act  of  1938. 

V. 

That  on  or  about  July  11,  1942,  while  still  in  the 
employ  of  defendant,  plaintiff  filed  a  complaint 
with  the  U.  S.  [35]  Department  of  Labor,  Wage  and 
Hour  Division,  against  the  defendant  regarding  the 
wages  alleged  due  and  unpaid  in  his  comj^laint,  and 
that  said  Wage  and  Hour  Division,  pursuant  to 
said  complaint,  made  an  investigation  of  defend- 
ant, and  upon  completion  and  termination  of  this 
investigation,  plaintiff's  records  were  returned  to 
him  by  said  Wage  and  Hour  Division  on  or  about 
October  14,  1943. 

VI. 

That  frequent  demands  were  made  by  and  on  be- 
half of  plaintiff  to  defendant  during  the  time  he 
worked  for  defendant,  and  after  he  left  defendant's 
employ  and  during  the  period  aforementioned  for 
said  wages,  and  that  thereafter,  through  his  attor- 
ney, plaintiff  made  demands  upon  the  defendant  for 
said  wages  alleged  due  and  unpaid  in  his  complaint, 
sawmill  has  been,  and  now  is,  located  in  the  City  of 
and  the  defendant  discussed  these  demands  with 
said  attorney  for  plaintiff  in  said  attorney's  office 
on  or  about  November,  1943. 
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VII. 

That  this  is  an  action  by  plaintiff  for  recovery  of 
overtime  pay  allegedly  accrued  for  work  performed 
within  the  State  of  Oregon;  that  all  sei^vices  ren- 
dered by  plaintiff  to  defendant  were  prior  to  Sep- 
tember 2,  1942;  that  this  action  w^as  instituted  by 
J3laintiff  against  the  defendant  on  the  lOtli  day  of 
February,  1944. 

VIII. 

That  Chapter  265  of  Oregon  Laws  1943  provides 
as  follows: 

Section  1.  Recovery  for  overtime  or  i)remium 
pay  accrued  or  accruing,  inchiding  penalties  there- 
under, required  or  authoiized  by  any  statute  shall 
be  limited  to  such  pay  or  penalties  for  work  per- 
formed within  six  months  immediately  jjreceding 
the  institution  of  any  action  or  suit  in  any  coui't 
for  the  recovery  thereof;  provided,  that  an  action 
may  be  maintained  within  a  period  of  90  days  after 
the  effective  date  of  this  act  on  claims  heretofore 
accrued.  [36] 

Section  2.  Any  law  in  conflict  herewith  to  that 
extent  is  repealed  hereby. 

Section  3.  It  hereby  is  adjudged  and  declared 
that  existing  conditions  are  such  that  this  act  is 
necessary  for  the  immediate  preservation  of  the 
public  peace,  health  and  safety;  and  an  emergency 
hereby  is  declared  to  exist,  and  this  act  shall  take 
effect  and  be  in  full  force  and  effect  from  and  after 
its  passage. 

Said  law  was  enacted  March  10,  1943,  and  by  its 
terms  became  immediately  effective. 
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IX. 

That  Section  1-204  (2)  Oregon  Compiled  Laws 
Annotated,  1940,  provides  that  actions  may  be 
brought  ''within  six  years  upon  a  liabOity  created 
by  statute,  other  than  a  penalty  or  forfeiture." 

X. 

That  the  parties  agreed  that  if  the  Court  should 
find  plaintiff  is  entitled  to  prevail  in  this  action 
on  the  issues  presented  in  the  pre-trial  order,  judg- 
ment shall  be  entered  in  his  favor  and  against  the 
defendant  for  the  sum  of  $427.38,  and  for  such  fur- 
ther sum  as  the  couii;  may  adjudge  reasonable  as 
attorney's  fees. 

Based  upon  the  Findings  of  Fact  heretofore  made 
herein,  the  Court  makes  and  finds  the  following 
Conclusions  of  Law: 

CONCLUSIONS  OF  LAW 

I. 

That  this  Court  has  jurisdiction  of  the  parties 
and  the  subject  matter  of  this  cause  of  action. 

II. 

That  Chapter  265  Oregon  Laws  1943,  is  not  a  bar 
to  the  maintenance  of  this  action. 

III. 

That  the  period  of  90  days  afforded  by  Chapter 
265  Oregon  Laws  1943  for  the  maintenance  of  this 
action  is  unreasonably  short  and  that  said  law  as 
it  affects  this  action  is  unconstitutional  and  void 
for  the  following  reason:  [37] 
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That  it  unreasonably  interferes  with  the  normal 
operation  of  the  Fair  Labor  Standards  Act  and 
thereby  violates  Article  I,  Section  8,  of  the  United 
States  Constitution  in  that  it  unreasonably  inter- 
feres with  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states  in  a  field  already 
occupied  by  Congress. 

IV. 

That  this  claim  and  cause  of  action  is  based  upon 
a  liability  created  by  statute. 

Y. 

That  this  action  was  brought  within  the  time  af- 
forded by  Section  1-204  (2)  Oregon  Compiled  Laws 
Annotated,  1940  the  applicable  state  statute. 

VI. 

The  plaintiff  is  entitled  to  prevail  in  this  action 
on  the  issues  presented  by  the  pre-trial  order,  and 
is  therefore  entitled  to  judgment  against  the  de- 
fendant for  the  amount  of  his  unpaid  overtime  com- 
pensation, $213.69,  and  an  additional  equal  amount 
as  liquidated  damages,  making  a  total  of  $427.38. 

VII. 

That  plaintiff  is  also  entitled  to  the  additional 
sum  of  $250.00  taxed  against  the  defendant  as  his 
reasonable  attorney's  fees;  and  for  his  costs  and 
disbursements  incurred  in  this  action. 

VIII. 

That  judgment  may  be  entered  against  the  de- 
fendant for  the  aforementioned  amounts,  and  exe- 
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cution   may   issue   against   the   defendant   for   the 
same. 

Dated  this  18th  day  of  December,  1944. 
CLAUDE    McCOLLOCH 
District  Judge. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  and  legal  service  of  the  foregoing  Findings 
of  Fact  and  Conclusions  of  Law  are  hereby  ac- 
cepted this  15  day  of  December,  [38]  1944,  by  re- 
ceipt of  certified  copies  thereof. 

HUGH  L.  BIGGS 

Of  Attorneys  for  Defendant 

[Endorsed]:     Filed  Dec.  18,  1944.  [39] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO   AMEND   FINDINGS   OF   FACT 
AND  CONCLUSIONS  OF  LAW 

Comes  now  the  defendant  herein  and  moves  the 
court  for  its  order  amending  the  findings  of  fact 
and  conclusions  of  law  heretofore  filed  herein  in 
the  following  respects: 

(1)  By  eliminating  finding  of  fact  No.  IX. 

(2)  By  eliminating  conclusion  of  law  No.  V. 
This  motion  is  made  on  the  ground  and  for  the 

reason  that  said  finding  of  fact  and  conclusion  of 
law  are  not  based  upon  any  issues  of  fact  or  law 
raised  by  the  pleadings  nor  otherwise  presented  to 
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the  Court  for  decision  in  this  case  on  the  record 
herein. 

RICHARD  R.  MORRIS 
R.  N.  KAVANAUGH 
HUGH  L.  BIGGS 
DAVID  L.  DA  VIES 

Attorneys  for  Defendant. 

[40] 
State  of  Oregon 
County  of  Multnomah — ss. 

Due  service  of  the  within  Motion  is  hereby  ac- 
cepted at  Portland,  Oregon  this  22nd  day  of  Decem- 
ber, 1944  by  receiving  a  copy  thereof,  duly  certified 
to  as  such  by  Hugh  L.  Biggs  of  attorneys  for  de- 
fendant. 

C.  D.  ETLING 

Of  Attorneys  for  Plaintiff 

[Endorsed]:     Filed  Dec.  22,  1944  [41] 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  cause  now  coming  on  upon  motion  of  the  de- 
fendant for  an  order  amending  Findings  of  Fact 
and  Conclusions  of  Law  heretofore  entered  herein, 
plaintiff  appearing  in  open  court  b}'  Carl  Etling, 
of  his  attorneys,  defendant  appearing  in  open  court 
by  Richard  R.  Morris  and  Hugh  Biggs,  of  its  at- 
torneys, and  the  court  having  heard  the  arguments 
of  counsel  for  and  against  said  motion,  having  fully 
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considered  the  same,  and  now  being  advised,  makes 
the  following  order: 

It  Is  Hereby  Considered,  Ordered,  And  Ad- 
judged that  the  said  Conclusions  of  Law  be  and  the 
same  are  hei'eby  amended  so  as: 

(1)  To  amend  Conclusion  of  Law  No.  5  to  read 
as  follows:  "That  this  action  was  brought  within 
the  time  provided  by  law..' 

Done  and  dated  in  open  court  this  27th  day  of 
December,  1944. 

CLAUDE  McCULLOCH 
District  Judge 

[Endorsed]:     Filed  Dec.  27,  1944  [42] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civ.  2373 

P.  N.  KURTH 

Plaintiff 

vs. 

E.  H.  CLARKE  LUMBER  COMPANY,  an  Ore- 
gon corporation 

Defendant 
JUDGMENT 

This  cause  having  come  on  to  be  heard  before  the 
Honorable  Claude  McCulloch,  a  Judge  of  the  above 
entitled  Court,  evidence,  oral  and  by  stipulation, 
having  been  submitted  and  this  matter  having  been 
argued  orally  and  briefs  having  been  submitted  by 
the  respective  parties,  and  the  Court,  after  due  con- 
sideration, having  made  and  entered  its  Findings 
of  Fact  and  Conclusions  of  Law,  and  this  matter 
being  now  ready  for  judgment. 

It  Is  Hereby  Ordered  And  Adjudged  that  plain- 
tiff have  and  judgment  is  hereby  rendered  against 
the  defendant  in  the  sum  of  $213.69  and  an  addi- 
tional amount  as  liquidated  damages,  making  a  to- 
tal of  $427.38;  and  that  j^laintiff  have,  and  judg- 
ment is  hereby  rendered  against  the  defendant  in 
the  further  sum  of  $250.00  as  reasonable  attorneys' 
fees  hereby  fixed  by  the  Court  in  that  sum ;  and  that 
plaintiff  recover  of  and  from  the  defendant  his 
costs  and  disbursements  incurred  in  this  action, 
taxed  in  the  sum  of  $46.46 ; 
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And  It  Is  Further  Ordered  And  Adjudged  that 
execution  issue  against  the  defendant  for  said  sums. 

Dated  this  18th  day  of  December,  1944. 
CLAUDE   McCULLOCH 
District  Judge 

[Endorsed]:     Filed  Dec.  18,  1944  [43] 


[Title  of  District  Court  and  Cause.] 

NOTICE   OF   APPEAL 
TO  CIRCITIT  COURT  OF  APPEALS 

Notice  is  hereby  given  that  E.  H.  Clarke  Lumber 
Company,  an  Oregon  corporation,  the  defendant 
above  named,  hereby  appeals  to  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Ninth  Circuit 
from  the  tinal  judgment  and  the  v^hole  thereof, 
which  was  entered  in  this  action  on  the  18th  day  of 
December,  1944,  in  favor  of  plaintiff  and  against 
defendant. 

R.  R.  MORRIS 
R.  N.  KAVANAUGH 
HUGH  L.  BIGGS 
DAVID  L.  DAVIES 

Attorneys  for  Defendant 

[44] 
State  of  Oregon 
County  of  Multnomah — ss. 

Due  service  of  the  within  Notice  of  Appeal  to 
Circuit  Court  of  Appeals  is  hereby  acce])ted  at 
Portland,  Oregon,  this  31st  day  of  January,  1945 
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by  receiving  a  copy  thereof,  duly  certified  to  as 
such  by  Hugh  L.  Biggs  of  attorney  for  defendant. 
CARL  D.  ETLING 

Of  Attorney  for  Plaintiff 

[Endorsed] :     Filed  Feb.  1,  1945  [45] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANT WILL  RELY  ON  APPEAL. 

The  defendant  having  lately  filed  its  notice  of  ap- 
peal from  the  judgment  of  this  court  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  having 
designated  portions  of  the  record  herein  to  be  con- 
tained in  the  Record  on  Appeal,  does  hereby  file  its 
statement  of  the  points  upon  which  it  intends  to 
rely  upon  appeal. 

1.  The  District  Court  erred  in  deciding  that 
Chapter  265,  Or.  Laws,  1943,  is  not  a  bar  to  the 
maintenance  of  this  action. 

2.  The  District  Court  erred  in  deciding  that 
Chapter  265,  Or.  Laws,  1943,  as  applied  to  this  ac- 
tion unreasonably  interferes  with  the  normal  opera- 
tion of  the  Fair  Labor  Standards  Acts  (Title  29, 
USCA  Section  201  ff.)  and  therefore  violates  the 
United  States  Constitution  in  that  it  unreasonably 
interferes  with  the  power  of  Congress  to  regulate 
interstate  commerce  among  the  several  states  in  a 
field  already  occupied  by  Congress. 

3.  The  District  Court  erred  in  deciding  that  the 
ninety  day  period  prescribed  in  the  savings  clause 
of    Chapter   265   is   unreasonably   short    and   that 
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Chapter  265  applied  to  this  action  is  unconstitu- 
tional and  void. 

4.  That  the  District  Court  erred  in  rendering 
judgment  in  favor  of  plaintiff  and  against  defend- 
ant. 

5.  That  the  Distiict  Court  erred  in  refusing  to 
decide  that  if  the  ninety  day  period  prescribed  in 
the  savings  clause  of  Chapter  265  is  unreasonably 
short  as  applied  to  this  action,  the  statute  should 
be  so  construed  as  to  make  the  period  of  six  months 
prescribed  in  said  statute  applicable  to  this  action. 

R.  R.  MORRIS 
R.  N.  KAVANAUGH 
HUGH  L.  BIGGS 
DAVID  L.  DA  VIES 

Attorneys  for  defendant  and 
appellant.  [46] 

Due  and  legal  service  of  the  within  statements  of 
points  upon  which  appellant  will  rely  on  appeal  is 
hereby  admitted  at  Portland,  Oregon,  this  16th  day 
of  AprU,  1945. 

C.  D.  ETLING 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  16,  1945  [47] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF   CONTENTS 
OF  RECORD  ON  APPEAL 

Defendant  herein  having  lately  filed  its  notice  of 
api)eal  from  the  judgment  of  this  court  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  hereby 
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designates  the  following  portions  of  the  record  and 
proceedings  in  this  case  to  be  contained  in  the  Rec- 
ord on  Appeal. 

1.  Amended  complaint. 

2.  Answer  to  amended  complaint. 

3.  Motion  to  dismiss  answer. 

4.  Pretrial  order. 

5.  Testimony  of  the  witness,  P.  N.  Kurth  (Tr. 
Pages  3-8). 

6.  Remarks    of   Judge    in    deciding    case.    (Tr. 
Pages  115-119). 

7.  Findings  of  Fact  and  Conclusions  of  Law. 

8.  Motion  to  amend  Findings  of  Fact  and  Con- 
clusions of  Law. 

9.  Court's  order  on  motion  to  amend  Findings 
of  Fact  and  Conclusions  of  Law. 

10.  Judgment. 

11.  Notice  of  appeal  to  Circuit  Court  of  Ap- 
peals. ' 

12.  Notice  of  cross-appeal. 

13.  Statement  of  points  upon  which  appellant 
will  rely  upon  appeal. 

14.  Designation  of  contents  of  Record  on  appeal. 

R.  R.  MORRIS 
R.  N.  KAVANAUGH 
DAVID  L.  DAVIES 
HUGH  L.  BIGGS 

Attorneys  for  Defendant  and 
Appellant. 

[Endorsed] :     Filed  April  16,  1945.  [48] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  CROSS-APPEAL 

Notice  is  hereby  given  that  P.  N.  Kurth,  the 
plaintitf  above  named,  hereby  cross-appeals  to  the 
Circuit  Court  of  Appeals  of  the  United  States  for 
the  Ninth  Circuit  from  that  part  only  of  the  final 
judgment  which  was  entered  in  this  action  on  the 
18th  day  of  December,  1944,  fixing  $250.00  as  rea- 
sonable attorney's  fees  in  favor  of  the  plaintiff  and 
against  the  defendant. 

Dated  this  13tli  day  of  February,  1945. 
CARL  D.  ETLING 
BRUCE  CAMERON 

Attorneys   for  Plaintiff 

Service  of  the  foregoing  notice  of  cross-a]:>peal  is 
hereby  accepted  this  20th  day  of  February,  1945. 
HUGH  L.  BIGGS 

Of  Attorneys  for  Defendant. 

[Endorsed]:     Filed   Feb.  20,   1945  [49] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
CROSS-APPELLANT  WILL  RELY  ON 
CROSS-APPEAL. 

The  plaintiff  and  cross-appellant  having  filed  his 
notice  of  cross-appeal  from  the  judgment  of  this 
court  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  having  filed  his  designation  of  addi- 
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tional  portions  of  the  record  and  proceedings  to  be 
contained  in  the  Record  on  Appeal,  does  hereby  file 
his  statement  of  points  upon  which  he  intends  to 
rely  on  cross-appeal: 

1.  The  Court  erred  in  finding  and  concluding 
that  plaintiff  is  entitled  only  to  $250.00  as  reason- 
able attorney's  fees  for  the  reason  that  based  upon 
the  record,  proceedings,  and  evidence  in  this  case 
such  sum  is  clearly  inadequate. 

2.  The  finding  and  conclusion  of  the  Court  that 
plaintiff  is  entitled  to  only  $250.00  as  reasonable  at- 
torney's fees  is  also  inadequate  to  compensate  plain- 
tiff and  the  cross-appellant  for  the  extra  work  en- 
tailed in  this  appeal. 

Respectfully  submitted, 
CARL  D.  ETLING 
BRUCE  CAMERON 

Attorneys   for   Plaintiff   and 
Cross-Appellant. 

Due  and  legal  service  of  the  foregoing  statement 
of  points  is  hereby  accepted  at  Portland,  Oregon 
this  20  day  of  April,  1945,  by  receipt  of  a  certified 
copy  thereof. 

HUGH  L.  BIGGS 

Of  Attorneys  for  Defendant. 

[Endorsed] :     Filed  April  20,  1945  [50] 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1944 

Feb.       10 — Filed  complaint. 

Feb.       10 — Issued  summons  to  Marshal. 

Feb.  18 — Filed  sunmions  with  Marshal's  return 
of  service. 

Mar.      13 — Docketed  and  entered  default.  Fee 

Mar.  20 — Filed  motion  of  deft,  to  set  aside  de- 
fault. 

Mar.  20 — Filed  docketed  and  entered  order  set- 
ting aside  default.  Fee 

Mar.  20 — Docketed  and  entered  order  setting  for 
pre-trial  on  March  27,  1944  Attys.  no- 
tified. 

Mar.  22 — Filed  pltf's  motion  to  produce  under 
rule  34. 

Mar.     20 — Filed  answer  of  deft. 

Mar.      20 — Filed  stipulation  that  order  of  default 
be  vacated. 

Mar.  27 — Filed  motion  to  produce  under  rule  34 
(amended).   Etling. 

Mar.  27 — Docketed  and  entered  record  of  pre- 
trial conference  and  continuance  to 
April  10,  1944  and  order  admitting  Karl 
Rodman  as  attorney  and  order  cancel- 
ing same.  Fee 

Apr.  10 — Docketed  and  entered  record  of  hear- 
ing on  ptff's  motion  to  produce  and  or- 
der allowing  and  record  of  pre-trial 
conference.  Holcomb  R.  Fee 

Apr.  24 — Filed  stipulation  for  order  to  file 
amended  complaint. 
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1944 

Ain\  24 — Filed  and  entered  order  to  file 
amended  comi^laint.     Fee. 

Apr.  24 — Filed  motion  for  order  to  file  amended 
complaint. 

Apr.      24 — Filed  amended  complaint. 

May  4 — Filed  motion  of  atty.  Kavanaugh  for 
time  to  file  answer  to  amended  com- 
plaint. 

May  4 — Filed  stipulation  extending  time  to  May 
8,  to  file  answer  to  amended  complaint. 

May  4 — Filed  docketed  and  entered  order  al- 
lowing deft,  to  May  8  to  file  answer  to 
amended  complaint.  Fee 

May  8 — Filed  answer  to  ptff  to  strike  and  to 
dismiss  as  to  answer. 

May  13 — Filed  motion  of  ptif  to  strike  and  to 
dismiss  as  to  answers. 

May  15 — Record  of  pre-trial  and  cont.  to  May  22, 
1944  and  order  reserving  motions.  Fee 

May      22 — Record  of  further  pre-trial.  Fee 

June        9 — Pre-trial  order  submitted  to  Judge.  Fee 

July     14 — Filed  plaintiff's  brief. 

Sept.  18 — Entered  order  allowing  deft.  10  days  to 
file  brief;  allowing  ptff  '"a  reasonable 
time  to  reply  and  continuing  for  argu- 
ment on  legal  question.  Fee 

Sept.     27 — Filed  defendant's  brief. 

Oct.  30 — Entered  order  setting  for  hearing  on 
Nov.  26,  1944.  Fee 

Oct.  31 — Entered  order  setting  for  hearing  on 
Nov.  22,  1944.  Fee 
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1944 

Nov.  17 — Entered  order  resetting  for  hearing  on 
Nov.  24,  1944  at  10  a.  m.  (attys.  noti- 
tified)  McC 

Nov.      24 — Filed  and  entered  pre-trial  order.  McC 

Nov.  24 — Record  of  trial  before  court,  taken  un- 
der advisement.  (Person  Rep.)  McC 

[51] 

Dec.  8 — Record  of  trial  resumed  —  Record  of 
opinion  allowing  recovery  by  pltfs.  and 
$250.00  atty.  fees  and  order  to  prepare 
finding,  conclusions  and  judgment.  McC 

Dec.  18 — Filed  and  entered  Findings  of  Fact  and 
Conclusions  of  Law  McC 

Dec.  18 — Filed  and  entered  Judgment  for  Pltf. 
McC 

Dec.  18 — Filed  notice  in  connection  with  taxation 
of  costs. 

Dec.  22 — Filed  motion  to  amend  findings  of  fact 
and  conclusions  of  law. 

Dec.  26 — Record  of  hearing  on  above  motion  — 
taken  under  advisement.  McC 

Dec.       27 — Filed  and  entered  order  to  amend  con- 
clusion of  law  #5  McC. 
1945 

Feb.  1 — Filed  notice  of  appeal  by  defendant 
(copy  served  by  deft.) 

Feb.  19 — Filed  and  entered  order  approving  bond 
and  granting  supersedeas.  McC 

Feb.      19 — Filed  supersedeas  bond.  McC 

Feb.      20 — Filed  notice  of  cross-appeal  by  ptf. 

Feb.       20 — Filed  cost  bond  on  cross-appeal. 
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1945 

Mar.  9 — Filed  stipulation  for  extending  time  of 
filing  record  of  appeal. 

Mar.  9 — Filed  motion  for  extending  time  of  fil- 
ing record  of  appeal. 

Mar.  9 — Filed  and  entered  order  extending  time 
of  filing  record  of  appeal  to  April  12, 
1945 

Mar.  9 — Filed  transcript  of  evidence  to  argu- 
ments in  duplicate. 

Apr.  9 — Filed  motion  to  extend  time  for  docket- 
ing record  on  appeal. 

Apr.        9 — Filed  stipulation. 

Apr.  9 — Filed  and  entered  order  on  above  mo- 
tion. McC. 

Apr.  16 — Filed  designation  of  contents  of  record 
on  appeal. 

Apr.  16 — Filed  statement  of  points  upon  which 
appellant  wiU  rely  on  appeal. 

Apr.  20 — Filed  statement  of  points  of  cross-ap- 
pellant. 

Apr.  20 — Filed  designation  of  record  by  cross- 
appellant. 

Apr.  20 — Filed  docketed  and  entered  order  to  in- 
clude transcript  of  evidence  and  argu- 
ments. McC 

Apr.  23 — Filed  additional  designation  by  cross- 
appellant.  [52] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  that  the  Designation  of  Contents  of 
the  Record  on  Appeal  in  the  above  entitled  cause 
does  not  include  the  transcript  of  Evidence  and  Ar- 
guments of  November  24,  1944,  December  8,  1944 
and  December  26,  1944  but  only  includes  pages  3 
to  8  and  pages  115  to  119  inclusive  of  the  transcript 
and  that  the  remainder  of  the  transcript  has  been 
omitted  from  the  record  on  appeal,  and  the  court 
being  of  the  opinion  that  the  entire  transcript  of 
proceedings  should  be  presented  to  the  appellate 
court  for  consideration, 

Now,  Therefore,  It  Is  Hereby  Ordered  that  pur- 
suant to  Rule  75  (h)  of  the  Federal  Rules  of  Civil 
Procedure,  the  entire  transcript  of  the  proceedings 
above  mentioned  be  included  by  the  Clerk  of  this 
Court  in  the  Record  on  Appeal. 

Dated  this  20th  day  of  April,  1945. 

CLAUDE  McCOLLOCH 
Judge 

[Endorsed] :     Filed  x\pril  20,  1945  [53] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PORTIONS 
OF  RECORD  AND  PROCEEDINGS. 

Plaintiff  and  cross-appellant  to  the  United  States 
Circuit   Court   of  Appeals   for  the   Ninth   Circuit 
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hereby  designates  the  following  additional  portions 
of  the  record  and  proceedings  in  this  case  to  be 
contained  in  the  Record  on  Appeal. 

1.  Transcript  of  United   States  District  Court 
Clerk's  docket  entries. 

2.  Statement  of  points  upon  which  cross-appel- 
lant will  rely  upon  cross-appeal. 

3.  Designation  of  additional  portions  of  record 
on  cross-appeal  by  cross-appellant. 

4.  Notice  of  Cross  A^Dpeal. 

Respectfully  submitted, 
CARL  D.  ETLING 
BRUCE  CAMERON 

Attorneys  for  Plaintiff  and 
Cross- Appellant. 
Due  and  legal  service  of  the  foregoing  designa- 
tion of  record  is  hereby  accepted  at  Portland,  Ore- 
gon this  20  day  of  April,  1945,  by  receipt  of  a  cer- 
tified copy  thereof. 

HUGH  L.  BIGGS 

Of  Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  20,  1945  [54] 


[Title  of  District  Court  and  Cause.] 

ADDITIONAL   DESIGNATION 
BY  PLAINTIFF  CROSS-APPELLANT. 

Plaintiff  and  cross-appellant  to  the  LTnited  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
hereby  designates  the  following  additional  portions 
of  the  record  and  pj'oceedings  in  this  case  to  be  con- 
tained in  the  Record  on  Appeal. 
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1.  Court's  order  to  transmit  Transcript  of  Evi- 
dence and  Arguments  to  Circuit  of  Ajjpcals. 

2.  Additional  designation  by  Plaintiff  Cross- 
Appellant. 

Respectfully  submitted, 
CARL  D.  ETJJNC 
BRUCE  CAMERON 

Attorneys    for    Plaintiff   and 
Cross- Appellant. 

Due  and  legal  service  of  the  foregoing  additional 
designation  of  record  is  hereby  accepted  at  Port- 
land, Oregon  this  23rd  day  of  April,  1945,  by  re- 
ceipt of  a  certified  copy  thereof. 

HUGH  L.  BIGGS 

Of  Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  23,  1945  [55] 


[Title  of  District  Court  and  Cause.] 

CLERK'S    CERTIFICATE 

United  States  of  America 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon, 
do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  56  inclusive,  constitute  the  tran- 
script of  record  upon  the  appeal  from  a  judgment 
of  said  court  in  a  cause  therein  numbered  Civil 
2373,  in  which  E.  H.  Clarke  Lumber  Company,  an 
Oregon  corporation  is  defendant  and  appellant  and 
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P.  N.  Kurth,  is  plaintiff  and  ajjpellee;  that  said 
transcript  has  been  prepared  by  me  in  accordance 
with  the  designations  of  contents  of  record  on  ap- 
peal filed  by  the  appellant  and  appellee  and  in  ac- 
cordance with  the  rules  of  Court;  that  I  have  com- 
pared the  foregoing  transcript  of  the  record  and 
proceedings  had  in  said  court  in  said  cause,  in  ac- 
cordance with  the  said  resignations,  as  the  same  ap- 
pear of  record  and  on  file  at  my  office  and  in  my 
custody. 

I  further  certify  that  the  cost  of  filing  notice  of 
appeal  is  $5.00  and  comparing  and  certifying  the 
within  transcript  is  $17.90  for  appellant  and  for 
filing  notice  of  cross-appeal  is  $5.00  and  for  com- 
paring and  certifying  transcript  is  $18.90  for  cross- 
appellant  and  that  the  same  has  been  paid. 

I  further  certify  that  I  have  enclosed  transcript 
of  the  testimony  taken  in  this  cause  together  with 
original  order  extending  time  for  defendant  to  file 
and  docket  appeal  from  April  12,  1945  to  and  in- 
cluding May  2,  1945. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District,  this  25th  day  of  April,  1945. 
[Seal]     LOWELI.  MUNDORFF, 
Clerk 
By     F.  L.  BUCK 

Chief  Deputy  [56] 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

Civil  No.  2373. 

P.  N.  KURTH, 

Plaintiff, 
vs. 
E.  H.  CLARKE  LUMBER  COMPANY, 
an  Oregon  corporation, 

Defendant. 
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[Title  of  District  Court  and  Cause.] 

Portland,  Oregon,  Friday,  November  24,  1944 
10:20  o'clock  A.M. 

Before:  Honorable  Claude  McColloch,  Judge. 

Appearances : 

Messrs.   Carl  D.  Etling  and  Bruce  Cameron, 

Attorneys  for  the  Plaintiff. 
Messrs.   R.   R.   Morris,   David  L.   Davies   and 
Hugh  L.  Biggs,  Attorneys  for  the  Defendant. 


TRANSCRIPT 

The  Court :     Now  Mr.  Etling,  we  are  ready. 

Mr.  Etling:  If  the  Court  please,  according  to 
the  pre-trial  order 

The  Court :  I  haven 't  seen  anything  about  a  pre- 
trial order.  I  just  came  by  and  spoke  to  Judge  Fee 
and  he  told  me  his  recollection  was  there  was  a 
pre-trial. 

Mr.  Biggs:  I  think  I  have  an  extra  copy  here, 
your  Honor. 

The  Court:     Was  there  a  pre-trial  transcript? 

Mr.  Etling:     No,  your  Honor. 

Mr.  Biggs:     No  transcript. 

The  Court :  Well,  on  such  an  important  matter 
a  transcript  should  be  made  of  what  was  said  at 
the  pre-trial. 

Mr.  Etling:     I  don't  believe  it  was. 

The  Court :     What  do  you  think  it  is,  then,  with- 
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out  my  reading  the  order?  It  is  a  submission  of  a 
statement  of  facts  here'? 

Mr.  Biggs :  Yes,  your  Honor,  largely  so.  There 
is  one  point  of  testimony. 

The  Court:     Does  it  call  for  testimony? 

Mr.  Biggs:  Just  a  little  bit.  I  think  Mr.  Etling 
wants  to  prove  the  residence  of  his  client. 

The  Court:  Go  on  now.  Is  this,  from  your 
point  of  view,  a  final  submission? 

Mr.  Etling:     This  is  the  trial. 

The  Court:  All  right.  Better  put  on  the  tes- 
timony then. 

Mr,  Etling:  As  I  see  it,  there  are  just  two  is- 
sues; whether  Chapter  265,  Oregon  Laws,  1943,  as 
set  out  in  the  pre-trial  order,  is  a  bar  to  the  main- 
tenance of  this  action,  and  the  other  is  since  about 
October,  1942,  plaintiff  has  been  and  now  is  a  resi- 
dent and  citizen  of  the  State  of  Washington.  [2*] 

We  will  call  Mr.  Kurth. 


P.  N.  KURTH, 

the  plaintiff,  was  thereupon  produced  as  a  witness 
in  his  own  behalf  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Etling : 

Q.     Will  you  state  your  name,  please? 
A.     P.  N.  Kurth. 


*Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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(Testimony  of  P.  N.  Kurth.) 

Q.  And  are  you  the  plaintiff  in  the  case  of  P.  N. 
Kurth  V  Clarke  Lumber  Company,  No.  Civil  2373? 

A.     Yes,  sir. 

Q.     And  where  do  you  live,  Mr.  Kurth  ? 

A.     Vancouver,  Washington. 

Q.     And  what  is  your  occupation? 

A.     Truck  driver  now. 

Q.     I  beg  pardon?  A.     Truck  driver. 

Q.  Were  you  formerly  employed  by  the  defend- 
ant in  this  case,  the  Clarke  Lumber  Company,  at 
Sweet  Home,  Oregon?  A.     Yes,  sir. 

Q.  And  in  what  capacity  were  you  employed  by 
the  defendant?  A.     Fireman  and  engineer. 

Q.     Fireman  and  engineer? 

A.     Yes,  sir.  [3] 

Q.  During  what  dates  were  you  employed  by  the 
defendant  ? 

A.     From   about   October,    1940,   to    September, 

1942. 

Q.  And  in  this  connection  you  are  making  a 
claim  against  defendant  for  overtime  wages  under 
the  Fair  Labor  Standards  Act  of  August,  '38  ? 

A.     Yes,  sir. 

Q.  And  are  you  asserting  this  claim  for  wages 
earned?  You  are  asserting  this  claim  for  wages 
during  what  date? 

A.     From  about  July,  1941,  to  September,  1942. 

Q.  Now  during  the  time  you  worked  for  the 
defendant  in  its  mill  at  Sweet  Home,  Oregon,  where 
did  vou  live?  A.     At  Sweet  Home. 
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(Testimony  of  P.  N.  Kiirth.) 

Q.  And  did  you  move  from  Sweet  Home  subse- 
quently? A.     Yes,  sir. 

Q.     And  when  did  you  move? 

A.     September,  1942. 

Q.     And  where  did  you  go?  A.     Portland. 

Q.  To  Portland.  How  long  did  you  live  in 
Portland?  A.     About  a  month. 

Q.     And  did  you  leave  Portland? 

A.     Yes,  sir. 

Q.    Where  did  you  go? 

A.     Vancouver,  Washington. 

Q.  Now  when  did  you  move  from  Portland, 
Oregon  to  Vancouver,  [4]  Washington? 

A.     It  was— — 

Q.     Just  approximately  what  month? 

A.     The  first  part  of  October,  I  think. 

Q.     The  first  part  of  October,  1942? 

A.     Yes,  sir. 

Q.  Have  you  lived  anywhere  else  since  you 
moved  to  Vancouver,  Washington? 

A.     No,  sir. 

Q.     Until  the  present  time? 

A.     No,  sir. 

Q.     Do  you  have  a  family?  A.     Yes,  sir. 

Q.  And  did  your  family  move  with  you  to  Wash- 
ington? A.     Yes,  sir. 

Q.  When  you  moved  to  Vancouver,  Washing- 
ton, from  Oregon,  was  it  your  intention  to  acquire 
a  new  residence  and  domicile?  A.     Yes,  sir. 

Q.     And  do  you  own  your  home  there? 

A.     Yes,  sir. 
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(Testimony  of  P.  N.  Kiirth.) 

Q.  J)id  you  own  your  home  there  prior  to  hkjv- 
ing  there?  A.     No,  sir. 

Q.     Yon  purchased  a  home?  A.     Yes. 

The  Court:     When  did  he  purchase  if?  [5] 

Mr.  Etling:  Q.  When  did  you  purchase  your 
home  in  Washington? 

A.     Along  about  November,  1942. 

Q.  Now  what  is  the  address  of  the  home  you 
purchased  ? 

The  (^ourt :     That  is  all  you  need  to  show. 

A.     Route  4,  Box  208. 

The  Court:     Cross  examine. 

Mr.  Etling:  There  is  one  more  point  I  want  to 
bring  out,  your  Honor. 

The  Court:     What  is  it? 

Mr.  Etling:  Q.  That  is,  did  the  plaintiff  have 
any  actual  knowledge  whatsoever,  either  before  or 
at  the  time  he  filed  this  action,  that  the  1943  Oregon 
Legislature  had  passed  a  law,  Chapter  265,  Oregon 
Laws,  1943,  imposing  a  statute  of  limitations  on  ac- 
tions for  overtime  pay? 

Mr.  Biggs:  We  will  object  to  that  for  the  pur- 
pose of  the  record,  if  the  Court  please,  on  the 
ground  it  is  immaterial. 

The  Court:  He  may  answer,  subject  to  the  ob- 
jection. Answer.  Did  you  know?  Did  you  know 
about  this  law? 

A.     No,  sir. 

The  Court :     Did  you,  Mr.  Etling? 

Mr.  Etling:     No,  I  didn't. 

The  Court:     Cross  examine. 
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(Testimony  of  P.  N.  Kurth.) 

Cross  Examination 
By  Mr.  Biggs:  [6] 

Q.  By  whom  are  you  employed  as  truck  driver, 
Mr.  Kurth? 

A.     Vancouver  Housing  Authority. 

Q.     Vancouver  Housing  Authority? 

A.     Yes,  sir. 

Q.     And  for  how  long? 

A.     The  last  two  years. 

Q.     Ever  since  you  have  been  in  Vancouver? 

A.     Yes,  sir. 

Q.  You  have  been  employed  by  the  Housing 
Authority  ? 

The  Court:  Do  you  intend  to  contest  diversity 
of  citizenship? 

Mr.  Biggs:  No,  your  Honor.  I  don't  intend  to 
contest  the  residence.  I  just  want  to  show  any 
other  facts  that  might  be  material. 

Q.  What  area  did  you  serve  with  your  truck, 
Mr.  Kurth? 

A.     The  project  they  call  Ogden  Meadows. 

Q.     That  is  in  Vancouver,  is  it? 

A.     On  the  outskirts. 

Q.  And  were  you  required  to  haul  material 
from  Oregon?  A.     No,  sir. 

Q.     Did  you  do  any  hauling  from  Oregon  at  all? 

A.     Not  that  I  know  of. 

Q.  I  was  just  wondering  if  in  connection  with 
your  business  you  had  occasion  to  come  over  to 
Portland,  and  in  and  around  Portland,  during 
that  period  of  two  years?  [7]  A.     No,  sir. 


vs.  p.  N.  Kurth,  etc.  Gl 

(Testimony  of  P.  N.  Kurth.) 

Q.     Pardon  me?  A.     No,  sir. 

Q.  Yon  did  some  of  your  traditig,  though,  in 
Portland,  I  suppose?  A.     Yes,  sir. 

Q.  And  Vancouver  is  part  of  the  Metropolitan 
Portland  area,  is  it  not?  A.     Yes,  sir. 

Q.     You  pi'obably  took  Portland  newspapers? 

A.     Yes,  sir. 

Mr.  Biggs :     l^hat  is  all. 
(Witness  excused.) 

The  Court:  Now  you  take  half  an  hour  and  let 
the  other  side  take  a  half  an  hour  and  see  where 
we  land,  if  you  need  a  half  hour. 

Mr.  Biggs:     We  may  not  need  a  half  hour. 

Mr.  Etling:  If  the  Court  please,  I  would  like 
to  find  out  at  this  time  whether  or  not  the  defendant 
is  willing  to  stipulate  on  this  matter  of  residence 
in  order  to  simplify  the  record,  and  amend  the 
pre-trial  order? 

The  Court :  Oh,  I  don't  think  we  need  to  do  that. 
He  says  he  is  not  making  any  point  of  it,  and  the 
testimony  is  deemed  adequate. 

Mr.  Etling:  Now,  your  Honor  has  indicated  you 
have  already  [8]  read  the  briefs  in  this  matter  and 
I  believe  the  briefs  are  quite  complete  on  the  sub- 
ject and  therefore  I  don't  want  to  ask  to  read 
them,  or  anything  of  that  sort 

The  Court:  Oh,  yes.  You  have  agreed  on  the 
merits  in  the  claim? 

Mr.  Biggs:     Yes,  your  Honor. 

The  Court :     All  right. 

Mr.  Etling :     I  may  briefly  outline  the  facts.  This 
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action  was  commenced  on  Februaiy  10th,  1944,  for 
Section  16(b)  of  the  Fair  Labor  Standards  Act 
of  1938  to  recover  overtime  compensation,  and  an 
additional  amount  as  liquidated  damages  and  at- 
torney fee,  and  for  the  convenience  of  the  Court  we 
have  supplied  a  copy  of  the  Fair  Labor  Standards 
Act. 

The  Court:  What  have  you  done  about  the  at- 
torney fee? 

Mr.  Etling :  That  question  has  been  submitted  to 
the  Court  as  to  the  question  of  the  reasonable 
attorney  fee. 

The  Court :     All  right. 

Mr.  Etling:  There  is  no  sum  agreed  on.  I 
might  mention  that  in  our  original  complaint  we 
did  not  anticipate  the  sort  of  a  case  we  ran  into. 
We  asked  for  $150.  We  filed  an  amended  com- 
plaint asking  for  $250,  but  at  that  time  in  our 
computation  began  to  increase,  and  I  don't  believe 
that  is  anywhere  near  a  reasonable  fee  at  this  time, 
so  it  is  submitted  as  an  open  question. 

The  Court:  Look  at  the  reputation  if  you  win 
the  case.  [9] 

Mr.  Etling:  The  admitted  facts  are  these,  brief- 
ly: It  is  admitted  by  the  plaintiff  that  plaintiff 
brings  this  action  under  the  Fair  Labor  Standards 
Act  and  defendant  corporation  owning  and  operat- 
ing the  sawmill  in  Sweet  Home,  Oregon,  for  the 
manufacture  of  saw  logs  into  lumber;  that  a  sub- 
stantial portion  of  said  lumber  is  sold  and  shipped 
hj  means  of  railroad,  and  so  forth,  to  various 
sources  outside  of  the  State  of  Oregon,  and  that  de- 
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dendant  was  and  now  is  engaged  in  commerce  and 
the  production  of  goods  for  commerce  within  the 
meaning  of  the  Fair  Labor  Standards  Act  of  1938, 
and  was  and  now  is  subject  to  all  the  tei'ms  and 
provisions  thereof;  and  that  plaintiff  was  employed 
by  defendant  in  its  said  sawmill  from  about  July, 
1941,  to  September,  1942,  and  in  connection  there- 
with was  engaged  in  commerce  and  the  production 
of  goods  for  commerce  within  the  meaning  of  the 
Fair  Labor  Standards  Act. 

That  on  or  about  July  11,  1942,  while  still  in  the 
employ  of  the  defendant,  ])laintiff  filed  a  complaint 
with  the  United  States  Department  of  Labor,  Wage 
and  Hour  Division,  against  the  defendant  regarding 
the  wages  due  him,  and  the  Wage  and  Hour  Divi- 
sion made  an  investigation  pursuant  to  that  com- 
j^laint.  Upon  the  completion  and  termination  of 
this  investigation  plaintiff's  records  were  returned 
to  him.  He  received  them  about  October,  1943.  That 
frequent  admissions  were  made  by  and  on  behalf  of 
plaintiff  to  the  defendant [10] 

The  Court :  You  want  to  discuss  that  when  your 
time  comes,  whether  that  is  just  extra  statutory 
practice  or  whether  that  is  provided  by  the  statute 
or  regulations.  I  am  pointing  to  your  side,  Mr. 
Biggs. 

Mr.  Biggs:    Yes,  your  Honor. 

Mr.  Etling:  Tliese  demands  were  made  on  be- 
half of  ])laintiff  to  defendant  during  the  time  he 
worked  foi*  defendant  and  after  he  left  defendant's 
employ,   for  the  wages,   terminating   the   demands 


64  E.  H.  Clarke  Lumber  Co. 

made  on  defendant  by  plaintiff's  attorney  in  about 
November,  1943.  And,  as  I  before  stated,  it  is 
agreed  that  if  the  Court  should  find  that  plain- 
tiff should  prevail  on  the  issues  presented,  judgment 
should  be  entered  in  his  favor  in  the  sum  of  $426.38 
and  for  the  reasonable  attorneys'  fees,  and  I  have 
before  stated  the  issues. 

Now  defendant's  contentions  in  this  matter  are 
based  solely  on  this  Chapter  265,  Oregon  Laws, 
1943,  and  which  I  will  read  just  for  the  sake  of  my 
argument : 

''Recovery  for  overtime  or  premium  pay  accrued 
or  accruing,  including  penalties  thereunder,  re- 
quired or  authorized  by  any  statute,  shall  be  limited 
to  such  pay  or  penalties  for  work  performed  within 
six  months  immediately  preceding  the  institution 
of  any  action  or  suit  in  any  court  for  the  recovery 
thereof ;  provided,  that  an  action  may  be  maintained 
within  a  period  of  ninety  days  after  the  effective 
date  of  this  Act  on  claims  heretofore  accrued."  [11] 

And  this  law  carried  an  emergency  clause  and  be- 
came effective  on  the  day  of  its  pasage,  March  10th, 
1943. 

The  plaintiff  was  a  resident  of  Oregon  during 
all  times  he  worked  for  the  defendant. 

Prior  to  the  passage  of  this  Act  the  statute  of 
limitations  in  Oregon  w^as  six  years. 

Now  it  is  our  contentions  that  there  are  three 
points  involved  here.  First,  that  this  Oregon  law 
has  no  application  to  the  plaintiff  in  this  case, 
brought  under  the  Fair  Labor  Standards  Act;  and, 
two,  as  construed  and  applied  by  the  defendant. 
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tliat  this  Oj'Cgou  law  is  unconstitutional  and  void; 
and,  third,  if  the  Court  should  find  that  this  Oregon 
law  is  applicable,  then  that  it  is  unreasonal)le  and, 
therefore,  unconstitutional  on  its  face  because  it 
violates  the  Fourteenth  Amendment,  in  that  it  de- 
prives plaintiff  of  his  property  without  due  j)rocess 
of  law,  and  it  denies  him  the  equal  protection  of 
the  laws. 

The  Court:  You  just  said  the  six-year  statute 
was  applicable,  so  if  the  six-year  statute  was  ap- 
plicable why,  if  it  is  constitutional,  wouldn't  the 
six-months  statute   be  applicable? 

Mr.  Etling:  Because  it  is  unreasonable,  your 
Honor. 

The  Court:  Well,  you  just  go  around  the  barn 
when  you  concede  that.  I  said  that  when  you  con- 
cede it  is  unconstitutional. 

Mr.  Etling:  I  see.  And  consequently  that  it  is 
unconstitu-  [12]  tional,  because  it  discriminates 
against  a  Federal  statute,  the  Federal  Labor  Stan- 
dards Act,  and,  therefore,  violates  Article  6  of  the 
United  States  Constitution;  and,  three,  that  it  vio- 
lates Article  1,  Section  10  of  the  United  Staes  Con- 
stitution, in  that  it  impairs  the  obligations  of  con- 
tracts in  existence  between  the  parties  prior  to  the 
passage  of  the  Constitution;  and,  four,  that  it  vio- 
lates Article  1,  Section  8  of  the  United  States  Con- 
stitution, in  that  it  interferes  with  the  regulation  of 
interstate  commerce,  a  field  already  occu])ied  hy 
Congress. 

Now  under  the  first  point,  the  applicability,  the 
defendant  of  course  is  relying  on  the  Rules  and 
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Decisions  Act,  and  the  Rules  and  Decisions  Act  is 
inapplicable  to  state  legislation  which  is  discrimin- 
ately  against  rights  established  by  Federal  statute, 
but  I  have  said  before,  this  Oregon  law  was  passed 
as  an  emergency  legislation.  The  records  of  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon,  and  the  records  of  the  Circuit  Court  of 
the  State  of  Oregon,  including  all  thirty-six  coun- 
ties,— and  that  court  has  current  jurisdiction  of 
matters  arising  under  the  Fair  Labor  Standards 
Act, — During  the  year  immediately  following  the 
passage  of  the  Act — two  years,  a  year  preceding  and 
a  year  following  —  twenty-eight  cases  involving 
claims  for  overtime  pay  were  filed  in  these  two 
courts.  Only  one  of  those  cases  was  attempted  to 
be  brought  under  the  [13]  state  statute,  and  that 
case  was  still  out  of  court,  so  that  case  did  not 
establish,  and  we  have  been  unable  to  find  any  other 
cases  establishing,  that  there  is  such  a  thing  as  a 
civil  remedy  for  overtime  pay  under  the  Oregon 
statutes. 

The  Court:  I  should  think  you  would  have  to 
prove  that  if  you  wanted  me  to  consider  it — data 
like  that. 

Mr.  Etling:  We  have  submitted  the  data  in  our 
brief,  your  Honor. 

The  Court :    I  know,  but 

Mr.  Etling:  We  ask  the  Court  to  take  judicial 
knowledge. 

The  Court:     I  don't  think  I  could. 

Mr.  Etling:     This  matter  was  discussed  in  pre- 
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trial  conference.  At  that  time  Judge  Fee  indicated 
that  the  Coiiii;  would. 

The  Court:  That  just  indicates  again  you  should 
have  had  a  transcript  of  the  pre-trial  conference. 

Mr.  Etling:  We  wanted  at  that  time  to  produce 
testimony  on  that  point.  The  Court  said  it  was  im- 
necessary. 

The  Court:  Maybe  so.  All  I  said  was,  I  wouldn't 
think  so.    I  am  willing  to  be  enlightened  on  it. 

Mr.  Etling:  Of  course  we  are  now  bound  by  the 
pre-trial   order. 

The  Court :  The  pre-trial  order  does  not  say  any- 
thing about  that. 

Mr.  Etling:  Well,  may  we  call  testimony  on  that 
point?  [14] 

The  Court:  Pass  it  for  the  present.  I  just  men- 
tioned it  as  we  went  by.  If  you  rely  on  it  heavily, 
I  thought  we  ought  to  raise  the  point  as  you  went  by. 

Mr.  Etling:  As  I  say,  we  have  been  unable  to 
find  any  state  statute  providing  a  civil  remedy,  and 
the  defendants  have  cited  only  one  case,  and  that  is 
the  criminal  case  of  Bunting  v.  Oregon,  so  tho>' 
haven't  been  able  to  find  any  cases  either  where 
there  has  ever  been  a  civil  remedy  for  overtime  pay 
under  the  Oregon  statutes. 

The  Court:  Well,  there  haA^e  been  lots  of  cases 
filed  in  the  Circuit  Court.  We  all  know  that  of  our 
own  experience.    I  have  knoAvn  that  myself. 

Mr.  Etling :    We  have  been  unable  to 

The  Court:  Well,  that  would  be  a  very  difficult 
matter  to  run  down,  es])ecially  going  back  over  a 
period  of  time.  Unless  tliey  have  it  gathered  statis- 
tically someplace  that  would  be  very  hard  to  find. 
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Mr.  Etling:  At  the  time  we  prepared  that  brief 
we  didn't  rely  on  these  statistics.  We  also  relied 
on  the  Automotive  Trades  Magazine,  Avhich  stated 
that  they,  the  Automotive  Trades  Union,  joined 
with  other  interests  in  passing  this  statute  of  limita- 
tions. 

The  Court:  I  don't  see  how  that  is  in  the  case, 
unless  it  is  stipulated  into  the  case. 

Mr.  Etling:     I  see.     But  since  then [15] 

The  Court :  What  does  the  other  side  think  about 
these  current  matters  relied  on? 

Mr.  Morris :  If  the  Court  please,  during  the  pre- 
trial, when  it  was  presented  to  Judge  Fee  on  some 
motion,  the  question  of  filing  a  so-called  economic 
brief  arose,  but  Mr.  Etling  raised  the  question  that 
economic  data  could  be  relied  upon  in  explaining 
the  background,  or  the  possible  sources  of  evil  at 
which  the  law  was  aimed  should  be  proven.  We 
then  said,  or  at  least  I  said  that  as  I  understood  the 
law  the  economic  matter  need  not  be  proven  be- 
cause its  pui*pose  is  not  to  prove  the  existence  of  the 
facts  but  merely  to  state  what  the  legislature  reason- 
ably might  have  had  in  mind  when  the  law  was 
passed. 

So  far  as  the  trade  journal  of  the  automobile 
dealers  is  concerned,  I  don't  know  what  effect 
would  be  given  to  it,  but  I  do  think  that  either  Mr. 
Etling  or  we  are  entitled  to  put  in  such  economic 
data  as  we  see  fit,  or  which  might  lend  some  light  on 
the  subject  matter,  and  it  is  not  necessary  to  put 
it  in  evidence  because  we  are  not  doubting  the  truth 
of  those  facts  but  only  obtaining  background. 
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Mr.  Etling:  Now  as  I  say,  at  that  tiiiio  it  ap- 
peared as  though  the  defendant  might  make  a  point 
of  that,  but  I  believe  in  their  brief  they  ])ractically 
— it  is  my  l)elief  that  they  practically  concede  that 
the  Oregon  statute  was  passed  and  was  intended  to 
apply  to  the  Fair  Labor  Standards  Act — in-  [IfJ] 
tended  to  curtail  it. 

The  Court:  Well,  I  would  be  surprised  if  they 
would  concede  that. 

Mr.  Biggs:  No,  we  don't  concede  that,  your 
Honor.  We  concede  that  it  ap])lies  and  that  the 
statute  was  drawn  to  bring  it  within  its  purview, 
together  \y'\\\\  any  other  statutes  providing  any  other 
time  for  bringing  suits,  including  our  own  Oregon 
statutes  that  so  ])rovide.  We  do  not  thing  that  it 
was  intended  to  discriminate  against  the  Federal 
Act  or  that  the  Federal  Act  was  its  purpose. 

Mr.  Etling:  We  didn't  intend  to  go  that  far. 
We  have  cited  some  cases,  your  Honor,  on  the  a[)- 
plicability,  such  as  Campbell  v.  Haverhill,  which  we 
consider  a  leading  case  on  this  matter,  and  in  that 
case  the  application  of  the  local  statute  of  limita- 
tions to  a  patent  infringement  action  instituted  in 
the  Federal  Court  was  in  question.  It  was  contended 
that  the  lex  fori  can  only  apply  to  those  matters 
within  the  jurisdiction  of  the  state  courts,  and  since 
at  that  time  an  action  for  patent  infringement  was 
enforceable  only  in  the  Federal  Courts,  the  defend- 
ant argued  that  the  Federal  Courts  were  not  bound 
to  follow^  the  local  statute  of  limitations,  since  the 
state  had  neither  the  power  to  create  the  right  nor 
the  power  to  enforce  the  remedy. 
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The  Court  said:  "Doubtless  such  an  argument 
would  apply  with  peculiar  emphasis  to  statutes,  if 
any  such  existed,  [17]  discriminating  against  causes 
of  action  enforceable  only  in  the  Federal  Courts ;  as 
if  they  should  apply  a  limitation  of  a  year  to  actions 
for  the  infringement  of  patents,  while  the  ordinary 
limitation  of  six  years  was  applied  to  all  other  ac- 
tions of  tort." 

And  the  Court  went  on  to  say  subsequently,  *'it 
may  be  well  questioned  whether  there  is  any  sound 
distinction  in  principle  between  cases  where  the 
jurisdiction  is  concurrent  and  those  where  it  is  ex- 
clusive in  the  Federal  Courts".  The  Court's  rea- 
soning is  equally  applicable  to  a  statute  of  limita- 
tions, such  as  the  Oregon  statute,  which  discrimin- 
ates against  Federal  rights  under  Section  16(b)  of 
the  Fair  Labor  Standards  Act,  in  which  cases  the 
State  and  Federal  Courts  have  concurrent  jurisdic- 
tion, such  as  the  case  we  have  here. 

Now  from  page  7  to  page  15  of  our  brief  we  have 
cited  quite  a  number  of  cases,  and  we  have  gone  into 
the  administration  of  the  Fair  Labor  Standards 
Act,  and  to  show  the  Court  what  a  difficult  matter, 
what  a  complicated  matter  it  is  for  the  Administra- 
tor to  carry  on,  making  these  investigations,  such 
as  was  made  in  this  particular  case.  It  is  necessary 
to  determine  what  is  interstate  commerce,  whether 
the  parties  are  within  the  Act,  are  engaged  in  inter- 
state commerce;  and  I  won't  attempt  to  enlarge  on 
that  any  further.  I  will  submit  that  on  the  brief, 
for  the  reason  that  it  would  take  me  too  much  time. 

[18] 
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The  Court:  Tliat  is  one  thing  I  can  take  judicial 
notice  of. 

Mr.  Etlins':  The  Supreme  Court  prescribed  ac- 
tivities as  difficult  as  squaring  a  circle  in  the  Kirsch- 
baum  V.  Walling 's  case.  I  will  mention  the  recent 
case  of  Addison  v.  Holly  Hill,  which  was  decided  by 
the  Supreme  Court  on  June  5th,  1944,  relating  to  the 
question  of  exemptions  under  Section  13(a)  (10)  as 
affected  by  the  definition  of  the  Administrator  as  to 
the  "area  of  production".    The  Court  said: 

"And  so  Congress  left  the  boundary-making  to 
the  experienced  and  informed  judgment  of  the  Ad- 
ministrator. Thereby  Congress  gave  the  Adminis- 
trator appropriate  discretion  to  assess  all  the  fac- 
tors relevant  to  the  subject  matter,  that  is  the  fixing 
of  minimum  wages  and  minimum  hours." 

And  in  disposing  of  the  case  the  Court  said:  "It 
is  our  view  that  the  case  should  be  remanded  to  the 
District  Court  with  instructions  to  hold  it  until  the 
Administrator,  by  making  a  valid  determination  of 
the  area  of  production  with  all  deliberate  speed,  acts 
within  the  authority  given  him  by  Congress." 

That  is  an  example  of  how  the  Supreme  Court  has 
attempted  to  work  with  the  Administrator  in  de- 
termining these  matters  that  have  been  presented  to 
that  adminstrative  body,  and,  as  we  liave  pointed 
out  in  other  cases  also,  the  courts  are  reluctant  to 
interfere  with  administrative  processes.  [19] 

Persons  are  encouraged  to  exhaust  their  remedies 
before  administrative  tribunals,  ])efore  coming  to 
the  Court. 

The  Court:    And  sometimes  exhaust  themselves. 
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Mr.  Etling:  Now  they  have  cited  the  case  of 
Order  of  Railroad  Telegraphers  v.  Railway  Express 
Agency,  decided  by  the  Court  February  28th,  1944. 
Now  that  case  arose  before  the  Railroad  Adjustment 
Board  and  we  are  well  aware  of  the  fact  that  there 
is  a  difference.  The  Railroad  Adjustment  Board 
has  broader  powers,  but,  nevertheless,  it  is  an  ad- 
ministrative agency.    In  that  case  the  Court  said : 

"It  is  difficult  to  see  how  state  statutes  of  limita- 
tions can  restrict  the  power  of  the  Federal  Admin- 
istrative tribunal  to  consider  and  adjust  claims." 

And  in  that  case  the  Court  goes  further  in  dis- 
cussing the  question  of  the  statute  of  limitations. 
It  says : 

"Statutes  of  limitation,  like  the  equitable  doc- 
trine of  laches,  in  their  conclusive  effects  are  de- 
signed to  promote  justice  by  preventing  surprises 
through  the  revival  of  claims  that  have  been  allowed 
to  slumber  until  evidence  has  been  lost,  memories 
have  faded,  and  witnesses  have  disappeared." 

The  Court:  Just  pardon  an  interruption.  You 
and  I  had  a  case  one  time,  Mr.  Biggs,  that  had  some- 
thing to  do  with  that  Railroad  Board. 

Mr.  Biggs:     Rogers  v.  Union  Pacific. 

The  Court:  And  you  no  doubt  remember  this 
case  he  is  talking  from  now?  [20] 

Mr.  Biggs:     Yes,  sir,  I  do. 

The  Court :  I  suppose  there  was  some  proceeding 
like  Rogers'  that  was  being  presented  to  the  Board 
and  the  claim  was  the  state  statute  of  limitations 
barred  it.    Was  that  it  *? 
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Mr.  Biggs :  That  was  correct,  your  Honor.  There 
was  just  this  distinction,  however:  In  the  Tele- 
graphers' case,  if  your  Honor  recalls,  the  Railroad 
Adjustment  Act  provides  for  suhrnission  of  the 
case  to  the  Adjustment  Board,  and  when  the  award 
is  then  rendered  by  the  Board  he  has  a  period  of 
two  years  in  which  to  bring  his  action  on  the  award, 
and  that  is  what  the  proceeding  was  in  this  Tele- 
graphers' case.  His  time  was  gone  under  the  state 
statute,  but  he  had  brought  himself  under  the  pro- 
cedure of  the  Railroad  Adjustment  Act. 

The  Court:     That  is  the  two  years? 

Mr.  Biggs :  That  is  the  two  years,  and  the  Court 
said,  of  course,  the  statute  of  limitations  under  the 
Railroad  Adjustment  Act  applies  and  not  the  state 
statute. 

The  Court:  That  is  what  you  meant  someplace 
in  your  objection,  when  you  said  there  could  be  a 
statute  of  limitations 

Mr.  Biggs:    Passed  by  Congress. 

The  Court :  — written  into  this  Wages  and  Hours 
Act? 

Mr.  Biggs:     By  Congress,  yes. 

The  Court:     But  there  is  none? 

Mr.  Biggs :     There  is  none. 

Mr.  Etling:  And  ordinarily  it  is  covered  by  ap- 
plicable state  [21]  statute.  In  this  Telegraphers' 
case,  as  the  Court  noticed,  the  statute  of  limita- 
tions was  six  years;  and  even  there  where  the  matter 
was  being  pursued  the  Supreme  Court  refused  to 
apply  it.  Now  in  this  case  it  certainly  can't  be 
said  that  the  defendant  wasn't  apprised  of  the  fact 
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that  the  plaintiff  was  making  a  claim  because  his 
remedy  was  being  pursued. 

The  Court:  Better  watch  your  time.  Six  or 
seven  minutes  more.  I  am  not  going  to  cut  you  off 
this  morning  but  I  wanted  to  get  started. 

Mr.  Etling :  Yes.  Now  on  this  question  of  non- 
residence,  I  cited  the  case  of  Adams  &  Freese  v. 
Kenoyer  in  the  brief,  and  that  case,  as  far  as  non- 
residence  is  concerned,  is  analogous  to  the  case 
before  us.  The  Court,  in  considering  whether  the 
period  allowed  by  state  statute  of  limitations  was 
reasonable  and  applicable  to  rights  already  accrued, 
entitling  mortgagees  to  foreclose  a  mortgage,  states : 

"Whether  the  legislature,  in  fixing  such  time, 
makes  it  so  short  that  the  right  to  sue  is  practically 
denied,  Courts  will  declare  such  time  unreasonable, 
and  refuse  to  enforce  the  law." 

The  mortgagees  in  this  case,  on  the  date  of  the 
execution  of  the  note  and  mortgage,  were  residents 
of  North  Dakota,  but  prior  to  the  enactment  of  the 
statute  of  limitations  moved  to  Missouri,  the  same 
as  the  case  we  had  here,  where  they  have  ever  since 
resided,  and  in  further  consider-  [22]  ing  the  non- 
residence  of  the  mortgagees,  the  Court  stated: 

"In  considering  the  validity  of  such  a  statute 
when  applied  to  existing  causes  of  action,  it  is  both 
just  and  reasonable  to  assume  what  we  all  know  to 
be  true  as  a  matter  of  common  knowledge,  that  a 
large  per  cent  of  such  persons,  especially  non-resi- 
dents of  the  state,  would  not,  in  that  short  a  period 
of  time,  acquire  knowledge  that  such  a  vitally  im- 
portant statute  to  them  had  been  enacted." 
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That  is  a  further  reason  why  the  statute  is  in- 
applicable and  unreasonable. 

Now  our  second  ])oint  is,  as  construed  by  defend- 
ant, applied  in  this  case,  that  the  Oregon  law  is  un- 
constitutional and  it  is  unconstitutional  for  the  rea- 
sons that  we  have  hereinafter  set  forth  in  our  brief. 
If  the  Court  should  find,  however,  that  it  is  applica- 
ble, then  we  contend  that  it  is  unconstitutional  on 
its  face  for  the  following  reasons : 

First,  that  it  deprives  plaintiff  of  his  property 
without  due  process  of  law — his  property  in  the 
overtime  pay  that  he  was  entitled  to — and  denies 
plaintiff  equal  protection  of  the  laws. 

In  that  regard  this  law  affects  the  plaintiff  dif- 
ferently than  it  would  affect  those  w^ho  were  work- 
ing under  contract.  It  would  be  subject  to  a  six- 
year  statute  of  limitations,  whereas  in  this  case 
plaintiff  was  subject  to  this  90-day  statute,  as  far 
as  he  was  concerned,  and  of  course  [23]  it  is  claimed 
was  accruing  and  it  would  be  six  months.  And  in 
that  respect  I  also  would  like  to  just  briefly  state 
the  effect  of  this  Oregon  statute. 

The  Court :  You  just  made  a  remark  that  I  want 
to  repeat.  You  say  if  it  was  accruing  it  would  be 
six  months? 

Mr.  Etling:    Yes. 

The  Court :  Why  do  you  think  of  that  ?  It  wasn  't 
accruing  ? 

Mr.  Etling:  Well,  that  is  the  language  of  the 
statute,  your  Honor. 

The  Court:  AVell,  I  know,  but  that  is  not  in 
this  case. 
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Mr.  Etling:     Tliat  is  not  this  case,  no. 

The  Court:     No. 

Mr.  Etling:  It  is  an  accrued  claim,  was  accrued 
at  the  time  the  statute  was  passed,  and,  therefore,  if 
you  are  going  to  apply  the  statute  it  would  have  been 
outlawed  June  10th,  1943,  and  that  is  the  only  phase 
of  that  statute  that  can  he  applied  in  this  case.  In 
the  matter  if  this  claim  hadn't  been  tiled  in  ten 
years  we  think  it  is  unreasonable  and  unconstitu- 
tional; it  is  just  as  void  as  if  the  claim  had  not  been 
filed  for  ten  years;  and  certainly  that  statute  can't 
be  applied  in  such  manner  as  to  say  that  the  ac- 
cruing part  of  it  would  apply  to  the  part  that  had 
accrued. 

The  Court:  They  indicate  in  the  brief  that  it 
could  be. 

Mr.  Etling:  We  dispute  that,  your  Honor.  And 
as  far  as  the  acciniing  part  of  this  statute  is  con- 
cerned, the  fact  of  it  [24]  is  if  a  person  quit  work- 
ing on  July  1st,  let  us  say,  he  would  have  to  file  im- 
mediately in  the  courts 

The  Court:  What  are  you  talking  about  now — 
the  accruing  part? 

Mr.  Etling:    Talking  about  the  accruing  part. 

The  Court:  You  don't  need  to  talk  about  that, 
unless  I  change  my  mind  about  the  question  before 
me. 

Mr.  Etling:  I  see.  I  will  submit  our  argument 
on  due  process  on  the  brief.  I  cited  a  number  of 
cases.  One  of  the  leading  cases  seems  to  be  Lamb 
V.  Powder  River  Livestock  Company.  That  was  a 
decision  bv  Justice  Van  Devanter  when  he  was  on 
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the  lower  court.  In  that  case  of  course  he  discusses 
the  question  of  reasonableness.  If  the  statute  is 
reasonable  it  is  constitutional ;  if  it  is  unreasonable 
it  is  unconstitutional ;  and  he  enumerates  several 
reasons,  such  as  in  this  case  if  it  is  unreasonable  it 
is  unconstitutional  for  all  the  reasons  we  have  men- 
tioned here. 

As  to  the  question  of  reasonableness,  the  Court 
said  in  that  leading  case,  "A  single  period  cannot  be 
fixed  for  all  cases  because  what  would  be  reasonable 
in  one  class  of  cases  would  be  entirely  unreasonable 
in  another." 

And  there  are  a  number  of  cases  cited  by  the  de- 
fendant in  this  matter,  but  the  question  of  reason- 
ableness w^ill  have  to  be  determined  in  each  indivi- 
dual case  on  the  facts.  [25] 

Now  we  submit  this  question  of  discrimination 
against  a  Federal  statute  in  violation  of  Article  6 
of  the  United  States  Constitution.  We  submit  that 
on  the  brief,  submitting  a  number  of  cases. 

Then  on  the  question  of  impairment  of  obliga- 
tions of  contracts,  again  we  have  the  leading  case  of 
Lamb  v.  Powder  River  Livestock  Company,  and  in 
that  case  I  believe  a  six-year  statute  of  limitations 
was  reduced  to  ninety  days.  In  that  case  the  Court 
said,  regarding  this  point: 

**But  any  statute  which  denies,  unreasonably  re- 
stricts, or  oppressively  burdens  the  exercise  of  a 
right  of  action  springing  from  a  prior  contract,  im- 
pairs its  obligation  within  the  prohibition  of  the 
Constitution.     Article  I,  Section  10." 

**A  subsequent  law  of  a  state  which  denies  or  di- 
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minishes  the  right  of  the  one  or  excuses  or  dis- 
charges the  other  from  the  performance  of  his 
duty  impairs  the  obligation  of  the  contract,  although 
professing  to  act  only  upon  the  remedy." 

The  Court:  Your  time  won't  permit  you  now  to 
read  from  the  cases.  Just  finish  your  points  now  of 
the  argument. 

Mr.  Etling :  All  right,  sir.  The  final  point  is  that 
the  Oregon  statute  interferes  with  the  power  of 
Congress  to  regulate  commerce  among  the  several 
states  in  a  field  already  occupied  by  Congress,  and 
we  submit  on  our  authorities  that  this  conflict,  this 
particular  conflict  had  been  occupied,  and  that  the 
state  [26]  statute  then  in  question  unreasonably  in- 
terfered with  this  normal  operation  of  the  Fair 
Labor  Standards  Act,  which  is  based  on  Interstate 
Commerce  and  the  production  of  goods  for  inter- 
state commerce  and,  therefore,  is  unconstitutional. 

Mr.  Morris:  If  the  Court  please,  without  repeti- 
tion, as  best  we  can,  Mr.  Biggs  and  I  have  divided 
the  field,  as  he,  Mr.  Biggs  will  deal  primarily  with 
the  reasonableness  of  the  statute,  which  to  my 
mind  is  the  controlling  question.  There  are  two 
lower  court  cases  that  sliould  be  called  to  your  at- 
tention, one,  I  believe,  by  Judge  Skipworth  at  Eu- 
gene, upholding  this  Oregon  statute.  We  will  fur- 
nish you  with  a  copy  of  that  decision.  The  other 
is  a  decision  of  the  District  Court  of  the  United 
States  in  Iowa,  in  which  an  Iowa  statute,  reading 
that  "In  all  cases  wherein  a  claim  of  cause  of  action 
has  arisen,  or  may  arise,  pursuant  to  the  supervision 
of  any  Federal  Statute  wherein  no  period  of  limita- 
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tion  is  j)rescribed ",  then  a  six-months  statute  is 
imposed. 

I  want  to  call  to  your  attention,  however,  the  faet 
that  the  Iowa  statute  is  applicable  only  to  causes 
of  action  arising  under  Federal  Statute  and  has  no 
bearing  at  all  on  common  law,  state  or*  statutory 
causes  of  action. 

The  Court:    How  old  is  the  Iowa  statute? 

Mr.  Morris:  Passed  in  1943,  I  believe.  This 
case  is  of  comparatively  recent  vintage.  It  was 
within  the  last  six  weeks,  I  believe.  [27] 

The  Court :    Well,  is  there  a  decision  in  the  case  ? 

Mr.  Morris :  There  has  been  a  decision.  I  have 
been  unable  to  find  out  what  the  decision  is. 

The  Court:     The  statute  is  being  attacked? 

Mr.  Morris:  The  statute  is  being  attacked.  In 
the  District  Court  the  statute  was  held  unconsti- 
tutional. 

The  Court:     What? 

Mr.  Morris:  In  the  District  Court  of  Iowa  the 
statute  was  held  imconstitutional. 

The  Court:     The  United  States  District  Court? 

Mr.  Morris:    Yes,  sir. 

The  Court:     In  some  wage  and  hours  claim? 

Mr.  Morris:  Yes,  sir;  and  the  case  of  overtime 
under  the  Fair  Labor  Standards  Act. 

The  Court:  But  you  haven't  a  copy  of  that  de- 
cision ? 

Mr.  Morris:  I  have  w^ritten  to  get  a  copy,  and 
the  Judge  gave  an  oral  decision  and  it  is  not  re- 
ported. I  wrote  the  attorneys  asking  for  the  basis 
of  the  opinion  and  this  is  what  the  attorney  for  the 
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comi3any  then  said:  The  basis  of  the  ruling  was,  or 
it  was  admitted  by  the  legislature  of  the  State  of 
Iowa  to  place  a  limitation  on  all  Federal  actions. 

We  wrote  also  to  the  Bureau  of  National  Affairs, 
which  published  the  report  of  the  decision,  and  the 
Bureau  advised  us  that  the  judge  held  the  Iowa  Act 
unconstitutional  because  it  was  an  attempt  by  the 
state  to  amend  an  Act  of  [28]  Congress.  Other 
than  that  we  can  get  no  information  as  to  the  basis 
of  the  decision. 

The  Court:  Do  you  remember  the  name  of  the 
judge? 

Mr.  Morris:    Judge  Dewey. 

The  Court:     Is  the  case  being  ai)pealed? 

Mr.  Morris :    I  do  not  have  that  information. 

The  Court.    All  right. 

Mr.  Morris:  The  letter  from  the  company,  or 
the  General  Counsel  of  the  company,  leads  me  to  be- 
lieve that  the  case  will  not  be  appealed.  As  we  look 
at  this  case,  your  Honor,  there  is  only  one  question 
involved,  and  that  is  the  determination  of  a  reason- 
able period  of  time.  The  arguments,  the  various 
constitutional  grounds  that  have  been  raised,  equal 
protection  of  the  laws,  due  process,  and  in  all  of 
those  instances  the  question  resolves  itself  around 
tSe  further  issue  whether  the  statute  allows  a  rea- 
sonable period. 

The  Court:  Have  similar  statutes  been  enacted 
in  recent  years  in  other  states'? 

Mr.  Morris:  My  understanding  is  a  few  other 
states,  following  the  lead  of  the  Oregon  Legislature, 
enacted  similar  statutes,  yes. 
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The  Court:     Following'  the  lead  of  Oregon? 

Mr.  Morris:  Yes.  I  think  the  Oregon  statute 
was  one  of  the  first,  if  not  the  first. 

Plaintiff  contends,  first,  that  the  Oregon  statute 
[29]  must  apply  only  to  the  Fair  Labor  Standards 
Act,  because  there  is  no  Oregon  law  giving  full 
remedy  to  an  employee  for  the  recovery  of  overtime. 
We  are  in  sharp  disagreement  upon  that  issue. 
There  are  two  main  Oregon  statutes  giving  over- 
time to  employees  working  in  excess  of  either  the 
number  of  hours  prescribed  by  the  legislature  or 
by  the  State  Wage  and  Hour  Commission.  There  is 
one  statute  applicable  to  overtime  work  in  mills, 
mines,  and  so  on.  Then  there  is  a  statute  requiring 
the  Wage  and  Hour  Commission  to  fix  wages  and 
hours  for  working  in  unhealthy  conditions  for 
women  and  children.  The  constitutionality  of  the 
Oregon  statute  was  upheld,  as  we  all  know,  in  the 
Bunting  case.  In  that  case  in  the  state  coui*t,  in 
considering  a  provision  permitting  three  hours  of 
overtime  per  day  on  condition  that  time  and  one- 
half  be  paid,  the  Oregon  court  referring  to  the 
three-hour  provision  said  this  penalty  also  goes  to 
the  employee  in  case  the  employer  avails  himself 
of  the  overtime  clause.  Well,  we  take  it  that  is  a 
clear  reference  by  the  Oregon  court  to  the  right  of 
the  employee  to  the  time  and  one-half. 

Furthermore,  in  Sumpter  v.  St.  Helens  Creosot- 
ing  Company,  84  Ore.  167,  which  is  not  cited  in  our 
brief,  the  Court  recognizes  the  right  of  an  employee 
who  has  worked  overtime  under  the  statute  to  get 
time  and  one-half  and  to  bring  an  action  in  his  own 
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name.  However,  in  that  case  the  Court  did  hohi 
that  accord  and  satisfaction  was  a  complete  de- 
fense ;  [30]  that  the  right  of  the  individual  to  bring 
the  suit  was  recognized. 

As  to  the  orders  of  the  Wage  and  Hour  Commis- 
sion the  Oregon  Code  itself  carries  a  provision  that 
a  woman  who  is  not  paid  the  minimum  required  by 
the  Wage  and  Hour  Commission  may  maintain  an 
action  to  recover  the  wage  and  to  recover  attorney's 
fees.  It  is  our  view  when  the  Wage  and  Hour  Com- 
mission prescribes  a  mininuim  of  time  and  one-half 
for  work  performed  after  a  certain  number  of 
hours,  the  time  and  one-half  becomes  part  of  the 
minimum  wage  contemplated  by  the  statute,  and 
then  the  provision  of  the  Code  joermitting  the  ac- 
tion to  be  brought  by  the  individual.  So  as  a  matter 
of  fact,  the  Oregon  law  is  not  aimed  at  the  Federal 
Statute,  and  there  are  also  in  existence  Oregon  sta- 
tutes creating  rights  of  action  for  overtime. 

.The  Court:  What  was  the  case  before  Judge 
Ski}) worth  •?  Was  it  a  straight  case  raising  the  six- 
months  question? 

Mr.  Morris:  That  case  was  a  case  brought  for 
overtime  under  the  Federal  Act,  in  which  the  same 
statute  was  pleaded  as  a  defense. 

The  Court :     Was  it  an  accruing  claim  ? 

Mr.  Morris :  No,  sir.  It  had  accrued  prior  to  the 
enactment  of  the  law. 

The  Court :    He  u])held  the  90-day  clause  ? 

Mr.  Morris :    Yes,  sir. 

The  Court:     Straight  up,  did  he?  [31] 
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Mr.  Morris:  Yos,  sii*.  Tlic  question  was  raised 
and  he  held  in  favor  of  the  defendant. 

The  Court:     Is  that  case  being  appealed? 

Mr.  Morris:  I  do  not  know.  Perhaps.  I  as- 
sume it  probably  will  be,  but  I  have  no  first-hand 
knowledge  it  will  be  appealed.  Mr.  Riddlesbarger, 
however,  the  attorney  for  the  defendant  in  that 
case,  is  here,  so  he  perhaps  knows  whether  it 
will  be. 

Mr.  Riddlesbarger:  I  was  told  once  by  the  at- 
torney for  the  plaintiff  that  it  would  be  appealed 
and  we  could  rely  on  it,  but  I  know  the  attorney 
and  he  does  not  say  sometimes  what  he  means,  so 
I  would  not  be  certain. 

Mr.  Morris:  There  is  a  substantial  amount  of 
money  involved  in  that  case,  your  Honor.  I  think 
the  claims  aggregate  in  excess  of  $12,000. 

The  Court:     Who  is  the  defendant  in  the  case? 

Mr.  Morris:  There  were  three,  Watts,  Lamm, 
and  one  other — perhaps  some  others — a  copartner- 
ship. The  case  is  Fullerton  v.  Lamm,  Watts  & 
Lamm,  Copartners,  doing  business  as  the  Deschutes 
Lumber  Company. 

The  Court:     Oh. 

Mr.  Morris:  Here  is  a  copy  of  the  opinion  in 
that  case  (passing  paper  to  the  Court). 

The  Court:     Go  ahead,  Mr.  Morris. 

Mr.  Morris :  There  are  one  or  two  other,  what  I 
consider  minor  points,  raised  by  the  plaintiff,  which 
I  will  attempt  to  [32]  dispose  of  before  turning  it 
over  to  Mr.  Biggs.  One  contention  is  that  equal 
protection  of  the  laws  clause  is  Adolated,  inasmuch 
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as  this  statute  relates  only  to  a  statutory  cause  of 
action  rather  than  common  law  or  contractual 
causes  of  action.  The  adoption  of  plaintiff's  argu- 
ment will  settle  that  to  a  judgment  in  favor  of  the 
defendants,  for  this  reason:  All  causes  of  action 
for  overtime,  both  under  the  Fair  Labor  Standards 
Act  and  the  state  laws,  are  statutory,  and  if  the 
statute  of  limitations  act  is  susceptible  to  the  attack 
of  improper  classification  the  same  attack  may  be 
made  upon  the  basic  statutes  upon  which  plaintiff 
relies.  If  the  legislature  has  the  power,  either 
state  or  Federal,  to  pass  a  law  creating  a  right  for 
overtime,  and  that  law  be  constitutional  and  not 
discriminatory,  these  same  legislative  bodies  have  a 
like  power  to  pass  a  statute  of  limitations  and  it 
also  would  be  subjected  to  the  attack  of  limitation. 
The  commerce  argument  and  the  Constitution,  the 
Supreme  Court  of  the  land,  may  be  placed  in  the 
same  category.  Clearly  if  Congress  had  imposed 
a  statute  of  limitations  for  actions  under  the  Fair 
Labor  Standards  Act  two  years,  three  years,  or  any 
period,  the  state  law  would  have  never  had  actions 
brought  under  the  Federal  ]aw\ 

The  plaintiff  admits  that  Congress  had  not  pre- 
empted the  field,  depriving  a  state  of  the  j)Ower  to 
enact  such  legislation,  because  in  Footnote  4,  on 
page  3  of  his  brief,  he  [33]  states  what  we  con- 
sider to  be  a  correct  statement  of  the  law : 

''No  period  of  limitations  is  prescribed  by  the 
Fair  Labor  Standards  Act  for  suits  brought  by  em- 
ployees under  Section  16  (b)  of  the  Act;  therefore, 
this  matter  is  governed  b}-  applicable,  valid  state 
law." 
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So  the  fact  that  a  state  law  has  been  jjassed, 
whicli  is  his  position  here,  is  not  an  invasion  by 
the  state,  either  of  the  commerce  power  or  the  su- 
premacy of  the  Federal  Constitution.  The  ques- 
tion still  remains,  Is  the  law  constitutional  or  is  it 
unconstitutional,  because  of  other  grounds  urged 
by  the  plaintiff,  not  because  it  relates  to  interstate 
commerce  or  because  the  Federal  Constitution  is  in 
existence  ? 

The  Court:  Well,  your  argument  would  be  that 
whatever  might  be  said  about  it  as  to  unreasonable- 
ness pertaining  to  a  Federal  claim  could  likewise 
be  said  about  it  for  unreasonableness  pertaining  to 
a  claim  arising  under  the  state  law.  That  is  the 
point. 

Mr.  Morris:  That  is  correct.  But  the  point  I 
was  trying  to  make,  your  Honor,  is,  under  the 
Rules  and  Decisions  Act  Congress  has  consented 
to  the  enactment  of  Federal  laws  applicable  to  state 
rights,  so  a  contlict  betw^een  the  state  law  and  the 
Federal  Constitution  is  not  here.  The  conflict 
would  arise  only  if  the  Congress  had  enacted  a 
statute  of  limitations  but  until  Congress  acts  in 
that  field  there  is  no  conflict. 

The  Court:  I  think  you  said  the  same  thing  in 
a  different  [34]  way. 

Mr.  Morris:  All  right,  sir.  I  don't  inti^nd  to 
labor  the  point. 

There  is  one  further  observation  I  would  like  to 
make,  and  with  That  I  am  through ;  and  that  is  that 
the  same  troublesome  questions  arising  under  the 
Federal  law  also  arise  under  the  state  lavr.  and  that 
is    the   determination   of   what    is   hours   worked? 
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Who  are  emiDloyees '^  What  is  interstate  com- 
merce'? AVhat  is  inter  or  intrastate  commerce? 
The  difficulties  of  these  are  not  confined  only  to 
Federal  legislation;  they  are  applicable  to  the  state 
laws  and  rights  under  the  state  statutes.  I  don't 
think  that  Oregon  has  had  the  troublesome  adminis- 
tration under  its  own  laws  that  we  have  had  undes^ 
the  Federal  laws  with  problems  there. 

Mr.  Biggs:  If  it  please  the  Court,  the  question 
of  reasonableness  seems  to  be  more  or  less  agreed 
to  be  the  crux  of  the  lawsuit  and  is  important,  but 
it  is  also  a  little  difficult  to  demonstrate  because 
it  is  so  essentially  a  question  of  fact  and  judgment 
as  exercised  under  the  surrounding  circumstances. 
I  think  it  is  not  disputed  by  anyone  here  that  the 
question  of  the  reasonableness,  or,  that  is,  that  the 
function  of  determination  what  is  a  reasonable 
time  for  the  iiinning  of  a  statute  of  limitations,  is 
essentially  a  legislative  question.  The  Courts  have, 
time  after  time,  said  that  it  is  a  policy-making  mat- 
ter and  it  is  not  a  matter  that  Courts  should  seri- 
ously concern  [35]  themselves  with  unless  it  can  be 
demonstrated  that  the  legislature  in  performing  its 
function  has  committed  palpable  error,  has  acted 
capriciously  or  arbitrarily  and  in  such  a  manner 
as  to  actually  deprive  an  affected  person  of  full 
opportunity  to  resort  to  the  courts.  So  that  the 
question  is  rather  a  narrow  one  when  presented  as 
a  test  to  the  constitutionality  of  an  act.  It  is  not 
exactly  whether  the  Court,  or  the  counsel,  or  the 
parties,  or  the  administrative  agency,  or  any  other 
person  or  group  of  persons,  might  regard  if  it  were 
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ail  open  question,  what  would  be  a  reasonable;  time. 
It  is  whether  the  k^gislature  who  is  to  be  presumed 
to  have  fully  considered  the  matter  and  to  have 
wisely  and  fairly  considered  the  matter,  can  be  said 
as  a  matter  of  hiw  not  to  have  done  that  and  to 
have  acted  unreasonably  in  fixing  the  particular 
period  of  the  statute. 

There  are  a  number  of  cases  cited  in  our  brief, 
your  Honor,  in  which  the  Supreme  Court  of  the 
United  States  is  on  record  to  that  effect.  As  I  say, 
1  think  it  has  not  seriously  doubted  the  question  in 
this  case. 

The  question  then  that  confronts  your  Honor  is 
whether  this  particular  statute  of  limitation  which 
the  Oregon  Legislature  has  ])as.sed,  making  it  ap- 
plicable to  the  recovery  of  overtime  or  penalties 
accruing  thereunder  under  any  statute,  Federal  or 
state,  present  or  prospective  statute,  is  an  unrea- 
sonable time  under  the  circumstances.  The  ])re- 
suraption  is,  of  course,  that  it  is  entirely  reason- 
able. The  burden  is  on  the  person  [36]  alleging 
the  unconstitutionality  of  the  Act  to  establish  that 
it  is  unreasonable. 

The  argument  of  counsel  didn't  touch  ])articu- 
larly  on  the  question,  and  in  his  brief  he  has  at- 
tacked it  from  that  standpoint,  solely  on  the  basis 
that  the  complexities  and  the  uncertainties,  and  the 
vexatious  and  intricate  questions  of  law  and  fact 
which  have  been  presented  to  the  Courts  under  the 
Fair  Labor  Standards  Act  make  it  difficult  for  a 
person,  an  employee,  to  ascertain  within  ninety 
days,  or  six  montlis,  whichevei'  the  case  may  be, 
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whether  or  not  in  fact  he  is  covered  under  the  Act 
or  whether  he  has  a  cause  of  action.  Of  course 
there  is  the  well  known,  almost,  and  axiomatic  rule 
of  law  applicable  to  that,  and  that  is  that  if  a  per- 
son is  not  presumed  to  know  the  law,  at  least  his 
ignorance  of  the  law  does  not  excuse  him.  It  is 
to  be  presumed  that  he  is  aware  of  it  and  that  his 
lack  of  compliance  at  least  is  not  to  be  taken  as 
an  excuse  for  noncompliance. 

The  Court:  Now  in  that  connection  I  want  to 
remind  you,  because  I  want  you  to  look  it  up  for 
me,  of  a  holding  probably  ten  years  ago  now  by 
the  Oregon  Supreme  Court  about  a  statute  that 
was  passed  by  the  Oregon  Legislature  containing 
an  emergency  clause  affecting  the  practice  ques- 
tion in  the  Oregon  State  Courts,  and  some  Oregon 
lawyer  not  knowing  about  it,  because,  as  we  all 
know,  our  Session  Laws  are  not  published  until 
late  in  the  summer,  or  later  sometimes,  and  not 
picking  it  up  any-  [37]  where  else  he  found  him- 
self in  a  bad  position  because  he  failed  to  do  some- 
thing within  the  time  as  required  by  that  amended 
statute. 

It  seems  to  me  the  opinion  of  the  Oregon  Su- 
preme Court  was  w^ritten  by  Justice  Rand,  who 
was  then  alive.  That  is  the  question  that  I  wanted 
you  mainly  to  discuss  here,  when  you  get  around 
to  it,  the  90-day  clause,  because  it  seems  to  me  that 
is  all  that  I  am  dealing  with,  and  the  full  time  of 
a  90-day  clause  with  the  emergency  clause  attached  ; 
in  other  words,  dating  the  ninety  days,  not  after 
the  end  of  the  legislature  but  the  effective  date  of 
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the  Oregon  statute,  thus  giving  the  public,  informa- 
tion about  a  chance  to  be  appraised  by  the  publica- 
tion about  what  the  legislature  has  done,  and  con- 
versely denying  to  the  jmblic  and  to  the  profession, 
of  necessity,  from  general  knowledge  anyhow,  of 
what  has  been  done  by  the  Legislature  in  those 
cases  where  the  emergency  clause  was  attached. 

Mr.  Biggs:  Yes.  I  am  not  familiar  with 
the 

The  Court:  I  think  when  you  find  the  decision 
that  I  have  in  mind — when  I  came  by  I  asked 
Judge  Fee  if  he  could  guide  me  to  it.  He  remem- 
bered it  generally  but  neither  one  of  us  had  a  very 
definite  recollection. 

Mr.  Biggs:  I  don't  recall  that,  your  Honor,  but 
we  will  make  every  attempt  to  look  up  that  case. 
I  was  just  going  to  say  that  the  practical  answer 
to  the  question  is  this:  I  am  [38]  speaking  gen- 
erally now  of  limitation  periods,  not  the  90-day 
period.  If  the  uncertainties  of  the  law  themselves, 
and  the  necessity  for  new  interpretations,  or  at 
least  the  process  of  looking  into  it,  were  to  be  con- 
sidered a  defense  of  any,  or  a  ground  for  over- 
turning the  statute  of  limitations,  there  never  would 
be  any  opportunity  to  set  up  a  statute  of  limita- 
tions, because  the  law  itself  in  many  fields  is  un- 
certain and  continues  to  be  until  it  is  adjudicated. 
That  is  true  of  this  Act.  If  you  say  wait  until  the 
Act  has  been  completely  adjudicated  and  all  the 
problems  solved  before  a  man  is  required  to  sue 
under  it,  that  time  might  never  come.  I  make  that 
only  as  an   argument  now  and  I  say,  in   answer 
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solely  to  the  assertion  of  counsel,  the  position  of 
counsel,  that  it  is  unreasonable  because  of  its  ap- 
plication to  the  Fair  Labor  Standards  Act  and  be- 
cause of  the  uncertainties  and  complexities  of  the 
Fair  Labor  Standards  Act. 

Our  position  is  pretty  well  developed  in  our  brief 
on  that,  your  Honor,  and  we  have  developed  two 
reasons  which  we  think  might  well  have  motivated 
the  legislature  in  classifying  legislation  of  this  type 
for  a  special  statute  of  limitations  in  determining 
the  proper  period  to  be  the  periods  adopted. 

Now  as  to  the  90-day  limitation,  and  particularly 
with  reference  to  what  counsel  has  had  to  say 
about  that,  he  has  based,  as  I  say,  his  whole  case 
on  the  fact  it  is  difficult  [39]  to  know  what  your 
rights  are  under  the  Fair  Labor  Standards  Act, 
and,  therefore,  as  to  that  Act  the  statute  is  not  ap- 
plicable, or  is  unconstitutional.  The  fact  of  the 
matter  is  the  Act  has  been  in  effect  about  four  and 
a  half  years  before  the  Oregon  statute  was  passed. 
The  men  knew  pretty  well  by  that  time,  and  cer- 
tainly this  plaintiff,  that  by  admission  in  the  pre- 
trial order,  whether  he  had  a  claim  or  didn't  have 
a  claim,  whether  it  was  going  to  be  paid  or  was 
not  going  to  be  paid,  whether  there  was  a  con- 
troversy about  it,  so  there  was  no  necessity  for  all 
the  investigation  for  uncertainties  counsel  speaks 
about  in  this  case. 

It  is  true  when  the  statute  was  passed  the  saving 
clause  of  ninety  days  was  provided,  and  the  em- 
ergency clause  put  the  Act  immediately  into  effect, 
so  the  ninety  days  started  running  in  March,  1943. 
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The  question  then  is,  whether  ninety  days  afforded 
adequate  oj)i)ortunity,  or  a  reasonable  oj)portunity, 
to  employees  affected  by  the  Act  to  resort  to  the 
courts  for  the  i)urpose  of  determining  their  claim. 

The  Court:     Without  i)ublication? 

Mr.  Biggs:  Yes,  without  publication,  your 
Honor.  As  to  that  I  don't  know  exactly  when  the 
session  laws  were  published  but  it  was  probably  in 
June  or  July.  We  can't  know  i)recisely  what  in- 
formation employees  had  but  w^e  do  know  this — 
and  I  think  the  Court  almost  could  take  judicial 
notice  of  the  fact  that  the  unions  were  present  at 
the  legislature  and  were  advised  [40]  of  what  was 
being  done — these  bills  were  rather  widely  cir- 
culated, even  before  they  were  published  in  volume 
form.  The  Wage  and  Hour  Administration 
through  its  representatives  of  course,  no  doubt,  was 
keeping  very  close  tab  on  the  progress  of  the  bill. 
The  newspapers  undoubtedly  carried  some  refer- 
ence to  it.  Customarily  they  do  publish  the  bills 
even  before  they  are  jjassed. 

The  Court:  I  never  heard  of  it  myself  until  the 
case  was  referred  to  me  the  other  day. 

Mr.  Biggs:  I  appreciate  that,  and  the  plaintiff 
in  this  case  has  said  that,  too.  I  believe  that  he 
doesn't  know,  and  his  attorneys  has,  so  we  will 
have  to  argue  the  matter,  I  sup})ose,  from  general 
principles  and  not  as  to  how  it  applies  to  the  })ar^ 
ticular  plaintiff  in  this  case. 

The  Court:  Now  you  ma.y  tell  me  something 
more  about  that.  Was  this  a  controverted 
measure  ? 
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Mr.  Biggs :  I  understood  there  were  hearings  on 
it.     Could  you  answer  that  question  ? 

Mr.  Davies:     Yes. 

Mr.  Biggs:  Mr.  Davies  probably  is  more  fa- 
miliar with  it  than  I  am. 

Mr.  Davies :  The  matter  Avas  controverted  in  the 
legislature,  and  there  were  discussions  pro  and  con. 
I  don't  remember  the  vote  but  there  was  a  sub- 
stantial vote  on  both  sides. 

The  Court:  Was  it  one  of  the  high-lighted  con- 
troversial [41]  measures  at  that  session  ? 

Mr.  Davies:  I  question  whether  I  should  say 
that,  your  Honor. 

The  Court:  Who  was  the  author  of  the  bill,  do 
you  remember? 

Mr.  Davies:  I  am  sorry,  I  don't  remember  that. 
We  can  easily  supply  that  but  I  don't  remem- 
ber it. 

The  Court:    All  right. 

Mr.  Davies:  I  might  say  in  this  connection,  for 
your  Honor's  information 

The  Court :     Was  the  vote  close  ? 

Mr.  Davies:  Not  terrifically  close.  It  seems  to 
me  in  one  house  it  was  not  close  at  all,  and  in  the 
other  house  it  was  somewhat  closer. 

The  Court:  Were  there  large  public  meetings 
about  it  ? 

Mr.  Davies:  M}^  information  is  that  there  was 
at  least  one  public  hearing,  but  I  don't  want  to  be 
precise  about  that  because  I  haven't  thought  of  that 
just  recently. 

The  Court:    And  of  course,  let  us  say,  the  em- 
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ergency  clause  takes  away  the  veto  power,  doesn't 
it,  now?  No,  no,  the  veto  y)ower  is  not  affected. 
Was  this  bill  filed  or  ap])roved  by  the  Governor, 
does  anybody  happen  to  know  ? 

Mr.  Davies:  It  was  ay)proved  by  the  Governor, 
and  I  might  say  in  connection  with  this  line  of  dis- 
cussion, that  the  pomt  was  raised  at  the  argument 
of  the  case  before  Judge  Skipworth,  by  the  attorney 
for  the  plaintiff,  that  he  had  only  received  [42]  his 
copy  of  the  1943  Session  Laws  within  1  think  a 
week  or  ten  days  before  the  Act  became  effective, 
and  that  he  had  had  no  knowledge  of  it,  and  that 
matter  was  fully  discussed  and  argued  befoi-e 
Judge  Skipworth,  and  it  was  pointed  out  there, 
as  Mr.  Biggs  has  contended  here,  that  the  informa- 
tion was  widely  disseminated,  and  the  mere  fact 
it  had  not  gotten  to  the  attention  of  the  particular 
plaintiff  was  not  controlling. 

The  Court:  You  will  find,  I  am  sure,  a  good 
discussion  of  the  dangers  of  legislative  practice  in 
the  Rand  decision — of  the  dangers  of  legislatis^^ 
practice  of  attaching  emergency  clauses  to  subjects 
aff'ecting  a  whole  lot  of  people. 

Mr.  Davies:  For  your  information  again,  your 
Honor,  I  think  you  might  know  that  in  this  very 
court  there  were  filed  a  substantial  number  of  cases 
within  the  ten-day  period  before  the  ninety  days 
ran  under  this  act,  showing  that  the  matter  was 
widely  known  and  they  were  filed  also  in  other 
courts  but  there  were  a  number  of  them  in  this 
very  court,  so  that  the  information  did  get  around 
very  generally. 
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The  Court:  Now  I  must  be  excused  for  fifteen 
minutes  and  I  will  want  to  hear  you  further;  and 
then  you  will  get  the  same  time. 

Mr.  Biggs :     Ma}^  we  have  a  recess  here  ? 

The  Court:  Yes,  for  fifteen  minutes.  Before 
we  recess,  do  you  want  to  stand  on  your  claim  there 
about  page  40  of  your  brief,  that  there  is  more 
than  the  90-day  clause  involved  in  [43]  this? 

Mr.  Biggs:  Yes,  your  Honor,  we  think  there  is, 
and  I  will  just  briefly  outline  our  position  on  that. 

The  Court:     Yes. 

Mr.  Biggs:  Our  position  on  that  is  that,  even 
though  the  90-day  limitation  should  be  determined 
to  be  unconstitutional,  the  entire  Act  does  not,  as 
a  result  of  that,  fall.  The  plaintiff  then  would 
have  a  reasonable  time  within  which  to  file  his 
claim  and  the  six  months'  limitation,  if  it  is  reason- 
able, is  the  time  that  would  control,  and  we  rely 
upon  the  case  of  Koshkonong  v.  Burton,  in  the 
United  States  Supreme  Court,  that  is  cited  in  our 
brief. 

The  Court:  I  have  trouble  m  following  that 
argument. 

Mr.  Biggs:  All  right.  Perhaps  I  haven't  stated 
my  position  clearly.  Where  the  savings  clause  it- 
self might  be  considered  to  be  unreasonably  short, 
that  is  the  90-day  clause  in  this  case 

The  Court:  Of  course,  your  statute  has  special 
phrasing  in  it.     It  says — read  it  again. 

Mr.  Biggs:  ''Recovery  for  overtime  or  premium 
pay  accrued  or  accruing,  including  penalties  there- 
under, required  or  authorized  by  any  statute  shall 
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be  limited  to  such  pay  or  j^enalties  for  work  per- 
formed within  six  months  immediately  i)receding 
the  institution  of  any  action  or  suit  in  any  court  for 
the  recovery  thereof;  provided,  that  an  action  may 
be  [44]  maintained  within  a  period  of  ninety  days 
after  the  effective  date  of  this  Act  on  claims  here- 
tofore accrued." 

The  Court:  Now  then,  just  obliterate  that 
proviso. 

Mr.  Biggs:     All  right. 

The  Court :  The  statute  then  says — ready  it  now, 
without  that. 

Mr.  Biggs:  The  statute  then  says  "Recovery  for 
overtime  or  premium  pay  accrued  or  accruing,  in- 
cluding penalties  thereunder" 

The  Court:     Accrued  or  accruing? 

Mr.  Biggs:     Yes. 

The  Court :     Your  argument  then  is 

Mr.  Biggs:      That  it  had  accrued. 

The  Court:  That  it  had  accrued  and  he  had  six 
months  ? 

Mr.  Biggs:     Yes. 

The  Court :     If  the  90-day  clause  fails  ? 

Mr.  Biggs:  That  is  right,  your  Honor;  if  the 
90-day  clause  fails.  And  that  is  my  position  in  the 
matter,  your  Honor.  I  think  that  the  Koshkonong 
case  fairly  construed  stands  for  that  principle. 
That  was  a  case  involving  the  right  to  sue  on  cer- 
tain bond  coupons.  The  period  of  time  was  very 
much  longer,  but  when  the  application  was  first 
made 

The  Court:     That  would  be  a  pretty  important 
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point  to  me,  because  I  don't  look  with  favor  on  it, 
with  this  midnight  resohition,  the  way  of  doing- 
business  in  the  legislature,  of  [45]  passing  things 
in  the  way  I  classify  this,  in  my  own  mind,  about 
that  emergency  clause  and  the  90-day  clause. 

Mr.  Biggs:  During  the  recess,  if  the  Court  will 
permit  me,  we  will  see  if  we  can  run  this  down. 
Then  we  will  get  that  Koshkonong  case,  too,  because 
your  Honor  will  want  to  run  that  down. 

The  Court :     It  is  very  imjDortant  to  me. 

Mr.  Biggs :     Yes,  your  Honor. 

The  Court:  All  right.  We  will  be  back  in 
fifteen  minutes.  We  will  continue  the  argument  af 
the  noon  hour,  I  guess,  rather  than  come  back  this 
afternoon.     Is  that  agreeable? 

Mr.  Biggs :     It  will  be  fine  with  me,  yes. 

The  Court:     All  right. 
(Short  recess.) 

The  Court:     All  right.     Proceed. 

Mr.  Biggs:  We  were  not  able  to  find  perhaps 
the  case  the  Court  had  in  mind.  The  case  of  Simp- 
son V.  Winegar  involved  a  question  similar  to  that. 
We  didn't  find  any  condemnatory  language  in  the 
case.  It  refers  to  an  option  by  Justice  Rand.  This 
opinion  was  rendered  by  Justice  Burnett. 

The  Court:  Oh,  no.  I  am  not  thinking  of  any- 
thing that  far  back. 

Mr.  Biggs:  1927  is  the  date  of  it.  It  is  more 
recent  than  that.  We  haven't  had  time  then  to  run 
it  down  completely,  your  Honor.  [46] 

The  Court:     What  is  the  one  you  have  there? 
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Mr.  Biggs:     Simpson  v.  Winegar,  258  Pac.  562. 

The  Court:     All  right. 

Mr.  Biggs:  The  case  I  called  your  Honor's  at- 
tention to  just  before  recess  was  the  cast  of  Kosh- 
konong  v.  Burton,  104  U.S.  668,  opinion  by  Justice 
Harland.  In  that  case  certain  municipal  bonds 
were  issued  in  1857,  I  believe.  At  that  time  the 
statute  of  limitations  applicable  was  twenty  years, 
both  as  to  the  bonds  and  the  coupons.  Subse- 
quently, after  the  time  had  run  for  about  fifteen 
years,  in  1872,  I  believe  it  was,  a  new  statute  was 
passed,  applying  only  to  the  coupons  of  the  bonds 
and  providing  that  no  cause  of  action  might  be 
commenced  thereon  later  than  six  years  after  the 
coupons  had  matured.  Then  there  was  a  savings 
clause  of  one  year,  except  as  to  those  that  had  ma- 
tured prior  to  that  time.  Since  the  coupons  started 
maturing  yearly  a  lot  of  them,  in  1872,  were  ma- 
tured. They  had  never  been  clipped  from  the 
bonds  and  no  action  ever  brought  on  them,  but  the 
Court  in  the  Koshkonong  case  determined  that  the 
obligation  had  accrued  one  year  after  the  bonds 
were  issued  as  to  certain  of  the  coupons  and  cer- 
tain more  the  following  year,  and  so  on,  so  that  in 
1872,  as  to  a  considerable  number  of  bonds  the  new 
statute  would  have  run  except  for  the  saving  clause 
of  one  year,  and  it  was  urged  that  saving  clause  of 
one  year  was  an  unreasonably  short  time  within 
which  to  save  rights  and  to  bring  actions  on  pend- 
ing obliga-  [47]  tions. 

The  Court  held,  however,  that  it  was  not  neces- 
sary to  consider  that  question,  whether  it  was  too 
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short  or  not  too  short,  and  expressed  no  opinion 
on  it.  In  view  of  the  fact  that  the  action  was  not 
brought  until  1878,  which  was  six  years  after  the — 
eight  years  after  the — no ;  1880  was  when  the  action 
was  brought,  which  was  eight  years  after  the  new 
statute  had  gone  into  effect,  and  said : 

"We  don't  have  to  determine  whether  the  savings 
clause  is  valid  or  not,  because  the  time  otherwise 
allowed  as  to  coupons  accruing  after  the  new  statute 
had  gone  into  effect  was  six  years,  and  since  the 
plaintiff  didn't  bring  his  action  within  that  six 
years'  time,  he  is  out  in  any  event.  That  certainly 
is  a  reasonable  time  and  we  will  adopt  it  as  a  rea- 
sonable time  to  determine.  Even  if  we  should  hold 
the  one  year  saving  clause  inapplicable,  he  still  had 
proceeded  within  a  reasonable  time  to  bring  his 
action. ' ' 

And  I  think  that  case  properly  construed,  or 
fairly  construed,  at  least,  stands  for  the  proposition 
that  if  the  savings  clause  is  determined  to  be  too 
short  a  time,  then  the  time  provided  as  to  actions 
subsequently  accruing  by  the  new  statute  would 
be  applicable  by  analogy.  Therefore,  reasoning 
from  that  case  in  this  case,  if  the  Court  should  de- 
termine that  the  90-day  limitation  period  was  not 
a  reasonable  length  of  time,  and,  therefore,  uncon- 
stitutional, it  would  be  for  the  [48]  Court,  as  we 
see  it,  to  pass  on  the  constitutionality  of  the  six- 
month  period,  and  if  that  is  determined  to  be  con- 
stitutional then  it  would  be  applicable  to  this  cause 
of  action  and  it  would  be  barred,  because  the  action 
wasn't  actually  commenced  until — more  than  what? 
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Mr.  Etling:     More  than  a  year. 

Mr.  Biggs:  More  than  a  year  after  the  new 
statute  had  gone  into  effect  ? 

Mr.  Etling:     No.     It  was  eleven  montlus. 

Mr.  Biggs :     Eleven  month,  was  it  ? 

Mr.  Etling:     Yes. 

Mr.  Biggs:  Eleven  months  before  it  was  ac- 
crued; at  least  after  the  six-months  period.  That 
is  one  case  we  haven't  found  directly  on  that  point. 
The  language  in  a  number  of  cases  is,  your  Honor, 
if  the  savings  clause  is  an  unreasonably  short 
length  of  time  and  no  adequate  provision  has  been 
made  to  save  existing  rights,  then  the  person  af- 
fected by  it,  whose  rights  have  been  cut  off,  will 
have  a  reasonable  time  thereafter  to  bring  the  ac- 
tion, and  the  Koshkonong  case  says  that  the  time 
provided  by  the  legislature  as  to  the  cause  of  action 
and  their  accruing  is  the  test  to  be  used.  In  that 
case  then  it  would  be  the  six-months  period  here. 

There  are  annotations  other  than  cases  cited  in 
our  brief  on  the  question  of  reasonableness  of  time, 
passing  on  statutes  of  varying  length  of  time  from 
thirty  days  to  several  [49]  years.  49  A.L.R.  263, 
120  A.L.R.  758.  That  is  a  good  convenient  collec- 
tion of  cases,  as  are  most  of  those  that  we  rely  on. 

I  don't  know  what  more  can  be  submitted  to  your 
Honor,  except  as  to  the  factors  that  might  have 
been  in  the  mind  of  the  legislature  and  which  prob- 
ably controlled  the  legislature  in  adopting  these 
periods  of  time. 

Probably  it  is  true,  your  Honor,  th.at  the  adminis- 
tration   of    the    Fair    Labor    Standards    Act    had 
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pointed  the  public's  attention  and  the  Legislature's 
attention  to  the  justice,  and  frequently  very  griev- 
ous burdens  that  were  imposed  upon  employers  who 
suddently  were  confronted  with  actions  for  over- 
time and  penalty,  or  at  least  double  overtime,  where 
it  was  never  anticipated  either  by  the  employer  or 
the  employee  while  the  work  was  being  performed, 
and  then  perhaps  sometime  afterward,  and  may 
have  resulted  from  an  interpretation  of  the  Ad- 
ministrator of  the  Wage  and  Hour  Division  who, 
in  making  the  interpretation,  never  realized  that 
the  particular  situation  had  always  been  in  the 
realm  of  uncertainty  and  not  known  either  to  the 
employer  or  employee.  He  himself  may  have  de- 
layed in  passing  upon  the  question  until  a  great 
deal  of  time  had  passed  and  considerable  obliga- 
tions might  have  accrued  under  it.  Then  in  mak- 
ing the  determination  the  Administrator,  recogniz- 
ing that  fact,  would  not  make  it  retroactive  but 
would  make  his  interpretation  simply  prospective. 
Of  course  his  conclusion  on  the  matter  [50]  or  his 
decision  not  to  make  the  situation  retroactive, 
would  not  cut  off  or  bar  any  claims  that  any  em- 
ployees might  want  to  assert  under  it,  using  the 
Administrator's  interpretation  as  a  persuasive  fac- 
tor in  saying  that  the  particular  coverage  contended 
for  or  the  particular  interpretation  of  the  Act 
applied  to  that. 

The  Court:  Do  any  of  you  know  what  is  in  the 
air  throughout  the  country  about  the  odd  year 
Legislature  coming  in  this  January?  Most  legis- 
latures, I  think,  like  ours,  meet  in  the  odd  years. 
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Mr.  Biggs:  No,  1  do  not,  your  Honor.  You 
mean  on  this  particular  question? 

The  Court:     Whether  legislation 

Mr.  Biggs:     Is  coTitemi)lated ? 

The  Court :     — is  being  offered? 

Mr.  Morris:  I  know  of  one  state,  your  Honor, 
on  the  Coast,  or  in  this  area,  where  of  course  the 
Legislature  has  not  convened  yet  but  statutes 
similar  to  these  are  in  construction.  We  have  been 
asked  for  a  copy  of  the  Oregon  statute  in  certain 
instances. 

The  Court:  Do  you  know  whether  there  are 
many  statutes  like  the  Iowa  one,  fixing  the  statute 
of  limitations  for  claims  under  a  Federal  Statute? 

Mr.  Morris :     I  was  unable  to  find  any. 

Mr.  Biggs:  That  would  appear  to  be  a  clear 
ground  of  [51]  distinction  between  the  two 
statutes,  the  Oregon  statute  and  the  Iowa  statute, 
then,  since  that  applies  solely  to  Federal  Statutes. 
The  Legislature,  of  course,  is  fixing  the  particular 
time  here  involved,  were  cognizant  of  the  fact  that 
in  this  state  there  are  already  many  other  statutes 
of  limitations  even  than  ninety  days  or  sixty  days, 
on  lien  foreclosures — some  lien  foreclosures  as  short 
a  time  as  thirty  days. 

The  Court:  You  are  fictionizing  now — bright 
lawyers  have  to — on  what  the  Legislature  might 
have  thought  of,  had  it  thought. 

Mr.  Biggs:  That  is  about  the  only  way  we  can 
present  the  matter  to  your  Honor.  I  think  the 
Courts  have  sometimes  invited  us  to  do  that. 

The  Court:     Oh,  yes. 
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Mr.  Biggs:  Because  they  said  that  if  there  is 
any  fact  that  could  have  existed 

The  Court:  I  know  what  the  racket  is — exceed- 
ing the  legislative  intent 

Mr.  Biggs :     That  is  right,  your  Honor. 

The  Court :     —when  no  intent  existed. 

Mr.  Biggs:  There  are  those  factors,  though,  and 
we  have  set  them  out  pretty  fully  in  our  brief,  that 
might  influence,  and  indirectly  did  influence,  the 
Legislature. 

Mr.  Biggs:  There  is  another  feature  that  might 
seem  important  under  decisions  of  the  Court. 
There  is  no  way  of  [52]  amicably  adjusting  con- 
troveries  under  this  Act;  that  is,  any  binding  en- 
forceable way  of  enforcing  the  ordinary  compro- 
mise or  adjustment,  is  not  binding  on  the  parties, 
because  they  say  the  liability  is  fixed  by  the  statute 
and  neither  the  employee  nor  employer  has  the 
right  to  give  it  away,  which  is  of  course  true  under 
the  Oregon  statutes. 

The  Court :     You  mean  settlements  ? 

Mr.  Biggs:  Settlements;  yes,  your  Honor. 
This  kind  of  a  situation  arises 

The  Court:  I  know  about  them.  I  know  about 
the  Federal.  I  don't  know  about  any  others.  You 
say  settlements  are  possible  under  the  Oregon  law? 

Mr.  Biggs:  No.  I  think  they  contend  they 
are  not. 

Mr.  Morris :  There  are  situations  under  the  Ore- 
gon law,  your  Honor.  Under  the  ten-hour  law  in- 
volving what  the  United  States  Supreme  Court 
have  held,  accord  and  satisfaction  is  a  bar,  which 
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of  course  porrnits  contractual  settlement.  Under 
the  Wag"e  and  Hour  Law,  where  the  Commission 
fixes  rules  and  fixes  overtime,  the  statute  provides 
the  parties  cannot  contract  away  their  rights. 

Mr.  Biggs:  So  it  has  aris(ni  much  more  fre- 
quently under  the  Federal  than  under  the  Oregon 
statute,  but  it  ])uts  the  parties  at  considerable  dis- 
advantage and  indicates  a  sound  public  policy  be- 
hind a  short  statute  of  limitation,  behind  a  suitor 
who  has  in  mind  forcing  the  claimant  to  bring  his 
action  before  too  much  time  has  gone  by.  There 
is  no  other  way  of  disposing  of  it.  An  employee 
and  employer  cannot  agree  upon  any  matter  in 
litigation.  Nothing  is  gained  by  attempting  to 
through  the  Wages  and  Hours  Commisison,  or  at- 
tempting to  compromise  or  effect  a  settlement  them- 
selves ;  so  through  the  courts  is  the  only  way  to  get 
adjudication  that  is  finally  determined.  Therefore, 
it  is  considered  to  be  some  public  policy  to  promote 
the  necessity  for  prompt  action  if  litigation  is  con- 
templated. 

The  Court:  Talking  about  legislative  intent, 
what  was  said  in  Congress  when  the  Wages  and 
Hours  I^aw  was  enacted  as  to  why  they  didn't 
provide  for  a  uniform  statute  of  limitations  ?  Any- 
thing ? 

Mr.  Biggs:  I  don't  know  that  anything  was  said 
then.  My  attention  has  not  been  called  to  that.  Has 
yours  ? 

Mr.  Morris:     No. 

Mr.  Biggs:  I  thinlv  that  the  matter  wasn't  even 
discussed.     It  is  perfectly  competent  for  Congress' 
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at  any  time  to  do  it,  if  they  had  in  mind  they 
wanted  to  do  it,  but  I  don't  believe  that  question 
was  discussed.  I  have  already  discussed  the  dis- 
tinction between  this  kind  of  a  case  and  a  case 
arising  under  the  Railroad  Adjustment  Act.  I 
think  the  distinctions  are  clear.  The  Federal  Em- 
ployers' Liability  Act  of  course  has  a  statute  of 
limitations. 

The  Court:  It  might  not  be  a  bad  idea  just  to 
run  over  [54]  our  state  statute  of  limitations  gen- 
erally. Direct  claims,  which  are  our  main  source 
of  litigation,  are  two  years,  aren't  theyl 

Mr.  Biggs:     Six  years,  as  I  remember. 

The  Court.  And  the  catchall  clause  is  one  year, 
isn't  it"? 

Mr.  Biggs:  I  don't  know  that  I  know  exactly 
what  you  mean  by  that. 

The  Court.:  A  situation  not  provided  for  in  this 
statute  shall  be  one  year. 

Mr.  Biggs:     Ten  years. 

The  Court :     Ten  years  *? 

Mr.  Morris:     Yes. 

Mr.  Etling:  I  might  mention  in  that  regard, 
your  Honor,  the  statute  on  penalties  is  three  years, 
although  this  is  not  considered  a  penalty  in  this 
case,  but  a  penalty  is  three  years. 

Mr.  Biggs:     That  is,  statutory  penalties 

Mr.  Etling:     Yes. 

Mr.'  Biggs: -forfeitures,   and  so   on?     Then 

there  are  other  periods  of  time.  The  period  of  time 
about  real  property  is  ten  years ;  actions  on  ordinary 
contracts,  express  or  implied,  are  six  years;  special 
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statutes  relating  to  actions  against  sheriffs  oi'  pul)lic 
officials — what  is  that,  one  year? 

Mr.  Etling:     Three. 

Mr.  Biggs:     Is  that  three  years'?  [55] 

Mj-.  Etling:     Yes,  I  think  it  is. 

Mr.  Biggs:  Three  years,  and  then  special  stat- 
utes in  numerous  instances  relating  to  lien  fore- 
closures, to  suits  to  test  the  validity  of  certain 
elections,  and  so  on,  as  short  as  thirty  days.  So 
that  it  is  pretty  hard  to  determine  any  public  policy 
as  to  an}^  particular  period  of  time.  That  is,  there 
is  no  way  of  averaging  them  up  at  all,  or  attaching 
any  particular  significance  to  any  one  or  the  other 
of  them,  except  to  say  that  the  legislature,  for 
reasons  which  appeared  sufficient  to  them  if  they 
at  the  time  determined  as  to  this  particular  type 
of  actions  a  particulai*  time  should  be  allowed, 
and  this  is  what  apparently  they  did  do  in  this 
instance. 

I  haven't  any  other  cases  to  call  to  your  Honor's 
attention  directly  on  the  point  that  the  Court  sug- 
gested; that  is,  as  to  the  situation  if  the  statute 
of  limitations — if  the  savings  cause  should  be  held 
unreasonable,  except  the  Koshkonong  case,  and  that 
would  seem  to  throw  it  under  the  six-months  period. 

Mr.  Davies:  Could  I  say  just  a  word?  Since 
your  Honor  has  indicated  an  interest  in  the  legis- 
lative history,  we  will  go  back  and  refer  to  the 
calendar  and  give  you  the  case.  Mr.  Riddlesbarger 
has  called  to  my  attention  the  fact  that  there  was 
a  move  to  reconsider  this  bill  in — was  it  the  Senate 
or  the  House,  do  you  know? 
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(Mr.  Riddlesbarger  here  consulted  with  Mr. 
Davies  [56]  in  an  undertone.) 

Mr.  Davies:  In  one  of  the  houses,  and  it  was 
reconsidered,  and  while  the  vote  was  somewhat 
closer  than  it  w^as  earlier,  I  mean  while  it  was 
voted  upon  for  reconsideration  the  vote  was  a  little 
bit  closer  than  it  had  been  on  the  original  passage. 
It  was  passed  by  a  substantial  majority  in  both 
houses.  As  I  say,  we  will  supply  you  with  that 
in  a  supplemental  statement.  And  on  this  matter 
of  the 

The  Court :    I  wonder  why  the  emergency  clause  ? 

Mr.  Davies:  On  that  very  point  I  was  going  to 
say 

The  Court:     To  defeat  a  referendum,  probably? 

Mr.  Davies:  Possibly.  I  just  don't  know,  but 
I  remember  that  matter  was  discussed.  I  listened 
to  the  argument  in  the  case  before  Judge  Skip- 
worth  and  I  made  a  short  argument  there  as  a 
friend  of  the  Court,  and  Mr.  Riddlesbarger  and 
Judge  Harris  handled  the  case,  and  he  and  I  have 
been  discussing  a  point  which  Judge  Harris  made 
there,  which  I  will  want  to  pursue  a  little  further 
and  attempt  to  locate  the  cases  on  which  he  relied, 
but  I  recall  his  stating  to  the  Court,  and  him 
reading  certain  cases  where  there  had  been  no 
savings  clause,  no  emergency  clause,  and  the  Court 
had  ])ointed  out  where  you  had  no  savings  clause 
the  period  of  time  between  the  passage  of  the  statute 
and  the  time  that  it  became  effective  served  some' 
purpose,  and  he  was  thinking  of  the  same  point 
that  is  in  your  Honor's  mind,  I  believe,  and  here 
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there  was  [57]  a  savings  clause  put  in,  I  tliiiik  in 
the  circumstances,  a  good  deal  more  reasonable 
time  than  might  aj)pear  to  your  Honor  at  first 
blush.  I  think  we  have  to  bear  in  mind  that  when 
we  are  dealing  with  wage  claims  we  are  not  dealing 
with  a  subject  upon  which  a  plaintiff  is  justified 
in  sleeping  on  his  rights.  After  all,  a  man  gets 
his  pay  check  every  week,  every  two  weeks  or  every 
month.  There  is  outlined  on  it  the  basis  of  his 
compensation,  and  if  there  is  any  substantial  basis 
on  which  he  is  entitled  to  more  money  the  matter 
is  called  forcibly  to  his  attention  at  that  time,  and 
I  think  there  was  a  feeling  as  to  any  accrued  claims. 
Certainly  in  weighing  the  possible  difficulty  to  one 
future  possible  plaintiff,  and  the  harassment  of 
innumerable  employers,  it  might  well  have  weighed 
with  the  Legislature  to  say,  '*We  think  those  people 
who  have  claims  should  bring  them  forward  and 
get  them  settled, ' '  and  certainly  the  matter  was 
widely  disseminated  because  I  defended  some  of 
the  cases  that  were  brought  before  the  statute  ran. 
The  Court:  Well,  there  is  so  much  emphasis  in 
the  field  of  Oregon  x)olitical  affairs  put  on  pub- 
licity and  information  to  the  voters,  our  voters' 
pamphlet;  the  fact  that  we  have  the  initiative  and 
referendum,  which  many  states  don't  have;  argu- 
ments may  be  made  on  the  way  they  can  be  gotten 
out  to  the  voters  on  initiative  and  referendum 
measures;  but  I  don't  think  the  average  judge 
would  like — I  know  Judge  Rand  didn't  [58]  like 
it  when  he  came  up  against  the  facts.  I  am  awfully 
sorry  I  can't  be  more  definite  about  that  case. 
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Mr.  Davies:  This  wasn't  a  matter — I  don't  mean 
to  split  hairs  with  your  Honor. 

The  Court:     No. 

Mr.  Davies:  But  the  statute  actually  became 
effective,  I  would  say,  a  week  or  ten  days  after 
the  Session  Laws  had  been  distributed.  Now  I 
grant  that  is  not  a  long  time  but  they  actually  were 
distributed  a  week  or  ten  days  before  the  10th  of 
June. 

The  Court:  This  emergency  clause  came  along 
in  March. 

Mr.  Davies :     You  say  the  savings  clause  ? 

The  Court:    I  mean  the  savings  clause. 

Mr.  Davies:  Yes.  The  savings  clause  expired 
in  June  and  a  week  or  ten  days  before  that  the 
Session  Laws  had  come  out.  I  mention  that  because 
Mr.  Lombard,  the  attorney  for  the  plaintiff  in  the 
case  before  Judge  Skipworth,  said,  "I  have  checked 
up  the  time  I  received  my  Session  Laws  and  as 
near  as  I  can  tell  it  was  not  over  a  week  or  ten 
days  before  the  bar  let  down";  and  while  that  is 
not  as  long  as  three  months,  or  a  year,  it  actually 
was  in  the  hands  of  the  public  that  length  of  time, 
and  the  information  about  it  in  this  instance  was 
quite  widely  disseminated. 

The  Court:  So  that  is  the  element  of  reasonable- 
ness that  I  am  going  to  ponder  over,  that  I  am 
interested  in — the  [59]  reasonableness  of  legislating 
that  way. 

Mr.  Etling:  If  the  Court  please,  there  are  just 
a  few  matters  I  would  like  to  discuss.  One,  check- 
ing the  House  and  Senate  Journals  on  this  matter, 
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I  believe  that  they  will  show  that  this  law  was 
passed  within  a  period  of  about  two  days  and  at 
the  end  of  the  legislative  assembly  in  1943. 

The  Court:  That  is  when  all  the  hot  stuff  goes 
through,  if  you  have  been  around  there,  Mr.  Etling. 

Mr.  Etling:     No,  I  haven't. 

The  Court :  Well,  you  stay  away,  if  you  f )ossibly 
can. 

Mr.  Etling:  And  I  have  checked  to  some  extent 
in  the  newspapers  and  I  am  unable  to  find  par- 
ticular publicity  given  this..  I  found  one  short 
article,  about  a  half  inch;  I  believe  it  was  in  the 
Oregonian;  and  also  checking  the  minutes  of  the 
House  and  the  Senate,  I  believe — checking  the 
Journal,  I  believe,  no  minutes  were  taken  on  this 
particular  bill.  I  don't  know  who  sponsored  the 
bill,   do  you? 

Mr.  Davies:  I  just  don't  know\  We  will  supply 
that  to  your  Honor,  but  just  who  introduced  it  I 
don't  remember  now. 

The  Court:  I  can  make  a  good  guess,  but  1 
won't. 

Mr.  Etling:  Other  than  that,  on  the  Fullerton 
case,  wdiich  w^as  decided  before  Judge  Ski])worth,  I 
would  like  to  point  out  that  the  Constitutional 
question  w-as  presented.  However,  the  ap])]ie- 
ability  was  not  presented.  And  then  as  far  as  this 
language  of  the  Oregon  statute  is  concerned,  I 
believe  that  [60]  the  very  language  precludes  the 
expression  wiiich  Mr.  Biggs  contends  for,  that  we 
are  forced  to  rely  on  the  six  months'  period.  I 
believe  the  very  language  of  the  statute  refutes 
that. 
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The  Court:  A¥ell,  you  might  speak  a  little  more 
fully  about  that.  The  opening  sentence  of  the  Act 
says  "accrued  and  accruing". 

Mr.  Etling:  Yes,  but  going  on  and  reading 
furthei',  your  Honor,  "Recovery  for  overtime  or 
premium  pay  accrued  or  accruing,  including  penalty 
thereunder,  required  or  authorized  by  any  statute 
shall  be  limited  to  such  paj^  or  penalties  for  work 
performed  within  six  months  immediately  preceding 
the  institution  of  any  action  or  suit  in  any  court 
for  the  recovery  thereof;  provided,  that  an  action 
may  be  maintained  Avithin  a  period  of  ninety  days 
after  the  effective  date  of  this  Act  on  claims  here- 
tofore accrued."  We  believe  that  precludes  any 
such  construction. 

The  Court:  Yes,  but  he  says  cross  that  out, 
obliterate  it,  and  find  it  unconstitutional.  Then  he 
says  the  rest  of  the  statute  still  leaves  a  provision 
as  to  an  accrued  claim. 

Mr.  Etling:  We  deny  that.  Of  course  we  have 
attacked  the  six-months  statute  also. 

The  Court:  I  understand.  What  do  you  deny? 
You  say  you  deny  that.  It  says  "accrued  and 
accruing". 

Mr.  Etling:  I  mean  we  deny  that  the  six- 
months  statute  [61]  can  be 

The  Court:  How  do  3^ou  get  away  from  "ac- 
crued and  accruing",  used  in  the  body  of  the 
statute  ? 

Mr.  Etling:  Well,  I  believe  that  the  specific 
language  at  the  last  would  control. 

The  Court:     Well,  what  you  mean  is,  you  think 
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the  Legislature,   in   passing  the  Aet,  thought  that 
it  would  he  accrued  clainris  only  in  the  hist  clause? 

Mr.  Etling:     Yes. 

The  Court:  But  they  are  saying  that  to  save 
the  Act  and — well,  that  is  hardly  correct. 

Mr.  Etling:     I  follow,  your  Honor. 

The  Court:  No,  you  don't,  because  I  got  lost 
myself.  There  is  no  question  about  saving  the  Act, 
you  said,  and  Mr.  Da  vies  just  wants  me  to  give 
weight  to  that  word  "accrued"  in  the  body  there. 

Mr.  Davies:    That  is  correct,  your  Honor. 

The  Court:  No  question  of  saving  the  Act.  If 
I  struck  down  the  90-day  clause  you  simply  would 
not  touch  the  six-months  question. 

Mr.  Davies:    That  is  correct,  your  Honor. 

The  Court :  So  I  was  in  error  when  I  started  to 
say  there  was  some  question  of  saving  the  Act 
involved  in  order  to  get  that  construction.  What 
you  are  asking  me  is  to  come  with  it  to  the  word 
"accrued"  in  the  body  of  the  Act.  [62] 

Mr.  Davies:  And  to  apply  the  six-months  limi- 
tation if  the  ninety  days  does  not  ap])ly. 

The  Court :  Yes,  which  means  this :  That  every 
man  who  had  an  accrued  claim  had  not  only  ninety 
days,  he  had  six  months.  That  is  what  your  argu- 
ment leads  to.  To  give  it  to  this  man  you  would 
have  to  give  it  to  everybody  else. 

Mr.  Davies:  That  may  be  true,  but  if  your 
Honor  will  read  the  Koshkonong  case,  to  which  we 
have  referred  in  our  brief,  the  ])oint  is  the  7\osh- 
konong  case  says  if  your  period  of  savings  clause 
is  unreasonablv  short,  then   as  far  as  saving  any 
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cause  of  action  is  concerned,  he  is  limited  to  a 
reasonable  time.  Fairly  considered,  I  think  that 
is  what  the  case  means. 

The  Court:  Even  though  nothing  further  had 
been  said  about  saving  existing  causes  of  action 
other  than 


Mr.  Da  vies:  Then  you  would  be  limited  to  a 
reasonable  time,  and  to  decide  the  reasonable  time 
in  that  case  would  be  the  time  fixed  by  the  re- 
mainder of  the  statute,  and  by  that  process,  as  well 
as  by  the  process  of  accrued  and  accruing  I  think 
you  would  arrive  at  the  conclusion  that  six  months 
w^ould  be  controlling  if  the  nmety  days  were 
stricken. 

The  Court:  You  don't  mind  these  interruptions, 
do  you,  Mr.  Etling? 

Mr.  Etling :  No.  That  is  quite  all  right.  Finally, 
the  defendant,  in  fixing 

The  Court:  I  think  there  is  a  fallacy  in  your 
argument  [63]  but  I  can't  find  it  right  now,  Mr. 
Etling.  Don't  sit  down.  You  had  better  say  what 
you  think  up,  too,  after  you  leave  here. 

Mr.  Etling:  I  just  felt  that  this  accrued  or 
accruing  was  sort  of  explanator}^  rather  than  of 
the  whole  Act.  I  don't  see  how  you  can  take  part 
of  it  away  and  make  the  rest  hold.  But  I  was  going 
to  finally  say  the  defendant  has  finally,  in  their 
argument,  invoked  the  rather  vague  presumption 
of  constitutionality.  We  haven't  said  anything 
about  that.  We  didn't  have  a  chance  to  say  any- 
thing about  it  in  our  opening  brief,  and  we  didn't 
file  any  reply  on  that  point.  I  rather  dispute  that 
there  is  such  a  presumption  and  would  like  to  state 
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these  cases;  IJ.  S.  v.  Carolene  Products  Company, 
304  U.  8.  144,  and  Dartsmoiith  v.  Woodward,  4 
Wheaton  518,  at  581  and  582;  and  those  cases  seem 
to  liold  that  where  specific  Constitutional  provisions 
come  in  conflict  witli  this  ])resumption  it  vanishes. 
However,  I  will  say  that  if  there  is  such  a  ])resump- 
tion  we  feel  it  is  inconsequential.  We  feel  we  have 
overcome  it. 

The  Court :  AVhere  do  you  get  on  a  question  like 
this:  If  six  months  is  too  short,  what  is  the  dead 
line,  nine  months,  a  year,  eighteen  months,  two 
years'? 

Mr.  Etling:  The  regular  statute  of  limitations 
in  this  case  we  contend  is  six  years. 

The  Court:  I  know  that,  but  would  you  chal- 
lenge a  two-year  [64]  statute? 

Mr.  Etling:  Well,  I  really  haven't  considered 
that. 

The  Court:  You  might  as  well.  I  am  going  to 
have  to  consider  it  and  you  might  as  well  consider 
it.    We  are  all  in  this  together. 

Mr.  Etling:  Perhaps  a  two-year  statute  would 
be 

The  Court :     Well,  what  is  our  guide  ? 

Mr.  Etling :  I  think  we  have  contended  to  a  con- 
siderable extent  that  ample  time  should  lie  given 
to  permit  the  Wage  and  Hour  Division  to  make 
their  investigations  in  this  matter.  Otherwase  we 
feel  that  one  of  the  most  important  functions  of 
the  Fair  Labor  Standards  Act  is  frustrated. 

The  Court:  They  say  in  their  argument  that  is 
administrative   practice   but   should   not   be   given 
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the  weight  you  claim  for  it.  They  say  in  their  brief 
as  to  that,  that  puts  the  state's  policy  as  to  limita- 
tions into  the  hands  of  an  administrative  body  that 
could  be  inefficient  and  either  rmderstaffed  or  over- 
staffed and  never  get  its  work  done,  like  the  Inter- 
state Commerce  Commission  is  at  the  present  time 
about  bus  and  track  matters.  Some  things  don't 
come  to  a  certain  head  for  several  years. 

Mr.  Etling:  Well,  I  do  have  this  to  say:  That 
I  think  if  the  defendants  want  to  fight  the  case  out 
on  those  grounds,  I  think  their  battle  is  in  Congress, 
not  with  the  state  legislature.  [65] 

The  Court:  Now  in  that  connection  the  modern 
view,  I  believe,  if  I  may  put  it  that  way,  is  that 
Federal  Judges  should  be  very  slow  to  hold  legis- 
lation unconstitutional.  As  soon  as  an  unconstitu- 
tional question  arises  affecting  Federal  legislation 
we  are  supposed  to  call  in  two  other  judges  and 
only  three  judges  may  sit.  I  think  that  is  one  of 
the  njodern  statutes  that  has  been  passed  to  curb 
the  United  States  District  Judges. 

Mr.  Biggs:  That  is  in  injunction  proceedings, 
your  Honor  ? 

The  Court:  Oh,  I  guess  so.  But  certainly  the 
modern  tendency  includes  state  legislation.  We  are 
under  an  unwritten,  if  not  a  written,  mandate  to 
be  slow  to  interfere  with  the  states  in  the  develop- 
ment of  their  local  policies,  and  I  w^ould  be  very 
slow  to  set  aside  a  state  limitation — a  limitation 
statute.  I  generalize  there.  I  haven't  referred  to 
this  statute.     I  would  be  very  slow  to  set  aside  a 
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limitation  statute  ]jassed  by  a  state.  It  would  he 
so  simi)le  a  matter  if  Congress  felt  tliat  the  exeeu- 
tioii  of  an  important  Federal  measure  were  beinii- 
hampered,  it  would  be  so  simple  a  matter  for  them 
to  pass  something  like  this:  That  wherever  a  lesser 
limitation  is  i)rovided  by  any  state  law  of  limita- 
tion the  plaintiff  under  this  Act  shall  be  as  provided 
here,  and  if  a  lot  of  other  ideas  get  rambunctious 
this  coming  January,  February  and  March,  and 
pass  a  six  months'  statute,  or  shorter,  that  was 
thought  to  be  trespassing  on  Federal  people.  Con- 
gress [66]  overnight  could  wipe  all  of  those  out. 
It  is  a  pretty  serious  matter.  I  am  in  accord  with 
the  modern  trend  of  tlie  courts,  i)racticing  severe 
self-restraint,  very  severe  self-restraint  in  holding- 
legislation  unconstitutional,  state  as  well  as  Federal, 
and  I  think  it  would  1j€  a  serious  matter  to  set 
aside — I  don't  say  I  might  not  do  so;  it  would  be 
a  serious  matter  for  me  to  set  aside  this  six  months' 
statute. 

Mr.  Etling:  The  Court  is  put  in  the  position, 
as  I  see  it,  of  either  holding  the  state  statute  uncon- 
stitutional or  else  nullifying  a  Federal  statute — 
nullifying  a  part  of  a  Federal  statute  that  func- 
tions,   

The  Court:     Well,  no 


Mr.   Etling:     because  it   is  our  contention  all 

the  way  through  here  that  this  statute  is  so  short 
that  it  strikes  at  the  right  rather  than  the  remedy. 
The  Court:  In  that  statement  1  might  argue 
with  you,  too,  Mr.  Etling.  You  and  I  get  along 
too   well.     You  let   me  have  my  way  part  of  the 
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time.  A  lot  of  the  others  don't.  I  think  that  is 
why  we  get  along  so  well.  But  in  that  remark  you 
haven't  given  any  weight  to  Congressional  power 
to  deal  with  this  subject  itself. 

Mr.  Etling:     That  is  true. 

The  Court :  If  it  sees  fit  at  any  time.  There  are 
one  or  two  questions  before  we  close  I  want  to  bring 
up.  This  six  months'  statute,  in  effect,  so  far  as 
publication  is  concerned,  [67]  is  just  a  three-month 
statute,  so  far  as  publication  is  concerned?  These 
laws  were  published  in  Jime. 

Mr.  Biggs:  I  guess  that  is  about  it.  You  are 
speaking  about  when  the  Session  Laws  came  out? 

The  Court:     That  is  right. 

Mr.  Biggs:  That  would  be  just  about  three 
months,  yes. 

The  Court:  Now  the  second  thing  is  the  one  I 
just  touched  on  a  minute  ago.  I  never  can  remem- 
ber from  time  to  time — in  fact,  I  don't  want  to 
trust  to  my  memory — as  to  whether  there  is  a  Fed- 
eral statute  about  how  we  should  approach  a  claim 
of  unconstitutionality  of  a  state  statute.  Is  that 
one  of  those  inhibited  fields,  or  not  ? 

Mr.  Morris:  I  think  it  is  a  view  of  the  Court 
rather  than  statutory,  your  Honor. 

The  Court:  Well,  we  have  several  statutes,  you 
know,  that  have  been  passed 

Mr.  Morris :     We  will  check  it. 

The  Court:     that    have    been    passed    about 

that,  and  I  want  to  be  dead  sure  that  I  could  not 
sit  here,  and  sit  alone,  about  the  validity  of  an 
order  of  the   Oregon  Public   Service   Commission. 
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That  I  know.  Now  that  is  that  statute,  or  some 
related  statute,  that  covers  state  legislation.  I  want 
to  be  sure  about  that. 

Mr.  Morris:     We  will  check  up  on  that. 

The  Court:  Anything'  more?  There  is  no  hurry. 
All  right.  [68]  I  won't  do  anything  right  away.  It 
will  give  you  time  to  send  me  up  anything  you  want 
to,  by  letter  or  otherwise. 

Mr.  Davies:     All  right.     Thank  you  very  much. 

The  Court:  So  we  will  adjourn  until  half  past 
nine  in  the  morning. 

(Thereupon,   at   12:34  o'clock  P.  M.,   Court 
was  adjourned.)  [69] 


Friday,  December  8,  1944,  at  10:42  o'clock  A.M., 
the  following  further  argument  was  had  herein: 

The  Court:     All  right. 

Mr.  Biggs:  As  I  understand,  the  Court  re- 
quested some  authority  relating  to  the  jurisdiction 
of  a  single  Judge  to  pass  on  the  constitutionality  of 
a  state  statute  having  reference  particularly  to  this 
case,  where  no  injunction  is  sought  and  the  question 
arises  only  in  connection  with  the  defendant's  i)lea 
of  the  statute  as  a  bar  to  the  institution  of  the 
action. 

The  section  which  the  Court  probably  has  in  mind 
is  Title  28,  Section  380,  U.S.C.A.,  which  })rovides 
that  no  interlocutory  injunction  may  be  issued  by 
a  single  Judge  restraining  the  enforcement  of  a 
state  statute  on  the  srromids  that  it  is  unconstitu- 
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tional.  That  is  the  gist  of  the  section,  and  there 
are  some  other  sections  of  the  Code  requiring  the 
finding  of  a  three-Judge  court  in  addition  to  that 
but  which  I  think  are  not  apxjlicable  here.  Those 
relate  to  the  restraining  of  an  order  of  the  Inter- 
state Commerce  Commission,  or  restraining  the 
enforcement  of  acts  of  Congress  on  the  ground  that 
they  are  unconstitutional,  or  any  actions  where  the 
Attorney  General  files  certificates  of  importance, 
that  is  certificates  alleging  that  matters  of  large 
jjublic  importance  are  involved  in  suits  between 
private  litigants  and,  in  effect,  the  Government,  an 
intervening  party.  [70] 

The  only  one  bearing,  I  think,  closely  on  this  sec- 
tion, your  Honor,  is  Section  380,  where  the  consti- 
tutionality of  the  state  statute  is  asserted  as  to 
grounds  for  the  application  for  an  injunction. 

The  United  States,  or  Ex  Parte  Bransford,  310 
U.  S.  354,  362,  and  84  Law  Ed.  1249,  this  matter 
was  discussed  by  the  Supreme  Court  of  the  United 
States,  Justice  Reed  writing  the  opinion.  In  that 
action,  or  in  that  matter  a  petition  was  filed  for  a 
mandamus  to  compel  a  single  Judge  to  convene  a 
3-Judge  Court  for  the  purpose  of  passing  on  the 
validity  of  certain  tax  assessments,  and  so  on,  in  a 
state.  The  petition  was  denied  on  the  ground  that 
there  was  no  application  for  interlocutory  injunc- 
tion.    The  Court  said  this: 

"There  is  no  indication  that  Congress  sought  by 
Section  266  to  have  every  attack  on  the  constitu- 
tionality of  a  state  statute  determined  by  a  3-Judge 
Court.    It  sought  such  a  bench  only  to  avoid  preci- 
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pitatc  determiiiatiorLs  on  coiistitutioiiality  on  mo- 
tions for  interlocutory  injunctions.  As  tlic  fore- 
going ground  adequately  dis])os(;s  of  the  petition 
for  rnandanuis,  we  do  not  discass  other  reasons  for 
refiisal  urged  by  the  bank." 

Then  in  the  case  of  Oklahoma  (las  &  Electric 
Company  v.  Oklahoma  Packing  Company,  rei)orted 
in  292  U.  S.  386,  78  Law  Ed.  1312,  the  Court  said 
this: 

"The  i)rocedure  prescribed  by  Section  266  may 
be  [71]  invoked  only  if  the  suit  is  one  to  restrain 
the  action  of  state  officers",  citing  a  number  of 
cases.  "That  this  condition  is  vital  is  sufficiently 
indicated  by  reference  to  the  part  played  by  Ex 
Parte  Young,  209  U.S.  123,  in  inducing  enactment 
of  the  section.  Hence  the  cause  of  action  alleged 
against  Wilson  &  Company,  although  within  the 
jurisdiction  of  the  District  Court,  is  subject  to  this 
extraordinary  procedure,  and  appealable  directly  to 
this  Court,  if  at  all  only  because  it  is  incidental 
to  the  relief  prayed  against  the  state  officers. 
Whether  it  is  so  incidentally  we  need  not  inquiix*, 
for  we  conclude  that  the  case  against  the  state  offi- 
cers was  not  one  within  the  appellate  jurisdiction 
conferred  upon  this  Court  by  Section  266  so  as  to 
bring  either  that  case  or  its  incidents  before  us  for 
decision." 

There  is  an  annotation  on  this  question,  if  the 
Court  please,  in  83  Law  Ed.  1193.  I  just  ran  across 
that  annotation  before  your  Honor  took  the  bench 
and  I  haven't 

The  Court:     Nine  hundred  and  what? 
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Mr.  Biggs:  It  is  1193,  rather  an  exhaustive  an- 
notation. I  haven't  had  a  chance  to  go  through  it 
myself.  Whether  the  Court  wants  to  take  time  for 
me  to  read  a  part  of  it — it  is  rather  long: 

''The  scope  of  the  present  annotation  is,  as  the 
title  suggests,  confined  to  a  consideration  of  the 
circumstances  rendering  necessary  or  proper  a  3- 
Judge  Federal  District  [72]  Court.  It  is  not  con- 
cerned with  procedural  requirements  as  to  notice 
of  hearings",  and  so  on. 

''Provisions  for  hearings  before  three  Judges 
in  the  Federal  District  Courts  are  found  in  three 
separate  statutes,  to-wit,  the  Act  of  June  18,  1910 
(Judicial  Code,  Section  266,  28  U.S.C.A.  380);" 
that  is  the  one  that  we  are  referring  to;  ''the  Act 
of  August  24th,  1937  (28  U.S.C.A.  380a)  ;"  that  is 
a  similar  provision  relating  to  the  restraining  of 
enforcement,  the  enforcement  of  a  Federal  Act  in- 
stead of  a  state  statute;  "and  the  Act  of  October 
22,  1913  (28  U.S.C.A.,  Section  47)." 

Those  are  suits  restraining  the  enforcement  of 
orders  of  the  Interstate  Conunerce  Commisison. 
Those  three  are  referred  to  here  in  this  annotation. 

The  Court:     See  what  the  summary  says. 

Mr.  Biggs:  Yes.  I  was  just  looking  for  it.  I 
will  read  it  generally: 

"The  Act  of  June  18,  1910  (Judicial  Code,  Sec- 
tion 266,  28  U.S.C.A.,  Section  380)  as  first  enacted 
provided  that,  'no  interlocutory  injunction  sus- 
pending or  restraining  the  enforcement,  operation 
or  execution  of  any  statute  of  a  state  by  restraining 
the  action  of  any  officer  of  such  state  in  the  en- 
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forcemeiit  or  execution  of  such  statute  shall  be  is- 
sued or  granted  by  any  Justice  of  the  Suprenne 
Court,  or  by  any  District  Court  of  the  United 
States,  or  by  any  Judge  thereof,  of  by  any  Circuit 
Judge  acting  as  District  Judge,  upon  tlie  ground 
of  the  [73]  unconstitutionality  of  such  statute,  un- 
less the  application  for  the  same  shall  be  presented 
to  a  Justice  of  the  Supreme  Court  of  the  United 
States,  or  to  a  Circuit  or  District  Judge,  and  shall 
be  heard  and  determined  by  three  judges,  of  whom 
at  least  one  shall  be  a  Justice  of  the  Supreme  Court 
or  a  Circuit  Judge,  and  the  other  two  may  be  either 
Circuit  or  District  Judges,  and  unless  a  majority 
of  said  three  Judges  shall  concur  in  granting  such 
application." 

That  is  the  statute. 

'*In  1913  the  statute  was  amended  by  adding  the 
words  'or  in  the  enforcement  or  execution  of  an 
order  made  by  an  administrative  board  or  commis- 
sion acting  under  and  pursuant  to  the  statutes  of 
such  states',  and  in  1925  the  statute  was  further 
amended  by  extending  the  requirement  for  three 
Judges  'to  the  final  hearing  in  such  suits  in  the 
District  Court'.  Provision  is  also  made  in  the  stat- 
ute for  the  granting  of  a  temporary  restraining 
order,  pending  the  hearing  of  the  application  for 
the  interlocutory  injunction,  by  a  single  Judge,  in 
the  event  an  apparent  irreparable  damage  from  de- 
lay. 

"The  statute,  which  is  purely  procedural,  was 
designed  to  remedy  defects  in  the  existing  law 
which  permitted  single  Judges  to  suspend  the  oper- 
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ation  of  state  statutes,  often  without  the  exercise 
of  sufficient  caution  and  circumspection.  The  scope 
and  purpose  are  concisely  set  forth  in  Connecticut 
Gas  Company  v.  Imes  (1926;  District  Court)  11 
Fed.  (2d)  191,  [74]  wherein  it  was  said:  'The  mis- 
chief at  which  Section  266  is  directed  was  well  un- 
derstood at  the  time  of  its  passage.  It  was  the  ty- 
ing up  of  the  operation  of  an  act  of  a  State  Legis- 
lature, or  of  an  order  of  the  State  Commission'  " — 

The  Court:  What  is  the  Summary,  to  begin 
with? 

Mr.  Biggs:  I  am  reading  the  Summary  now, 
your  Honor.  It  is  just  discussing  generally  what 
this  is,  unless  maybe  we  have  got  a  conclusion  over 
here   (Counsel  turning  pages). 

The  Court :     Was  the  statute  passed  in  1910  ? 

Mr.  Biggs:  Yes,  your  Honor,  1910  and  subse- 
quently amended.  It  is  about  three  or  four  pages 
discussing  the  cases  and  I  think  it  refers  to  fees. 
The  case  that  I  cited,  your  Honor,  is  the  one  di- 
rectly in  point,  holding  that  it  is  not  necessary  un- 
less  

The  Court:  Let's  have  Mr.  Mundorff  look  it 
over  while  we  are  talking  about  other  things. 

Mr.  Biggs:     Yes. 

The  Court:  If  he  thinks  there  is  something  in 
there  that  ought  to  be  called  to  our  attention  ho  can. 

Mr.  Bigg.s:     Yes. 

(Mr.   Biggs  here  conversed  with  Mr.  Mun- 
dorff  in  an  midertone.) 

The  Court:  Of  course  it  is  within  the  recollec- 
tion of  all  of  us  that  in  this  court  the  constitution- 
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ality  of  the  Oregon  School  Law  was  passed  on  I 
think  by  a  single  Judge,  whether  [75]  Judge  Wol- 
verton  or  Judge  Bean  I  don't  remember,  and  how 
the  question  arose  I  think  you  remember.  That 
was  ten  or  fifteen  years  after  the  enactment  of  the 
statute,  because  it  was  in  the  '20 's. 

Mr.  Biggs:  In  Ohlinger's  Federal  Practice, 
your  Honor,  this  is  said  as  to  what  conditions  are 
necessaiy  to  being  a  3- Judge  Court,  at  page  946: 

"The  Supreme  Court  has  said  that  the  statute 
is  designed  for  a  special  class  of  cases  which  is 
sharply  defined:  Oklahoma  Gas  &  Electric  Com- 
pany", citing  a  number  of  these  cases;  "also  that 
'the  requirement  of  the  statute  has  regard  to  sub- 
stance and  not  form*  and  should  be  construed  and 
applied  to  effect  the  })uii30se  of  its  enactment. 

"Four  circumstances  must  co-exist  to  require  the 
calling  of  additional  Judges:  (1)  An  application 
for  an  interlocutory  injunction  must  be  prayed  and 
pressed:  (2)  The  interlocutory  injmiction  sought 
must  be  directed  against  what  is.  or  purports  to  be, 
the  enforcement  of  a  state  statute,  or  of  an  order 
of  a  state  administrative  board:  (3)  The  interlocu- 
tory injunction  sought  must  be  one  which  would 
restrain  the  action  of  a  state  officer;  (4)  The 
ground,  or  one  of  the  grounds,  on  which  the  appli- 
cation for  the  interlocutory  injimction  is  made  and 
])re5sed.  must  be  that  the  statute,  order  or  acts  com- 
plained of.  violate  the  Constitution  of  the  United 
States.''  [76] 

This  section  applies,  whether  the  interlocutoiy  in- 
jmiction is  prayed  and  pressed  by  motion  in  an  in- 
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dependent  suit  or  in  a  dependent  bill  in  a  receiver- 
ship. 

Someplace  else  I  noticed  the  syllabus  to  the  ef- 
fect where  the  constitutionality  is  alleged,  that  it 
violates  the  Constitution  of  the  state  and  not  of  the 
Federal  Constitution,  that  that  would  not  be  suf- 
ficient grounds  for  the  convening  of  a  3-Judge 
Court.  It  must  be  against  the  constitutionality  of 
the  United  States,  and  that  is  as  laid  down  here  by 
Ohlinger. 

The  Court:     Now  let's  go  to  some  other  thing. 

Mr.  Biggs:     Yes,  your  Honor. 

The  Court:     You  want  to  be  heard,  Mr.  Etling? 

Mr.  Etling:  I  haven't  very  much  to  add,  your 
Honor,  except  that  as  far  as  this  Fair  Labor  Stand- 
ards Act  is  concerned,  this  Court  has  jurisdiction, 
and  I  cite  as  authority  the  case  of  Womack  v.  Con- 
solidated Timber  Company,  which  was  decided  by 
Judge  Fee. 

The  Court:  By  the  way,  why  did  you  think  it 
necessary,  or  did  you  think  it  necessary,  to  estab- 
lish the  diversity  of  citizenship? 

Mr.  Etling:  That  was  just  on  the  question  of 
reasonableness  here.  I  have  an  additional  autliority 
on  that,  too.  Womack  v.  Consolidated,  43  Fed. 
Supp.  625,  and  also  132  Fed.  (2d)  101;  121  Fed. 
(2d)  285;  and  then  the  case  of  Berger  v.  Glouser, 
[77]  36  Fed.  Supp.  168.  Regardless  of  diversity  of 
citizenship  or  amomit  in  controversy  District  Court 
had  jurisdiction  in  this  action. 

I  have  a  case  that  I  want  to  go  into  on  this  other 
point  of  the    constitutionality    under    the    Oregon 
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Constitution,  whidi  is  a  case  of  a  kind  very  sinnilar 
and  ])Tactica]ly  on  all  fours  with  the  ease  here. 

The  Court:     All  right.     I  will  hear  you. 

Mr.  Etling:     Now"? 

The  Court:     Yes. 

Mr.  Etling:  At  this  time  I  wish  to  urge  that 
the  state  statute  of  limitations,  the  one  in  question 
here,  violates  Article  IV,  Section  22  of  the  Oregon 
Constitution,  in  that  it  violates  the  provision  of  the 
Constitution,  which  states 

The  Court:  Senator  Irving  Rand,  who  was  the 
author  of  the  bill,  is  present.  I  called  to  ask  him 
the  other  day  about  some  of  the  facts  about  the  in- 
troduction of  the  bill  and  its  passage,  and  I  am 
sure  everybody  joins  me  in  welcoming  him  to  take 
part  in  this  discussion,  if  he  would  care  to. 

Mr.  Etling:     We  will  be  glad  to  have  him. 

Mr.  Rand :  Yes.  I  would  like  to  listen  to  the  dis- 
cussion. I  don't  know  what  the  issues  are.  I  haven't 
read  the  briefs,  so  I  won't  be  prepared  to  say  very 
much. 

The  Court:  Well,  you  may  have  a  chair  and  feel 
free  to  take  part.  You  know  Senator  Rand,  Mr. 
Etling.  [78] 

(Mr.  Etling  was  here  introduced  to  Senator 
Rand.) 

Mr.  Etling:     Shall  I  proceed? 

The  Court:     Yes. 

Mr.  Etling:  We  wish  to  urge  it  follows  that  sec- 
tion of  the  Oregon  Constitution  that  states  that  no 
act  shall  ever  be  revised  or  amended  by  mere  ref- 
erence to  its  title. 
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The  Court :  You  want  to  take  part  in  this  ?  We 
just  asked  another  man  up  here. 

Mr.  James  Landye :     I  beg  pardon  ? 

The  Court :  I  say,  did  you  come  here  with  a  chip 
on  your  shoulder?  We  just  asked  another  man  in 
here. 

Mr.  Landye:  No.  I  just  came  to  listen,  your 
Honor. 

The  Court :     All  right. 

Mr.  Etling:  But  the  Act  revised  or  section 
amended  shall  be  set  forth  at  full  length.  And  in 
this  regard  I  also  wish  to  urge  that  the  act  violates 
Article  I,  Section  21  of  the  Oregon  Constitution,  in 
that  it  impairs  the  obligation  of  contracts  in  the 
Oregon  Constitution,  and  also  it  violates  the  Oregon 
constitutional  provision  on  due  process. 

Now  leading  up  to  this  case,  I  wish  to  cite  the 
case  of  39  Fed.  376,  the  Barrowdale  case,  and  that 
was  a  case  before  Judge  Deady  of  this  court,  de- 
cided in  1889,  and  I  would  like  to  mention  to  the 
Court,  the  Court  already  knows  that  Judge  Deady 
was  a  Justice  of  the  Territorial  and  Supreme  Court 
of  [79]  Oregon  for  about  ten  years.  He  also  pre- 
sided at  the  Constitutional  Convention  in  Oregon  as 
Chairman,  and  he  was  District  Judge  until  his 
death,  a  period  of  about,  I  believe,  twenty  or  tliirty 
years;  and  also  Judge  Deady  at  the  time  compiled 
the  Oregon  Laws. 

The  Court:  And  you  might  add  he  was  red- 
headed and  his  picture  appears  above  me. 

Mr.  Etling:     In  this  Barrowdale  case,  speaking 
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of  the  intention  and  i)urj)ose  of  this  Constitutional 
provision,  he  states: 

"The  purpose  of  th(»  Constitution  in  requiring 
the  'subject'  of  an  act  to  be  expressed  in  the  tith^ 
thereof  is  a])parent,  and  has  often  beeji  stated  by 
Courts  and  Judges  with  great  unanimity.  I^riefly,  it 
is  to  give  notice  to  members  of  the  Legislature  and 
others  concerned  of  the  general  scope  and  purpose 
of  the  proposed  legislation,  and  to  prevent  the 
enactment  of  laws  containing  clauses  and  provisions 
not  indicated  by  the  title,  as  therein  expressed. 
Therefore,  the  Constitution  is  not  complied  with  in 
this  respect  by  the  expression  of  a  or  any  subject 
in  the  title,  but  the  subject  of  the  Act  must  be  truly 
expressed." 

Then  getting  later  down  to  the  Oregon  Decisions 
there  is  the  State  Ex  Rel  Thomas  v.  Hoss,  143  Ore. 
41. 

Proceedings  by  Deputy  Labor  Commissioner  to 
require  Secretary  of  State  to  audit  plaintiff's  claim 
and  issue  a  warrant.  [80] 

In  this  case  the  Legislature  enacted  a  law  pro- 
viding for  a  temporary  reduction  of  salaries  of  state 
officials  and  the  Act  contained  an  emergency  clause, 
whereby  it  became  effective,  on  the  signature  of  the 
Governor,  as  the  case  at  bar,  and  also  there  was  a 
section  that  repealed  all  acts  and  parts  of  acts  in 
conflict  therewith. 

Among  the  contentions  of  the  plaintiff  was  that 
the  Act  violated  Article  IV,  Section  22  of  the  Ore- 
gon Constitution,  and  on  the  day  that  the  law  took 
effect  there  was  already  fifteen  days'  salary  earned 
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by  the  party  involved  here.  It  was  held  that  the 
right  to  this  salary  was  vested  and  cannot  be  taken 
away  by  the  legislation  thereafter  enacted. 

The  Court:     What  is  the  Article  referred  tof 

Mr.  Etling:  That  is  the  section  I  just  read,  that 
every  Act  must  be  set  forth — ''No  Act  shall  ever 
be  revised  or  amended  by  mere  reference  to  its  title, 
but  the  Act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length." 

The  Court:     Yes. 

Mr.  Etling:  And  then  going  on,  the  Oregon  Su- 
prem.e  Court  expressed  the  purpose  of  this: 

''This  section  was  adopted  for  good  reasons.  It 
has  been  a  custom  with  our  legislators  to  amend 
existing  laws  by  mere  reference  to  their  titles,  and 
imder  that  cover  to  change  words  and  phrases  any- 
where in  its  sections,  to  insert  [81]  and  strike  out 
sentences;  to  repeal  parts  of  sections  at  one  ses- 
sion, and  at  the  next  to  repeal  and  amend  until  it 
had  become  a  real  task  to  discover  what  was  the 
existing  statute  on  many  subjects,  and  without  the 
utmost  watchfulness  the  legislators  could  not  know 
the  extent  or  effect  of  proposed  amendments." 

In  the  case  of  Donlan  v.  Barnard,  5  Ore.  390,  the 
Court  again  expounded  the  purjjose  of  this  Consti- 
tutional Provision,  and  it  stated: 

"Hence,  the  Legislature  is  required  bv  oiu'  Con- 
stitution to  set  out  and  incorporate  in  the  amenda- 
tory act  not  only  the  changes  made  in  the  Act 
amended,  but  the  portions  thereof  not  effected  by 
the  amendment  in  such  manner  that  the  syntax  and 
meaning  of  the  law  as  amended  will  be  complete 
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within  itself.  1^his  is  required  in  order  that  those 
who  are  interested  in  knowing  what  the  law  is  may 
find  it  out  without  prospecting  through  a  labyrintli 
of  words,  phrases  and  sentences,  as  found  in  a  long 
list  of  acts  amendatory  of  the  others,  to  ascertain 
what  the  law  is  in  force  at  the  time." 

The  Court:  Of  course  I  would  expect  you  to 
have  strong  opinions  about  this  case.  I  had  a  ware- 
houseman's case  that  you  had  where  $3.75  was  in- 
volved, or  some  such  sum,  and  I  took  two  days  here 
in  trying  to  correlate  the  Oregon  statutes  on  ware- 
housemen. 

Mr.  Etling:  Yes.  I  remember  that  very  vividly, 
your  Honor.  [82] 

The  Court:  I  would  have  been  glad  to  put  up 
the  $3.75  many  times  during  the  two  days  but  I 
didn't  see  any  way  to  do  it  really.  I  pretty  near  lost 
Laird  McKenna's  friendship  over  it.  He  was  on 
the  other  side.  He  thought  it  was  a  great  waste  of 
time.     I  didn't  hold  with  you,  either,  did  I? 

Mt.  Etling:  Yes,  you  did,  but  I  don't  believe 
your  Honor  decided  it  under  the  Oregon  statutes. 
That  was  on  a  mechanic's  lien. 

Now  finally,  in  25  R.C.L.,  Sections  117  and  119, 
it  is  stated: 

''But  if  an  Act  is  not  complete  in  itself,  and  is 
clearly  amendatory  of  a  former  statute,  it  falls 
within  the  constitutional  inhibition,  whether  or  not 
it  purports  on  its  face  to  be  amendatory  or  an  in- 
dependent act." 

And  it  states:  "Even  though  an  Act  professes  to 
be  an  independent  Act  and  does  not  purport  to 
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amend  any  prior  Act,  still  if,  in  fact,  it  makes 
changes  in  an  existing  Act  by  adding  new  provi- 
sions and  mingling  the  new  with  the  old  on  the 
same  subject  so  as  to  make  the  old  and  the  new  a 
connected  piece  of  legislation  covering  the  same 
subject,  the  latter  Act  must  be  considered  an 
amendment  of  the  former  and  as  within  the  consti- 
tutional prohibition. ' ' 

Now  at  this  time  I  wish  to  cite  a  case  of  Sayles 
V.  Oregon  Central  Railway  Company,  decided  by 
this  Court  in  1879,  again  by  Judge  Deady,  and  it  is 
a  short  case.  It  might  be  [83]  easier  for  the  Court 
to  refer  to  the  case. 

The  Court :     Get  that,  will  you. 

Mr.  Etling:     It  is  6  Sawyer  31. 

The  Court:  Go  right  ahead  while  I  am  looking 
at  it. 

Mr.  Etling:  Now  that  was  an  action  for  dam- 
ages for  patent  infringement  and  the  defendant  de- 
murred to  the  complaint  and  alleged  the  action  was 
barred  by  the  lapse  of  time.  Section  55  of  the  Pat- 
ent Act  of  1870  provided  that  actions  arising  under 
the  patent  laws  '^  shall  be  brought  during  the  term 
for  which  letters  j^atent  shall  be  granted  or  extend- 
ed, or  within  six  years  after  the  expiration  there- 
of." 

In  the  Revised  Statutes  said  Section  55  is  re- 
enacted  as  Section  4921,  less  the  limitation  clause 
above  quoted,  which  was  repealed  by  operation  of 
Section  5596  of  the  Revised  Statutes.  Section  721 
of  the  Revised  Statutes  reenacts  Section  34  of  the 
Act  of  September  24th,  1879,  making  the  laws  of 
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the  several  states  "rules  of  decisions  in  tiials  at 
common  law",  except  where  the  laws  of  the  United 
States  otherwise  provide.  Now  under  this  Act,  this 
Rules  and  Decisions  Act,  it  has  been  uniformly  held 
that  when  Congress  has  not  otherwise  specially 
provided,  the  state  statute  apj)lies  to  actions  in 
Federal  Courts.  It  follows  unless  there  is  a  sav- 
ings clause  in  the  Federal  Statutes  as  revised,  that 
only  a  state  statute  would  apply. 

Now  plaintiff,  or,  rather,  the  defendant,  assuming 
[84]  that  there  was  no  saving  clause,  contends  that 
this  action  was  barred  by  Subdivision  1  of  Section 
8  of  the  Oregon  Civil  Code,  which  limits  commence- 
ment of  actions  enumerated  to  two  years  from  the 
time  cause  of  action  accrued. 

Originally  the  clause  in  Subdivision  1  of  Section 
8 — that  is  the  Oregon  Code — concerning  actions  for 
any  other  "injuries  to  the  person  or  rights  of  an- 
other'\  under  which  it  is  sought  to  bar  this  action, 
was  contained  in  Subdivision  5  of  Section  6  of  the 
Territorial  or  of  the  general  laws  of  Oregon,  and 
that  gives  six  years  in  which  to  Sue  upon  causes 
of  action  therein  enumerated.  But  by  the  subse- 
quent Act  of  October  22nd,  1870,  Oregon  Session 
Laws  of  that  date,  it  was  attempted  to  amend  both 
Sections  6  and  8  of  the  Code  as  it  had  previously 
existed,  by  simply  repealing  Section  5  of  the  Code 
and  repealing  and  re-enacting  Section  8,  so  as  to  in- 
clude in  Subdivision  1  thereof  the  cases  before  then 
provided  for  in  Subdivision  5  and  thereby  reduce 
the  time  within  which  actions  might  be  bi'ought 
from  six  to  two  years. 
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The  Court  said: 

^'It  can  hardly  be  doubted  that  this  attempt  to 
amend  said  Section  6  by  simply  repealing  a  cer- 
tain portion  of  it,  is  in  direct  violation  of  Section 
22  of  Article  IV  of  the  Constitution  of  the  State, 
which  provides  that  'no  Act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the  Act 
revised  or  section  amended  shall  be  set  forth  and 
[85]  published  at  full  length.'  " 

The  Court  goes  on  to  say,  now  although  Section 
8  may  have  been  properly  amended,  yet,  if  Sec- 
tion 6  was  not,  then  Subdivision  5  thereof  is  still  in 
force;  wherefore,  the  result  is  that  there  are  two 
periods  of  limitation  in  the  statute  for  actions  of 
this  kind — one  for  six  years,  the  other  for  two.  In 
such  a  case  the  plaintiff  may  avail  himself  of  the 
longer  period,  and  the  shorter  is  practically  a 
nullity. 

I  believe  that  case  is  practically  on  all  fours  with 
the  case  before  us. 

The  Court:  You  might  tie  it  up  a  little  further 
now.     Why  do  you  think  it  is? 

Mr.  Etling:  Well,  I  think  that  because  the  ap- 
plicable state  statute,  prior  to  the  passage  of  this 
six-months  and  90-day  statute,  was  Section  1-204 
Oregon  Code,  1940,  which  stated  that  actions  must 
be  commenced  within  six  years;  first,  upon  actions 
for  contract  or  liability,  express  or  implied,  except- 
ing those  m.entioned  in  Section  1-203,  and,  two, 
upon  an  action  for  liability  created  by  statute  other 
than  a  penalty  or  a  forfiture. 

We  contend  in  this  case  this  is  a  liability  created 
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by  statute  and  we  have  a  number  of  decisions  to 
support  that,  if  the  Court  is  in  doubt  of  that. 

Now  the  six-months  statute — we  have  a  copy  of 
the  [86]  Session  Laws.  We  have  failed  to  set  forth 
the  section  which  it  really  amended  there.  It  makes 
no  reference  to  it  whatsoever,  and  I  don't  know 
whether  your  Honor  has 

The  Court:     I  have  got  it  here. 

Mr.  Etling:  Also  I  have  the  Senate  and  House 
Journals,  which  show  all  the  proceedings  that  were 
taken  by  the  Legislature  on  this  question,  and  there 
was  one  case  where  any  real  objection  seems  to  have 
been  raised.  That  was  raised  by  Senator  Mahoney, 
joined  in  by  Senator  Strayer,  and  they  objected 
to  this  90-day  clause.  I  don't  know  whether  your 
Honor  has  seen 

The  Court:     Of  what  value  is  that? 

Mr.  Etling:  That  all  the  more  confirms  this  ob- 
jection that  if  the  Act  had  been  set  forth  fully  as 
presented  to  the  legislators  the  possibility  of  the 
results  might  have  been  different. 

The  Court:  Now  just  how  is  this  like  the  Deady 
case? 

Mr.  Etling:  Now  in  this  case  this  Act,  the  six- 
months  Act,  amended  and  changed  the  previous 
statute  of  limitations  which  I  have  just  read,  six 
years.  In  the  Deady  case  the  statute  of  limitations 
had  ])reviously  been  six  years  and  the  amendment 
reduced  it  to  two  years.  And  I  also  have  the  Ses- 
sion Laws  in  that  case,  as  well  as  the  general  laws. 
Examination  of  them  will  show  that  this  is  even  a 
more  flagrant  violation  than  there  was  in  that  case, 
and  in  that  case 
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The  Court:  Where  did  you  find  the  Deady  an- 
notation? [87] 

Mr.  Etling:     I  found  that  in  the  Oregon  Code. 

The  Court:  Under  a  section  of  the  State  Con- 
stitution ? 

Mr.  Etling:  Yes.  I  have  it  here,  if  your  Honor 
wishes  to  refer  to  it. 

The  Court:  No.  I  just  wondered  if  it  had  been 
picked  up  by  coditiers  and  carried  along. 

Mr.  Etling:  Yes,  it  had.  Now  I  have  a  few  more 
things  to  say  but  I  don't  want  to  interrupt  this 
particular  phase  of  the  proceedings. 

The  Court :  You  had  better  complete  your  argu- 
ment on  all  points. 

Mr.  Etling:  All  right.  I  have  these  authorities, 
if  the  Court  wishes  to  examine  them.  Now  I  wish  to 
cite  to  the  Court  66  A.L.R.,  page  1483,  also  where 
it  is  stated  that,  **It  is  the  uniform  rule  that  where 
there  is  a  valid  act  and  an  attempted  but  unconsti- 
tutional amendment  to  it,  the  original  Act  is  not 
affected,  but  remains  in  full  force  and  effect,  even 
though  there  are  express  words  of  repeal,  unless 
it  is  clear  that  the  original  intended  such  repeal." 

And  I  also  wish  to  comment  on  the  case  of  Kosh- 
konong  v.  Burton,  cited  by  counsel  for  the  defend- 
ant at  our  last  meeting.  I  have  examined  this  case 
and  I  have  my  doubts  whether,  on  the  authority  of 
this  case,  the  Court  would  find  anything  to  assist  in 
holding  the  six  months  part  of  the  statute  applica- 
ble, should  the  Court  find  the  90-day  portion  [88] 
is  unconstitutional. 

The  Court:     I  will  be  glad  to  hear  you  on  that. 
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Mr.  Etling:  In  this  particular  case  there  liad 
previously  })eeri  a  20-year  statute  of  limitations  and 
it  was  reduced  to  six  years  by  the  Legislature  hut 
it  had  a  one-year  savings  clause.  Where  the  period 
of  time  was  about  ready  to  lapse  it  was  thought  that 
they  should  have  one  year  to  present  it,  and  the 
plaintiff  in  this  case  attacked  the  Constitution  as 
impairing  the  obligations  of  contracts,  and  attacked 
particularly  that  one-year  statute,  and  the  Court 
held  in  that  case  that  if  it  declared  the  one-year  un- 
constitutional— I  believe  it  did — that  the  six  years 
would  not  necessarily  become  controlling  at  all. 

The  Court :  He  didn  't  rule  on  that.  That  is  about 
the  only  thing  I  can  understand  in  that  opinion.  He 
says  explicitly  he  doesn't  want  to  rule  on  that  ques- 
tion, as  to  whether  the  one-year  statute  was  too 
short,  and,  therefore,  unconstitutional. 

Mr.  Etling:  Yes,  but  the  Court  indicated  a  rea- 
sonable time  would  be  allowed.  But  I  did  find  some 
consolation  in  the  case,  particularly  on  this  ques- 
tion of  nonresidence,  and  I  wish  to  cite  it  to  support 
this  other  case  that  I. have  in  my  brief.  It  is  Adams 
&  Treese  Company  v.  Kenoyer. 

In  this  Koshkonong  case,  page  675,  the  Coui-t  rec- 
ognized that  what  would  be  reasonable  time  might 
be  different  in  the  [18]  case  of  nonresidence  o\'  a 
party,  and  made  this  comment: 

"Whether  the  first  proviso  in  the  Act  of  1872,  as 
to  some  causes  of  action,  especially  in  its  applica- 
tion to  citizens  of  other  States  holding  negotiable 
municipal  securities,  is  or  not  in  ^•iolation  of  tliat 
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condition,  is  a  question  of  too  much  practical  impor- 
tance and  delicacy  to  justify  us  in  considering  it, 
unless  its  determination  be  essential  to  the  disjjosi- 
tion  of  the  case  in  hand." 

The  Court  refused  to  rule  on  it  because  it  was 
not  before  the  Court. 

I  believe  that  is  all.  If  there  is  any  doubt  of  the 
Court  as  to  whether  or  not  this  is  a  penalty  or  liq- 
uidated damages,  I  would  like  to  cite  some  addition- 
al authorities. 

The  Court:     Well,  how  is  that? 

Mr.  Etling :  If  there  is  any  doubt  in  the  Court 's 
mind  as  to  whether  or  not  this  16(b)  of  the  Fair 
Labor  Standards  Act  is  a  penalty  statute,  or,  rather, 
a  liability  created  by  statute,  we  have  some  addi- 
tional authorities. 

The  Court:  There  has  been  no  issue  made  on  it 
by  the  other  side,  has  there? 

Mr.  Etling:  We  have  cited  some  authorities  in 
our  original  brief. 

The  Court:  Has  the  other  side  made  any  issue 
of  it? 

Mr.  Biggs:  We  haven't  made  any  particular 
issue  on  that. 

The  Court:     No.  [90] 

Mr.  Etling:  Other  than  referring  the  Court  to 
some  of  these  original  Acts,  that  is  all  I  have. 

The  Court :  I  have  a  little  personal  matter  which 
will  take  me  fifteen  minutes.  I  will  be  back  after 
that  time.     That  will  give  you  a  chance  also  to 
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check  over  material  a)M)iit  this  Deady  case.  I  would 
like  to  have  you  consider  it  now. 
(ShoTt  recess.) 

Mr.  Etlini^':  Your  Honor,  1  realize  my  time  is 
up  but  I  do  want  to  mention  that  I  also  have  the 
Iowa  Session  Laws  containinjij  a  copy  of  tliat  stat- 
ute from  Iowa  that  was  held  unconstitutional. 

The  Court:  What  does  it  say*?  You  stated  here 
the  other  day  it  was  directly  and  solely  against  the 
Federal  Statutes? 

Mr.  Etling:     Yes. 

The  Court:  And  not  against  the  Fair  Labor 
Standards  Act  alone,  I  suppose? 

Mr.  Morris:     That  is  correct. 

Mr.  Etling:  It  says,  "All  rights  under  Federal 
Statutes.  In  all  cases  wherein  a  claim  oi-  cause  of 
action  has  arisen  or  may  arise  pursuant  to  the  pro- 
visions of  any  Federal  statute,  wherein  no  period 
of  limitation  is  prescribed,  the  holder  of  such  claim 
or  cause  of  action  may  commence  action  thereon 
within  but  not  after  a  period  of  six  months  before 
March  1st,  1943,  if  such  claim  or  cause  of  action 
arose  prior  to  March  1st,  1943,  or  witliin  but  not 
later  than  six  months  after  the  accrual  [91]  of  such 
claim  or  cause  of  action  if  such  claim  or  cause  of 
action  arose  after  March  1st,  1943." 

Mr.  Morris:  May  it  please  the  Court,  I  will  en- 
deavor to  confine  my  remarks  to  the  question  of  con- 
flict of  this  statute  with  Amendment  22.  Article  lY, 
of  the  Oregon  Constitution. 

I  think  it  w^ould  be  helpful  if  we  should  first  con- 
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sider  the  evil  at  which  the  Constitutional  provision 
was  aimed,  as  obviously  the  provision  will  be  con- 
strued in  the  light  of  the  evil — the  Territorial  Laws 
of  1.959,  several  of  the  Territorial  Laws,  which  serve 
as  examples  of  the  type  of  legislation  which  the 
amendment  was  designed  to  prohibit. 

In  1859,  at  page  61,  this  is  one  of  the  Territorial 
Laws  and  will  serve  as  an  illustration: 

*'An  Act  to  amend  an  act  entitled,  'An  Act  relat- 
ing to  roads  and  areas.' 

"Section  1  .  .  .  that  the  act  relating  to  roads  and 
areas  be  so  amended  that  the  word  ^ April'  wherever 
it  occurs  in  Title  4th  of  said  Act,  be  changed  to 
'December',  and  that  the  word  'May'  in  Section  27, 
be  changed  to  'March'." 

Again,  another  act  in  the  same  report,  "That  the 
act  entitled  'An  Act  relating  to  "stallions",  passed 
January  10,  1^54,'  be,  and  is  hereby  amended,  by 
striking  out  the  words  'two  years',  in  the  first  sec- 
tion of  said  act,  and  by  inserting  the  words  'eight- 
een months'  in  the  place  of  the  words  so  stricken 
out." 

Well,  there  are  numerous  other  examples,  but 
that  [92]  will  serve  to  show  what  the  policy  of  the 
Territorial  Legislature  was. 

Considering  the  Constitutional  provision,  I  think 
the  conclusion  may  safety  be  drawn,  after  a  study 
of  the  Oregon  Supreme  Court  cases,  that  a  statute 
which  is  complete  within  itself,  a  statute  which  does 
not  patently  attempt  to  amend  the  existing  legisla- 
tion, does  not  fall  within  the  ban  of  the  Constitu- 
tional provision. 
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A  statute  which  in  form  is  independent  legisla- 
tion is  not  subject  to  the  criticism  that  it  does  not 
comply  with  the  Constitution. 

The  fact  that  such  a  statute  amends  or  repeals 
by  implication  existing  statutes  does  not  violate  the 
Constitutional  provision. 

I  think  the  leading  case  in  Oregon,  construing  the 
Constitutional  provision,  is  Warren  v.  Crosby,  re- 
ported in  24  Ore.  558.  The  question  there  arose  on 
the  power  of  the  City  of  Astoria  to  levy  and  collect 
taxes.  There  had  been  a  special  Act  creating  As- 
toria, giving  the  council  the  power  to  assess,  levy 
and  collect  taxes.  A  general  law  was  then  enacted, 
or  thereafter  enacted  by  the  state  legislature,  which 
covered  the  assessment  and  levy  of  taxes,  and,  in 
effect,  repealed  the  provision  in  the  charter  of  the 
Cit}^  of  Astoria,  under  which  the  council  attempted 
to  act.  This  suit  was  brought  to  enjoin  action  by 
the  councilmen  under  the  previous  law.  There  is  a 
[93]  lengthy  and  quite  an  enlightened  discussion 
of  the  effect  of  this  Constitutional  provision.  T  will 
not  attempt  to  read  all  of  it.  Referring  to  the  Con- 
stitutional provision  the  Court  said : 

"The  language  of  that  provision  is  ))oth  prohibi- 
tory and  mandatory.  By  its  terms  it  inhibits  the 
revision  or  amendment  of  an  Act  by  mere  refere- 
ence  to  its  title,  and  requires  that  the  Act  revised, 
or  section  amended,  shall  be  inserted  at  leiigth.  Tt 
does  not  purport  to  limit  or  restrict  the  power  of 
the  Legislature  in  the  enactment  of  laws:  it 
relates  only  to  the  mode  or  form  in  which  the  leg- 
islative power  shall  be  exercised.  The  evil  it  sought 
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to  remedy  was  the  mode  in  which  the  legislative 
power  was  sometimes  exercised  in  the  enactment 
of  advisory  or  mandatory  laws.  This  evil,  as  is 
well  known,  was  the  practice  of  amending  or  revis- 
ing laws  b}^  additions  or  other  alterations,  which, 
without  the  presence  of  the  original  law,  were  usu- 
ally unintelligible.  Acts  were  passed  amending  stat- 
utes by  substituting  one  phrase  for  another,  or  by 
inserting  a  sentence,  or  by  repealing  a  sentence,  or 
a  part  of  a  sentence,  in  some  portion  or  section 
thereof,  which,  as  they  stood,  often  conveyed  no 
meaning,  and,  without  examination  and  compari- 
son with  the  original  statute,  failed  to  give  notice 
of  the  changes  effected.  By  such  means,  an  oppor- 
tunity was  afforded  for  incautious  and  fraudulent 
legislation,  and  endless  confusion  was  introduced 
into  the  law.  Legislators  [94]  were  often  deceived 
and  the  public  imposed  upon  by  such  modes  of  leg- 
islation. To  prevent  these  consequences,  and  to  se- 
cure a  fair  and  intelligent  exercise  of  the  law-mak- 
ing power,  was  the  object  of  the  Constitutional  pro- 
vision in  question." 

"While,  therefore,  the  effect  of  the  Act  was  to 
alter  or  change  to  this  extent  an  existing  power,  it 
was  produced  by  such  Act  repealing  pro  tanio,  by 
implication,  the  section  of  the  charter  which  con- 
ferred it.  The  Act  itself  was  complete — its  meaning 
and  scope  plain  and  apparent;  nor  was  there  any- 
thing on  its  face  to  evince  an  amendatory  charac- 
ter. It  was  an  independent  Act  of  legislation  de- 
signed to  regulate  the  sale  of  liquor  in  the  state." 

This  is  referring  to  another  case. 
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"When  i\n  Act  of  lliis  character  so  operates  as 
to  modify  oi-  change  prior  acts  of  legislation,  it  does 
not  fall  with  the  mischief  designed  to  be  remedied 
by  the  Constitution,  although  the  effect  is  to  alter 
or  amend  by  implication  some  prior  legislation  upon 
the  same  subject." 

Now  the  statute  here  involved  is  not  designed  as 
amendatory  legislation.  It  is  complete  upon  its  face. 
It  is  independent  legislation  and  meets  the  tests  es- 
tablished by  the  Oregon  Supreme  Court. 

I  think  the  excerpts  I  read  will  serve  to  dis- 
tinguish the  decision  by  Judge  Deady.  The  legis- 
lation involved  in  that  [95]  case  was  this: 

"That  Subdivision  5  of  Section  6  of  Chapter  I 
of  the  Code  of  Civil  Procedure  be  hereby  repealed." 

Judge  Deady  suggested  that  that  did  not  comply 
with  the  Constitutional  provision,  and  that  was  one 
of  the  faults,  as  this  Crosby  case  points  out,  that 
the  Constitution  was  designed  to  cure.  All  that  the 
Deady  case  holds  is  that  the  Legislature  may  not 
expressly  repeal  a  portion  of  a  statute  by  reference 
to  a  subdivision.  We  do  not  have  that  type  of 
situation  here,  your  Honor.  T  can  go  on  and  labor 
the  point  and  refer  you  to  all  the  Oregon  cases.  I 
think  you  will  find  Warren  v.  Crosby,  and  State  v. 
Hoss,  143  Ore.  41,  as  enlightening  as  any,  and  T 
think  the  principles  that  they  establish  can  lead 
only  to  the  conclusion  that  this  statute  does  not 
violate  the  Constitution. 

I  have  nothing  further  to  add,  unless  there  is  some 
question.  Do  you  care  for  the  citations  of  all  the 
Oregon  cases,  your  Honor? 
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The  Court:     No. 

Mr.  Biggs:  I  don't  knoAV  if  there  is  anything 
more,  if  the  Court  please,  on  any  of  these  points 
that  can  be  added  that  has  not  already  been  said. 
Mr.  Mundorff  called  to  my  attention  during  the 
recess  that  these  annotations  would  seem  to  bear  out 
the  i^roposition  that  this  Court  clearly  in  this  case 
has  the  authority  to  pass  on  the  constitutionality 
of  the  Act.  [96]  It  calls  attention  to  this  statement 
in  the  annotation  establishing  that  a  single  Judge 
may  even  pass  on  an  application  for  a  permanent 
injunction,  relying  upon  or  asserting  the  unconsti- 
tutionality of  a  state  Act  if  no  interlocutory  injunc- 
tion is  sought  in  the  beginning. 

The  Court :  Do  you  want  to  add  anything  to  the 
claim  you  made  the  other  day  for  the  Koshkonong 
case. 

Mr.  Biggs:  Well,  I  have  read  that  case,  your 
Honor,  and  have  done  some  additional  research  in 
connection  with  it.  I  don't  see  how  the  case  can 
stand  for  anything  other  than  the  proposition  we 
asserted  for  it  the  other  day.  In  the  Koshkonong 
case  the  Supreme  Court  said.  We  do  not  find  it  nec- 
esssary  actually  to  pass  upon  the  reasonableness  of 
the  one-year  saving  clause  because  the  fact  is  the 
action  was  not  brought  within  the  six  years  pro- 
vided by  the  new  statute,  in  admitting  that  the  six 
years  in  any  event  would  be  a  reasonable  time,  and 
since  it  was  not  brought  within  that  time  but  was 
brought  within  eight  years  after  the  case  had  ac- 
crued— after  the  statute  had  been  passed — that  it 
was  brought  and  gave  as  its  reasons,  your  Honor, 
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the  principle  timt  if  the  savings  clause  did  fall,  so 
that  an  action  that  had  not  heen  barred  by  the  pre- 
vious statute  of  limitations,  and  was  still  an  enforce- 
able cause  of  action  when  the  new  statute  was  passed 
— if  the  new  statute  cut  if  off  immediately,  [97] 
then  of  course  it  may  be  said  to  be  unconstitutional, 
because  it  deprived  him  of  property  without  due 
process,  but  if  it  provided  a  savings  clause,  which 
was  insufficient  in  length  of  time,  the  savings  clause 
would  be  inoperative  and  a  reasonable  time  would 
be  given  after  the  enforcement  of  that  cause  of 
action. 

The  Court:     Why? 

Mr.  Biggs:  Because  if  the  other  is  unconstitu- 
tional, then  the  savings  clause  is  unconstitutional. 
That  does  not  mean  the  entire  Act  falls.  Only  that 
part  of  it  that  is  declared  to  be  unconstitutional  is 
eliminated;  then  a  reasonable  time  must  remain. 
What  is  a  reasonable  time  evidently  is  left  to  the 
Court  but  the  Court  in  that  case  considered  six 
years 

The   Court:     What   time   is   a   reasonable   time? 

Mr.  Biggs :  Well,  a  reasonable  time  must  remain 
to  future  determination.  I  think  it  is  conceded  by 
most  Courts  if  the  new  statute  of  limitations  com- 
ing to  be  applied  immediately,  were  held  to  be  effec- 
tive so  as  to  bar  at  that  time  existing  causes  of  ac- 
tion which  were  still  alive  under  the  old  statute, 
then  it  would  be  held  unconstitutional  as  being  in 
conflict  with  several  sections  of  the  Constitution. 

The  Court:     Wasn't  that  rewriting  the  statute.' 

[98] 
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Mr.  Biggs:  They  haven't  held  it  as  rewriting 
the  statute.  They  have  held,  in  the  Koshkonong 
case  that  by  seeking  a  construction  of  the  statute 
that  will  save  its  constitutionality,  the  Court  is  act- 
ing within  its  prerogative;  that  is,  that  it  should 
seek  always  to  find  a  construction  which  will  pre- 
serve the  constitutionality  of  the  Act. 

The  Court:  Justice  Harlan  never  used  that 
phrase  in  that  opinion. 

Mr.  Biggs:  No.  Didn't  use  which  phrase  in  that 
opinion — in  the  Koshkonong  case? 

The  Court:     Yes. 

Mr.  Biggs :  No,  I  think  that  he  did  not,  although 
I  think  that  is  probably  implied  in  the  opinion,  and 
I  think  that  principle  has  been  asserted  by  other 
Courts,  and  I  think  the  Koshkonong  case  has  been 
cited  to  support  it. 

The  Court :  Was  this  his  argument,  do  you  think, 
which  he  didn't  put  on  paper,  but  was  this  his  rea- 
soning: That  if  the  savings  clause  fell,  that  would 
leave  the  20-year  statute  as  to  accrued  causes'? 

Mr.  Biggs:     Yes. 

The  Court:  The  old  statute  in  that  case  was 
twenty  years. 

Mr.  Biggs:     That  is  correct. 

The  Court:  And  would  give  subsequently  accru- 
ing causes  six  years  only? 

Mr.  Biggs:     That  is  correct.  [99] 

The  Court:  And  would  make  the  statute  so  lop- 
sided that  it  would  defeat  the  whole  statute. 

Mr.  Biggs :     I  think  that  is  fairly  inferably  from 
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thaf,  your  Hon(3r,  because  clearly  the  Legislature 
must  be  believed  to  have  not  wanted  the  20-year  stat- 
ute. That  was  too  loni;-  a  time.  They  no  longer 
wanted  that  to  be  operative.  They  attempted  to 
amend  it  and  thereby  declare  the  pu])lic  policy  of 
the  state  to  shorten  the  tim.e  and  not  permit  the 
accumulation  of  twenty  years.  Now  there  would  be 
a  distinction  between  causes  of  action  accruing  be- 
fore that  time  and  causes  of  action  accruing  after 
that  time. 

The  Court:  So,  if  that  is  what  the  learned  Jus- 
tice had  in  mind,  although  he  certainly  didn't  get 
it  on  paper — if  that  is  what  the  learned  Justice 
had  in  mind  applying  to  this  case,  if  the  savings 
clause  of  90  days  were  to  fall  here,  that  would  leave 
the  accrued  causes  under  the  six-years  statute. 

Mr.  Biggs:  We  don't  agree  with  that.  That  is 
contended  for  by  counsel  here  but  we  don't  believe 
that  under  the  Koshkonong  case  that  would  be  effec- 
tive. 

The  Court :  Well,  I  guess  there  is  something  else 
then.  I  thought  we  had  just  said  in  the  Koshkonong 
case — how  is  that  spelled? 

Mr.  Biggs :     Koshkonong — K-o-s-h-k-o-n-o-n-g. 

The  Court:  All  right.  I  thought  we  just  said  in 
the  Koshkonong  case  that  what  Justice  Harlan  must 
have  had  in  [100]  mind  was  that  if  the  savings 
clause  of  one  year  fell  that  would  leave  the  old 
20-year  statute  applicable  to  accrued  causes  as 
against  six  years  only  for  subsequently  accruing 
causes. 

Mr.  Biggs:     Oh,  I  see.  Well,  I  think  that  is  one 
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alternative  that  we  thought  might  occur,  but  I  think 
he  really  held  that  to  avoid  that  alternative  being 
held  operative  and  no  six-year  statute.  That  is  what 
I  thought  the  new  case  stood  for.  We  have  read  it 
so  many  times  and  it  is  a  difficult  thing  to  under- 
stand from  the  language. 

The  Court:  I  know.  The  more  you  read  it  the 
worse  off  you  are. 

Mr.  Biggs:  Yes.  It  says  this:  "Whether  the  first 
proviso  in  the  Act  of  1872,  as  to  some  causes  of  ac- 
tions, especially  in  its  application  to  citizens  of 
other  States  holding  negotiable  municipal  securi- 
ties, is  or  is  not" — that  is  the  savings  clause — '4s 
or  is  not  in  violation  of  that  condition,  is  a  question 
of  too  much  importance  and  delicacy  to  justify  us 
in  considering  it." 

The  Court:  Of  course  he  didn't  have  it  before 
him;  in  that  case *?  He  didn't  have  the  one  year, 
did;  he?    .  .:  . 

Mr.  Biggs :  Yes,  he  did,  your  Honor,  because  the 
coupons  at  the  time  the  1872  Act  was  passed,  the 
coupons  were  still  alive  in  the  20-year  statute.  Then 
the  1872  statute  was  passed  giving  them  six  years. 
He  didn't  actually  })ring  his  [101]  action  until  eiiilit 
years  after  the  1872  action  had  passed,  and  that  is 
the  reason  that  the  Court  said  it  is  not  necessary 
to  considei'  this  one-year  statute  because,  in  any 
event,  he  didri't  bring  it  within  tlie  remaining  six 
years,  and  also  said,  "We  think  it  is  not  necessary 
to  consider  it.  If  the  proviso,  in  its  application  to 
some  cases,  is  obnoxious  to  tlie  objection  that  it  does 
not  allow  sufficient  time  within  which  to  sue  before 
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the  bar  takes  effect,  and  is,  therefore,  iin(^onstitii- 
tional,  as  impairing  the  obligation  of  the  contract 
between  the  town  and  its  existing  creditors,  it  does 
not  follow  that  the  entire  Act  would  fall  and  become 
inoperative.  The  result,  in  such  case,  would  be,  that 
the  plaintiffs  and  other  holders  of  the  coupons  would 
have  not  simply  one  year,  but — under  the  construc- 
tion we  have  given  to  the  statute  in  force  prior  to 
the  Act  of  1872 — to  a  reasonable  time  after  the  pas- 
sage within  which  to  sue.  And  if  a  proper  construc- 
tion of  that  Act,"  the  1872  Act,  ** would  give  the  full 
period  of  six  years,  after  its  passage,  within  which 
to  sue  upon  coupons  maturing  before  its  passage, 
the  judgment  below  cannot  be  sustained." 

The  Court:  Mr.  Biggs,  the  Legislature  passes  a 
law  and  says  that  a  man  who  has  an  accrued  claim 
prior  to  the  effective  date  of  the  Act,  has  90  days 
within  which  to  sue  on  the  claim,  and  that  claims 
subsequently  accruing  must  be  brought  within  six 
months.  One  of  the  former  class  going  to  a  lawyer 
on  the  ninety-first  day  is  told  that  his  claim  is 
barred,  he  can't  [102]  bring  his  case,  and  then  he 
gets  another  idea  and  a  year  later  sues.  He  is  met 
with  the  limitation  statute.  He  is  met  with  the  argu- 
ment that  he  had  six  months  and  he  didn't  sue  with- 
in the  six  months,  and  he  says,  "But  the  statute 
says  I  have  ninety  days  and  I  went  to  a  lawyer  on 
the  ninety-first  day  and  he  said  I  was  one  day  too 
late.  If  I  had  known  then  I  had  six  months,  or  if 
the  lawyer  had  known  I  had  six  months,  he  would 
not  have  told  me  that ;  or  if  I  had  known  I  had  six 
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months  I  would  have  gone  and  got  another  lawyer." 
He  said,  "I  was  just  going  by  what  the  statute  said, 
and  this  is  an  idea  all  made  up  after  the  fact  to  up- 
hold the  statute  but  it  works  out  very  badly  for  me. 
It  looks  to  me  like  somebody  is  rewriting  the  stat- 
ute. It  looks  to  me  like  I  was  entitled  to  be  guided 
by,  what  the  statute  says  as  to  my  case." 

;  Mr.  Biggs :  In  the  case  that  your  Honor  has  put, 
you  illustrate  the  difference  in  the  application  of 
this  statute  to  various  individuals.  Now  I  don't 
think  anyone  contends  that  the  ninety  days  can  be 
prolonged  to  six  months  by  words  of  the  statute,  but 
I  think  that  in  the  Koshkonong  case  and  the  Sohn 
case,  the  one  I  am  going  to  refer  to  a  little  bit  later 
— I  think  the  Court,  in  the  Koshkonong  case,  simply 
said:  "We  don't  have  to  determine  whether  the 
one-year  statute  is  reasonable  or  not  reasonable  in 
this  particular  case,  because  even  if  we  hold  that 
it  is  unreasonable,  and,  therefore,  falls,  he  still  has 
not  brought  his  action  within  the  time  [103]  that 
would  be  applicable  if  the  one-year  statute  were 
not  applicable  or  were  not  valid." 

I  think  it  is  simply  a  rule  that  the  Court  in  that 
case  adopts  to  avoid  passing  on  the  constitutionality 
of  the  one-year  period. 

He  says,  "It  is  not  necessary  to  pass  on  that, 
because  this  man  didn't  attempt  to  exercise  his 
rights  within  that  one  year.  If  he  had,  then  it 
would  be  necessary  for  us  to  determine  whether  or 
not  it  was  or  was  not  barred,  but  since  he  didn't, 
and  also  then  didn't  exercise  his  rights  within  the 
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remaining  six  years,  that  certainly  would  have  been 
a  reasonable  time,  and,  therefore,  the  apf)lif'al)le 
I)eriod.  He  is  not  here  in  this  particular  case.  The 
circumstances  are  not  such  that  we  are  required 
to  pass  on  it." 

I  think  that  is  the  explanation  of  the  Burton 
case. 

As  to  the  general  |)rinciple  of  the  applicable 
statutes  of  limitations  where  no  savings  clause  at 
all  is  provided,  the  Supreme  Court  in  the  Sohn  v. 
Waterson  case  has  considered  the  proposition.  Of 
course  if  the  Court  is  not  familiar  with  that  case 
I  would  like  to  call  your  attention  to  the  facts  of 
the  case.  That  is  reported  in  17  Wallace  Reports 
596. 

In  that  case  the  plaintiff,  Sohn,  a  resident  of 
Ohio,  had  recovered  a  judgment  against  Waterson, 
who  was  also  a  resident  of  Ohio.  That  is  in  17 
Wallace  596,  back  in  1854.  [104]  Waterson  tTieii' 
removed  to  Kansas  and  after  he  had  been  in  Kansas 
about  three  years  Kansas  passed  a  statute  of  limi- 
tations applying  to  judgments,  bonds,  notes,  and  so 
on,  and  requiring  that  the  action  be  commenced 
thereon  within  two  years  from  the  date  of  accrual 
of  the  cause  of  action.  Here  Waterson  had  been 
sued  in  Ohio,  judgment  had  been  obtained  a,2:ainst 
him,  and  then  he  had  removed  to  Kansas  and  after 
he  had  been  in  Kansas  a  short  time,  or  about  three^ 
years,  a  Kansas  statute  was  passed  reducing  the 
time  to  commence  an  action  on  judgment  to  two 
years.  Previous  to  that  time  I  think  there  had 
bieen  no  statute  of  limitations  at  all  on  it.     Sohn 
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came  into  Kansas  then  and  he  sued  Waterson  in 
Kansas  on  the  judgment  and  the  statute  of  limita- 
tions was  pleaded.  The  Court  overruled  the  de- 
murrer to  the  statute  and  entered  the  judgment  for 
the  defendant,  sustaining  the  statute. 

Plaintiff,  on  appeal,  contended  that  since  the 
statute  contained  no  savings  clause  as  an  existing 
cause  of  action  more  than  two  years  old,  it  was 
unconstitutional  and,  therefore,  there  was  no  statute 
of  limitations  applicable  at  all.  That  was  the  con- 
tention made  by  the  plaintiff. 

The  lower  Court's  judgment  was  affirmed  and  it 
w^as  held  by  the  Supreme  Court  that  in  this  case, 
where  the  statute  contained  no  savings  clause,  the 
statute  should  be  so  construed  as  to  preserve  its 
constitutionality,  if  possible;  that  is,  if  it  were 
construed  to  apply  retrospectively;  and  [105]  to 
cut  off  all  judgments,  valid  judgments,  immediately 
upon  the  effective  date  of  the  passage  of  the  statute, 
w^hich  probably  would  fall  within  the  ban  of  the 
Fourteenth  Amendment — would  fall  because  of 
being  in  conflict  with  the  Constitution. 

The  Court  said  that,  since,  at  the  date  of  the 
passage  of  the  statute,  the  right  would  have  been 
cut  off  at  once,  which  would  render  it  unconstitu- 
tional, construction  will  be  given  to  it  to  preserve 
the  constitutionality  of  the  statute.  The  Courts 
will  declare  that  it  operates  prospectively  on  ac- 
crued as  well  as  on  future  causes  of  action,  and  it 
says  this  results,  citing  the  Koshkonong  case — no; 
it  was  earlier  than  the  Koshkonong  case.  Yes,  it 
was  earlier  than   that.     It   said  there   were   three 
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theories  that  the  Courts  took  to  sustain  this  result. 
One  is  that  the  new  action  will  apply,  or  the  new 
statute  will  apply  only  to  causes  of  action  occurring 
in  the  future.  It  said  that  this  is  not  a  desirable 
theory,  because  that  leaves  existing  causes  of  action 
without  any  statute  of  limitations  ai)[)licable  to 
them  at  all.  Secondly,  that  the  Court  might  apply 
the  statute  to  such  existing  causes  of  action  as  have 
only  partially  run  out  the  time  allotted  by  the  new 
statute,  and  holding  that  there  is  a  reasonable  time 
left,  then  that  they  come  within  the  ban  of  the  new 
statute.  Of  course,  if  there  is  no  reasonable  time 
left,  the  criticism  of  that  rule  is  the  same  as  the 
first  one,  that  [106]  it  leaves  the  original  cause  of 
action  without  any  statute  of  limitations  at  all, 
which  is  of  course  contrary  to  the  announced  policy 
of  the  Legislature  in  attempting  to  fix  a  time;  but, 
it  says,  the  next  theory  is  the  calculating  of  limita- 
tion as  of  the  effective  date  of  the  statute,  allowing 
the  period  of  the  statute  from  and  after  that  date 
as  the  time  for  the  commencement  of  the  action, 
regardless  of  how  long  before  the  cause  of  action 
accrued. 

That  case  has  been  rather  widely  cited,  and  I 
think  it  generally  is  followed.  It  is  true  it  is  dis- 
tinguishable perhaps  from  the  case  at  bar,  because 
in  the  case  at  bar  the  Legislature  did  clearly  express 
its  intention  as  to  how  the  statute  should  api>ly  to 
existing  causes  of  action.  It  said  it  should  apply 
to  cut  off  existing  ca\ises  of  action  unless  the  action 
was  instituted  within  ninety  days.  So  that  the 
Legislature's  intention  in   our  case  is  very  clear. 
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There  is  not  any  particular  rule  to  pass  upon  what 
the  Legislature  really  intended  or  meant  with 
respect  to  existing  causes  of  action.  It  very  clearly 
stated  that  they  should  be  brought  within  ninety 
days  after  the  date  of  the  statute — the  effective  date 
of  the  statute. 

Now  our  question,  of  course,  is,  if  the  Court 
determines  that  it  must  declare  the  90-day  period 
invalid  as  being  uni'easonably  short,  and  that  the 
circumstances  that  the  Legislature  might  have  had 
in  mind  persuading  the  Legislature  [107]  to  adopt 
ninety  days  as  to  existing  causes  of  action  and  six 
months  as  to  causes  of  action  accruing  thereafter, 
that  is,  if  the  Coui't  can,  and  does  say,  as  a  judicial 
matter,  the  Legislature  acted  unreasonably  in  fixing 
that  time,  then  it  does  become  necessary  for  the 
Court  to  determine  what  must  have  been  the  un- 
expressed intent  of  the  Legislature  in  that  event 
as;  to  existing  causes  of  action,  whether  the  Legis- 
lature was  intending  that  existing  causes  of  action 
not  brought  within  the  ninety  days  have  the  benefit 
of  the  full  six-year  statute  of  limitations  existing 
prior  to  that  time,  or  shall  have  the  benefit  only 
of  the  six-months  period  applicable  to  causes  of 
action  accruing  thereafter,  and  while  the  Kosh- 
konong  case  is  not  satisfactory  in  respect  of  clarity 
it  is  difficult  to  understand  just  exactly  what  the 
Justice  did  have  in  mind,  still  I  fliink  it  does  stand 
for  the  proposition  that  in  a  case  of  this  kind, 
judging  this  particular  case,  v/here  the  action  was 
not  brought  until  after  the  longest  period  provided 
by  the  new  statute,  the  Court  either  in  this  case 
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may  hold  that  it  is  not  necessary  to  pass  on  the 
validity  of  the  90-day  savings  clause  because  he 
didn't  attempt  to  avail  himself  or  bring  himself  in 
the  remaining  six  months. 

The  Court:  l^hat  is  assuming  the  date,  six 
months,  was  not  unreasonable  ? 

Mr,  Biggs:  Assuming  that  the  date,  six  months, 
was  not  unreasonable;  that  is  true;  but  it  all  gets 
back  eventually  to  [108]  the  ultimate  determination 
of  the  question  as  to  whether  the  Court  can  say, 
as  a  matter  of  law,  upon  the  showing  made  in  this 
case,  that  the  ninety  days  or  six  months  is  unreason- 
able. In  that  connection  it  appears  that  the  Court 
so  to  hold  almost  would  have  to  declare  that  it  was 
per  se  unreasonable,  because  there  has  been  no 
showing  here  of  extenuating  circumstances  other 
than  the  fact  that  the  plaintiff  moved  to  Vancouver, 
Washington,  which  the  testimony  shows  is  within 
the  same  industrial  area  as  Portland :  he  traded  in 
Portland ;  that  he  took  Portland  newsfpapers  knd 
had  really  as  much  opportunity  to  be  advised  of 
the  new  statute  and  to  learn  of  it  as  Oregon  resi- 
dents. That  is  the  only  circumstance  shown  in  this 
case  as  to  the  harshness  of  the  statute  or  the  fact 
that  it  did  not  give  plaintiff's  prospective  plans  a 
reasonable  time  within  which  to  bring  their  actions. 

We  have  cited  cases  to  3^our  Honor,  a  number  of 
cases,  in  which  courts  have  gone  both  ways  on  it, 
but  I  think  the  majority  of  the  courts  have  held 
with  respect  to  periods  that  are  short,  that  the  time 
is  reasonable,  or,  at  least,  that  the  courts  cannot 
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say,  as  a  matter  of  law,  that  the  Legislature  acted 
unreasonably  in  fixing  that  time. 

The  Court :  Now  this  man  in  Lane  County,  suing 
before  Judge  Skipworth,  sued  for  $6,000  approxi- 
mately overtime  and  $6,000  as  liquidated  damages, 
and  the  further  sum  of  $1200  attorney's  fees,  and 
he  wanted  $13,200  from  Lamm  down  there  [109]  in 
northern  Deschutes  County — rather,  I  guess  in 
Lane  County,  and  he  filed  his  complaint  in  October, 
1943,  and  the  statute  was  pleaded,  as  you  know,  and 
Judge   Skipworth   upheld  it. 

Mr.  Biggs:  As  to  both  I  think  the  90-day  and 
the  six-months.  I  think  that  was  involved  in  that 
case,  to,  wasn't  it,  your  Honor? 

Mr.  Davies:     That  was  an  accrued  claim. 

Mr.  Biggs:  That  was  an  accrued  claim,  so  it 
would  not  be 

The  Court :  Yes,  it  was  an  accrued  claim  and  the 
six  months  ran  out. 

Mr.  Biggs:  About  August,  I  imagine,  or  Sep- 
tember, wasn't  it?  September,  I  beileve,  your 
Honor. 

The  Court:     September? 

Mr.  Biggs:  I  think  so.  It  would  be  six  months 
from  March. 

The  Court:     About  thirty  days  before  he  sued? 

Mr.  Biggs:     Yes. 

The  Court:  Now  knowing  Lamm,  as  I  do,  and 
Judge  vSkipworth  as  I  do,  and  Judge  Harris,  who 
defended  the  case,  as  I  do,  it  would  have  been  very 
interesting  to  liave  seen  the  position  they  all  would 
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have  taken  had  this  man  sued  in  August  for  this 
twelve  thousand  dollars. 

Mr.  Biggs:  Mr.  Davies  was  down  there.  I  don't 
know  whether  that  was  argued. 

The  Court:  If  he  had  sued  thirty  days  on  an 
accrued  claim,  which  the  statute  says  was  killed  in 
June.  [110] 

Mr.  Biggs:     That  is  right. 

The  Court:  If  he  had  sued  thirty  days  before 
the  expiration  of  the  six-months  period,  which  the 
statute  said  w^as  for  subsequently  accruing  cases, 
instead  of  thirty  days  after  the  six-months  period, 
I  imagine  he  would  have  been  met  with  pretty 
strong  contention  that  the  90-day  section,  and  that 
alone,  controlled  his  action. 

Mr.  Biggs:  Of  course,  the  situation  is  analogous 
to  this,  only  our  man,  the  plaintiff  here,  has  moved 
from  the  community.  Mr.  Davies  was  down  there. 
I  don't  know  whether  that  matter  was  discussed  in 
the  argument  or  not. 

Mr.  Davies :  I  appeared  as  a  friend  of  the  Court, 
and  Mr.  Etling  was,  I  believe,  that  kindly  phrase 
amicus  audio  at  that  time.  He  coined  the  phrase. 
I  don't  recall  that  the  six  months  was  discussed. 
I  think  the  entire  discussion  was  the  ninety  days. 
Do  you  remember,  CarH 

Mr.  Etling:  Well,  I  have  copious  notes  that  I 
took  on  the  matter  but  I  don't  remember 

The  Court :  That  is  really  not  what  I  am  bring- 
ing up.  What  you  are  saying  now  in  this  case  is 
that  Mr.  Etling 's  client,  who  had  an  accrued  claim 
which  was  covered  bv  the  letter  of  the  statute  with 
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the  90-day  clause,  because  he  did  not  sue  within  six 
months,  which,  by  the  letter  of  the  statute,  applied 
only  to  subsequently  accruing  claims, — you  are  say- 
ing now  that  he  had  the  benefit  of  the  six  months 
but  he  didn't  [111]  use  it? 

Mr.  Davies:  We  are  saying  that  the  statute — 
of  course,  our  first  contention  is  that  the  ninety 
days  is  proper.  If  the  Court  should  take  a  different 
view  of  that  we  believe,  under  the  authority  of  this 
case,  he  would  be  barred  in  any  event,  because  he 
fails  to  come  within  the  six  months.  Yes,  that  is 
right. 

The  Court :  All  right.  That  is  hardly  what  the 
Koshkonong  case  said.  He  does  not  pass  on  the 
savings  clause  in  that  case. 

Mr.  Davies:     That  is  right. 

The  Court:  Refused  to  pass  on  it  and  said  he 
does  not  have  to  pass,  on  it  because  the  man  didn't 
sue  within  the  six  months. 

Mr.  Davies:     That  is  right. 

The  Court:  So  applying  that  to  this  case  you 
say  I  don't  have  to  pass  on  the  90-day  clause  be- 
cause the  man  didn't  sue  within  the  six  months. 

Mr.  Biggs:     That  is  correct. 

The  Court:  So  I  say  it  would  have  been  inter- 
testing  in  the  Lane  County  case  had  the  man  sued 
within  the  six  months  but  after  tlie  ninet.v  days. 

Mr.  Biggs:     That  is  correct. 

Mr.  Davies:  I  just  wanted  you  to  know  it  didn't 
come  u])  down  there. 

The  Court:  Well,  it  didn't  come  up  because  he 
was  thirty  [112]  days  over  the  line. 
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Mr.  Biggs:  Of  course,  as  you  read  the  statute, 
the  intention  of  the  Legislature  is  made  ck^ar  in 
the  90-day  proviso,  but,  if  we  remember,  declared 
unconstitutional,  the  statute  still  is  a  whole  statute 
and  does  actually  by  its  terms  apply  to  accrued 
as  well  as  accruing  causes  of  action,  because  it  uses 
that  word,  accrued  or  accruing.  That  will  be  liter- 
ally the  interpretation  of  the  statute.  We  know 
what  the  Legislature  had  in  mind  at  the  time  it 
passed  it.  But  if  the  Court  says  whatever  the 
legislative  intention  may  have  been  the  proviso  will 
stand,  then  the  Court  is  faced  with  the  construction 
of  the  remainder  of  the  statute  and,  with  that  liter- 
ally construed,  would  apply  it  to  existing  or  accrued 
causes  of  action. 

I  don't  know  that  there  is  anything  more  that 
w^e  can  offer,  your  Honor,  on  the  point. 

The  Court:  What  about  Simpson  v.  Winegar? 
Do  you  want  to  say  any  more  about  that,  in  122 
Ore.  297? 

Mr.  Morris:  If  your  Honor  please,  that  was  a 
case  that  we  found  when  you  referred  to  an  opinion 
by  Judge  Rand  on  the  emergency  legislation  passed 
during  the  session  and  apparently  that  was  not  the 
decision  you  did  have  in  mind. 

The  Court :  Of  course  it  was.  I  have  made  some 
inquiries  around  since.  I  guess  my  memory  wasn't 
good. 

Mr.  Morris :  To  the  extent  that  case  is  applicablr* 
I  think  [113]  it  supports  us.  That  was  a  case  where 
the  individual  party  involved  had  no  knowledge  of 
the  legislation  and  he  didn't  comply  with  the  new 
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statute,  which  was  an  emergency  measure,  and  so 
had  lost  his  opportunity  for  a  hearing. 

The  Court:  I  don't  think  any  lawyer  of  standing 
would  dare,  after  the  adverse  reaction  that  followed 
in  the  profession,  to  sponsor  similar  legislation 
again,  amending  the  practice  code  on  a  jurisdic- 
tional feature  and  attaching  an  emergency  clause 
to  it.  I  talked  to  Judge  Tooze,  who  was  one  of  the 
unfortunates  in  Simpson  v.  Winegar;  he  was  then 
in  partnership  with  Mr.  Vinton;  and  he  says  there 
were  about  two  dozen  lawyers  throughout  the  state, 
as  you  remember,  whose  appeals  were  wrecked  for 
them  for  the  same  reason  that  Vinton  &  Tooze  lost 
their  appeal,  simply  because  the  law  had  become 
effective  before  the  profession  became  advised  of 
it  through  publication  of  the  Session  Laws.  So 
that  is,  I  think,  one  of  the  serious  questions  in  this 
case.  There  were  actually  nine  or  ten  days,  weren't 
there — you  gave  me  that  figure  the  other  day — 
after  the  publication  of  the  Session  Laws,  which 
presented  this  Act  to  the  profession  as  one  of  the 
acts  of  the  Oregon  Legislature — ninety  days  from 
March  20th,  and  the  Session  Law^s  were  published 
nine  or  ten  days,  weren't  they,  before  the  ninety 
days  ran  out?  Didn't  you  tell  me  that  the  other 
day? 

Mr.  Davies:  They  were  published  the  very  first 
part  of  June,  your  Honor.  I  don't  remember.  I 
intended  to  check  [114]  that  and  advise  you. 

The  Court:  Somebody  told  me  the  other  day 
that  figure  was  presented  before  Judge  Skipworth 
down  there. 
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Mr.  Davies:  That  point  wasn't  elaborately  dis- 
cussed by  the  attorney  for  the  plaintiff  there.  I 
think  it  was  ninety  days.  We  can  get  the  precise 
time. 

The  Court:  It  doesn't  matter.  This  Act  was 
passed  on  March  20th. 

Mr.  Bigi^es :     That  is  correct. 

The  Court:  And  it  was  approved  by  the  Gov- 
ernor on  that  date  and  it  became  effective  imme- 
diately, and  so  the  ninety  days  as  to  accrued  claims 
began  to  run  then,  so  they  all  ran  out  June  20th, 
approximately,  and  the  1942  Session  Laws  were 
published  and  in  the  hands  of  the  profession  some- 
time early  in  June  and  there  were  nine  or  ten  days, 
you  said  here  the  other  day,  between  the  time  of 
the  publication. 

Mr.  Davies:  I  am  sure  it  would  not  exceed  two 
weeks  probably.  It  might  have  been  somewhere 
between  ten  days  and  two  weeks. 

The  Court:  As  bearing  on  the  question  of 
reasonableness  of  this  legislation  I  attach  a  great 
importance  to  that,  and  I  attach  considerable  im- 
portance to  the  reaction  in  the  profession  to  that 
tinkering  that  was  done  with  the  practice  act  back 
there  in  1927.  The  reaction  was  very  violent.  I 
haven't  had  time  to  go  back  and  look  over  the 
periodicals  of  the  time  [115]  but  I  am  sure  that 
the  Bar  AssocTation  in  the  state  took  some  action 
about  it  and  took  a  firm  position  against  that  sort 
of  legislation.  I  am  told,  further,  that  the  reason 
for  that  1927  Act  was  because  of  a  particular  situa- 
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tion  in  a  particular  county.  There  was  a  lawyer's 
fight  in  a  certain  county  in  the  state,  and  so  that 
was  the  idea.  The  gentlemen  on  the  bottom  of  the 
heap  decided  the  way  to  correct  that  situation  was 
to  go  to  Salem  and  have  the  Legislature  pass  an  act 
prohibiting  the  trial  judge  thereafter  from  extend- 
ing ex  parte  the  time  when  transcripts  for  appeal 
might  be  filed,  as  that  Legislature  dealt  with,  so 
all  the  unfortunate  bystanders  throughout  the  state 
who,  had  appeals  being  made  up  at  that  time,  and 
relying  on  ex  parte  orders,  got  caught.  I  imagine 
they  had  a  hard  time  explaining  to  their  clients 
the  mysterious  processes  of  legislation.  I  don't 
think  anybody  could  approve  of  that.  I  don't  think 
anybody  would. 

My  recollection  has  been  Senator  Rand's  father 
was  the  one  who  had  written  the  information.  He 
had  denounced  that  way  of  legislating  on  that  kind 
of  matter  bitterly,  although  he  felt  impelled  in 
upholding  it,  but  the  books  show  Judge  Burnett 
Avrote  the  opinion  of  the  Court. 

So  in  this  case,  as  to  the  time  element  and  as 
to  the  90-day  clause,  I  think  as  a  in^aetical  matter 
I  am  dealing  with  the  time  that  was  allowed  to 
the  profession  and  to  the  interested  parties  pretty 
much  after  the  law  became  public  [116]  and  notice 
to  the  profession  through  publication  of  the  Session 
Laws,  which  VN^as,  as  it  h^s  been  said,  probably  only 
about  two  weeks. 

NoAv  I  have  had  lots  of  difficulty  with  the  Kosh- 
honong  decision  but  I  think  I  can  and  should  follow 
the  construction  that  has  been  put  on  the  statute 
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by  the  state  judge  who  ruled  on  it,  which  has  been 
presented.  You  all  know  that,  getting  in  the 
Federal  Courts,  we  are  bound,  even  before  Erie  v. 
Thompson,  we  are  bound  in  the  construction  of 
state  statutes  by  the  construction  given  them  by 
the  local  judges,  and  this  opinion  you  have  given 
me  from  Judge  Skipworth  dealt  with  the  same  kind 
of  a  case  as  this  presented  here.  It  was  a  man  who 
had  an  accrued  claim  and  who  brought  his  claim, 
not  only  more  than  ninety  days  after  the  passage 
of  the  Act  but  he  brought  it  more  than  six  months 
after  the  passage  of  the  Act.  So  the  questions  were 
implicit  in  the  same  record  before  Judge  Skipworth 
as  are  present  here  and  Judge  Skipworth  goes  the 
whole  length  in  upholding  the  statute  and  denies 
the  man  relief  down  there  and  says  it  is  a  bar 
against  the  prosecuting  of  his  claim,  not  because" 
he  didn't  bring  it  within  six  months  but  because 
he  didn't  bring  it  within  ninety  days.  And  so  it 
seems  to  me  that  would  be  just  going  afield,  unneces- 
sarily and  improperly,  if  I  approached  a  decision 
in  this  case  in  any  different  way  than  Judge  8ki}»- 
worth  approached  a  decision  of  an  exactly  similai* 
case.  He  [117]  thought  he  was  upholding  the  90- 
day  clause,  and  says  so,  and  said  that  was  what  tlu^ 
man's  rights  were  to  ])e  tested  by,  and  that  is  what 
he  tested  them  by. 

So  I  think  the  question  I  have  to  decide  here, 
and  the  only  one  I  have  to  decide,  and  the  only  one 
I  wish  to  decide,  is,  taking  that  construction  of  the 
statute,  guided  by  the  local  judge  as  to  whether  the 
90-dav  statute  is  unreasonable  in  its  effect  on  the 
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operation  of  the  Federal  Wages  and  Hours  Act, 
under  which  this  man  claims,  and  because  I  attach 
so  much  importance  as  a  practical  matter  to  the 
working  of  the  emergency  clause,  by  that  I  mean 
the  fact  that  the  statute  didn't  come  to  the  notice 
of  the  public  through  the  usual  channels,  the  publi- 
cation of  the  official  Session  Laws,  until  a  very 
short  time  before  the  90-day  period  ran  out,  I  don't 
feel  able  to  uphold  the  90-day  clause,  contrary  to 
Judge  Skipworth's  rulings.  I  am  bound  by  his 
ruling,  I  feel,  as  to  the  state  Constitutional  ques- 
tions that  have  been  presented. 

While  the  point  was  raised  by  Mr.  Etling,  this 
morning  for  the  first  time,  that  this  was  an  amend- 
ment to  the  existing  limitations  statute,  and  did 
not  comply  with  the  procedural  requirement  of  the 
state  Constitution,  that  was  implicit  in  the  case 
before  Judge  Skipworth  and  while  not  presented 
to  him  there  it  would  be  presumptuous  for  me  to 
consider  it  here,  but  I  am  not  bound  by  Judge 
Skipworth's  [118]  holding  as  to  the  Federal  ques- 
tion, whether  or  not  the  90-day  clause  as  to  accrued 
claims  arising  in  the  Federal  Wages  and  Hours 
Act,  and  I  take  a  contrary  opinion  and  wiD  allow 
recovery,  and  will  allow  Mr.  Etling  $250  attorney's 
fees. 

Mr.  Etling:     $250,  your  Honor? 

The  Court :  Yes.  Adjourn  court  until  tomorrow 
morning,  ten  o'clock. 

(Thereupon,  at  12:40  o'clock  P.M.,  Court  was 
adjourned.)  [119] 
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Tuesday,  December  26th,  1944,  at  10:07  o'clock 
A.M.,  the  following  further  proceedings  were  had 
herein : 

The  Court::  You  had  better  get  my  file  in  this 
case,  too.    All  right,  Mr.  Biggs. 

Mr.  Biggs:  We  filed  a  motion,  if  the  Court 
please,  in  this  Kurth  v.  Clarke  Lumber  Company 
case  to  amend  the  fuidings  of  fact  and  the  conclu- 
sions of  law  by  eliminating  from  the  findings  as 
filed  Finding  of  Fact  No.  9  and  Conclusion  of  Law 
No.  5.  Both  of  those,  your  Honor,  have  to  do  witli 
another  state  statute  that  we  think  is  not  in  issue 
in  this  case,  nor  necessary  to  the  decision  of  the 
case. 

In  Finding  of  Fact  No.  9  is  recited  the  provision 
of  the  Code,  Section  1-2042,  providing  that  actions 
may  be  brought  "within  six  years  upon  a  liability 
created  by  statute,  other  than  a  penalty  or  forfeit- 
ure." I  think  that  is  a  correct  statement  of  the 
fact  but  it  is  not,  as  we  contend,  in  issue  here. 

Conclusion  of  Law  No.  5  provides,  "That  this 
action  was  brought  within  the  time  afforded  by 
Section  1-204  (2)  Oregon  Compiled  Laws  Anno- 
tated, 1940,  the  applicable  state  statute." 

The  Court:  Clerk,  the  Findings  of  Fact  are 
what  we  are  interested  in,  not  in  the  file  here.  You 
might  search  for  them.  Do  you  suppose  somebody 
might  have  them  in  the  recording  room  ? 

The  Clerk:     They  might  have.  [120] 

The  Court:     Go  right  ahead. 

Mr.  Biggs:  We  ask  that  those,  that  finding  (-f 
fact  and  that  conclusion,  be  eliminated,  if  the  Coui-t 
please,  so  that 
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The  Court:     What  did  the  conclusion  say? 

Mr.  Biggs:  The  conchision  simply  recited  that 
the  action  was  brought  within  the  time  provided 
by  that  Section  of  the  Code,  which  the  conclusion 
says  is  "the  applicable  state  statute." 

The  Court:  Well,  I  would  not  want  to  strike 
that  out  altogether.  I  would  like  to  say,  at  least, 
that  the  action  was  brought  within  the  time  pro- 
vided by  law. 

Mr.  Biggs:  That  is  all  right.  We  have  no  ob- 
jection to  that.  The  position  that  we  took  was  this : 
That  the  only  issue  raised  in  bar,  or  the  only  statute 
raised  as  a  bar  to  the  maintenance  of  this  action 
was  the  special  overtime  statute  of  limitations,  and 
if  the  Court  finds  that  that  is  not  a  bar  then  there 
is  no  other  statute  pleaded  as  a  bar  and  it  is  not 
necessary  for  the  Court  to  specify  what  time  the 
action  should  be  brought  in.  It  is  sufficient  only 
for  the  Court  to  say  that  the  statute  that  they 
pleaded  as  a  bar  actually  is  not  a  bar,  and  then 
there  is  no  issue  raised  as  to  his  right  to  maintain 
the  action. 

The  Court:  I  am  not  closing  my  mind  until  I 
hear  3^ou,  Mr.  Etling;  don't  think  that;  but  I  just 
want  to  get  this  record  pointed  up  right.  I  take  it 
that  we  are  all  agreed,  regardless  [121]  of  plead- 
ings, in  this  court  under  the  existing  practice, 
under  the  new  Rules  of  Civil  Procedure  we  take 
judicial  knowledge  of  the  Oregon  statutes. 

Mr.  Biggs:  Yes,  I  think  that  is  true,  your 
Honor. 
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The  Court:  That  is  your  iind(;r standing,  Mr. 
Morris  ? 

Mr.  Morris:     Yes. 
Mr.  Biggs:     That  is  mine,  too. 
The  Court:     Now  Mr.  Etling,  what  is  your  feel- 
ing about  it? 

Mr.  Etling :  Your  Honor,  we  felt  at  the  time  we 
put  this  in  it  was  necessary  to  support  the  judg- 
ment, and  certainly  some  statute  applies.  In  all 
the  cases  that  we  have  cited  I  believe  that  the 
courts  have  indicated  that  a  certain  statute  applied 
where  they  have  held  that  another  did  not  apply. 

The  Court:  I  wouldn't  think  I  would  have  to 
choose,  though,  between  the  six-year  statute  and  the 
three-year  statute. 

Mr.  Etling:  Well,  in  that  regard,  I  have  this 
to  say,  though :  In  our  original  brief,  page  3,  we 
cited  this  Overnight  Motor  Transportation  Com- 
pany V,  Missel,  316  U.  S.  572,  where  the.  Supreme 
Court  of  the  United  States  held  that  actions  under 
16-B  of  the  Fair  Labor  Standards  Act  were  not  a 
penalty. 

Now  since  vuv  argument  the  Circuit  Court  of 
Appeals  Ninth  Circuit,  has  handed  down  a  decision 
in  the  Culver,  et  al,  v.  Bell  &  Loffland,  Inc.,  case, 
and  they  have  definitely  stated — and  this  same 
question  was  raised  there — they  excluded  all  claims 
except  those  of  the  three  named  plaintiffs.  [122] 
The  Court  proceeded  in  practical  effect  to  confine 
the  three  to  the  recovery  of  overtime  only,  this  on 
the   theory   that   the   additional   equal   amcunt   al- 
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lowed  by  the  Act  for  liquidated  damages  is  in 
reality  a  penalty. 

In  respect  of  these  additional  amounts  the  Court, 
therefore,  applied  Section  340  of  the  California 
Code  of  Civil  Procedure,  '*  which  provides  a  one- 
year  limitation  for  the  commencement  of  an  action 
upon  a  statute  for  a  penalty  or  forfeiture  when  the 
action  is  given  to  an  individual."  And  that  would 
be  the  same  contention  as  here,  were  they  trying 
to  invoke  the  three-year  Oregon  statute.  And  the 
Court  goes  on  to  say: 

'*We  think  the  additional  recovery  permitted  is 
not  in  the  nature  of  a  penalty.  Congress  called 
the  amount  'liquidated  damages,'  and  its  termi- 
nology is  entitled  at  least  to  some  weight." 

Then  they  cite  some  other  cases,  one  in  the  Sixth 
Circuit,  and  then  the  leading  case  of  Huntington  v. 
Antrill,  146  U.  S.  657,  and,  citing  from  that  case, 
^'Statutes  giving  a  private  action  against  the  wrong- 
doer are  sometimes  spoken  of  as  penal  in  their 
nature  but  in  such  cases  it  has  been  pointed  out 
that  neither  the  liability  imposed  nor  the  remedy 
given  is  strictly  penal.  Thus  a  statute  giving  to  a 
tenant,  ousted  without  notice,  double  the  yearly 
value  of  the  premises  against  the  landlord,  has  been 
held  to  be  'not  like  a  penal  [123]  law,  where  a  pun- 
ishment is  imposed  for  a  crime'  but  'rather  as  a 
remedial  than  a  penal  law,'  because  *the  act  in- 
deed does  give  a  penalty  but  it  is  to  the  party 
grieved'." 

The  Court  goes  on  to  decide  in  this  particular 
type  of  case  under  Section  16-B  of  the  Fair  Labor 
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Standards  Act  that  the  remedy  is  a  liability  cre- 
ated by  statute  and  it  is  not  a  penalty,  and  they 
again  cite  this  Overnight  Motor  Transportation 
Company  v.  Missel  case. 

I  think  that  disposes  of  the  whole  question,  and 
I  feel  that  the  finding  is  essential  to  support  our 
judgment.  I  think  the  contentions  there  were  the 
same,  and  I  think  the  California  statutes  were 
worded  in  the  same  language,  only  the  (California 
statutes  provided  the  three-year  limitation  whereas 
ours  provides  six — three  in  one,  and  our  provides 
three  in  six. 

The  Court:  This  case  that  Mr.  Etling  has  been 
reading  from  is  the  case  of  Culver,  et  al,  Appel- 
lants, V.  Bell  &  Loifland,  Inc.,  in  the  United  States 
Circuit  Court  of  Appeals  for  this  Circuit,  No. 
10,786,  decided  December  5,  1944,  opinion  by  Judge 
Healy.  I  will  hand  you  back  this  leaflet,  Mr.  Etling. 
I  see  it  comes  from  the  Local  Law  Library  and  I 
will  be  able  to  g(^t  this  out  of  our  ow^n  Advance 
Sheets.    Will  you  hand  this  to  him,  Mr.  Clerk. 

Mr.  Biggs:  Our  position  in  the  matter  is,  your 
Honor,  it  is  not  necessary  for  us  either  to  argue 
or  decide  at  this  time  [124]  which  of  the  state 
statutes  is  applicable  if  the  special  statute  is  not 
a  bar,  because  that  is  the  only  issue  that  is  raised 
and  that  is  the  only  one  that  was  actually  argued  to 
your  Honor  and  the  only  one  presented  to  your 
Honor  for  decision.  Having  found  that  that  is  not 
a  bar,  there  is  nothing  in  the  way  to  the  mainte- 
nance of  this  action,  and  to  determine,  other  than 
the  finding  the  Court  nfio-lit  want  to  make  the  con- 
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elusion  that  the  action,  therefore,  is  brought  within 
the  time  allowed  by  law,  without  at  this  time  and 
in  this  case  deciding  which  of  the  other  two  state 
statutes  is  applicable.  I  think  it  would  be  in  the 
nature  of  dicta.  It  is  not  a  matter  that  we  argued 
to  your  Honor  or  submitted  to  your  Honor,  and 
probably  will  be  a  matter  that  at  one  time  or  an- 
other will  be  submitted  to  the  Court  on  filed  briefs 
or  on  oral  ai'gument.  We  ask  simply  that  the  ques- 
tion not  be  foreclosed  by  the  decision  in  this  case, 
unless  we  think  it  is  not  necessary  to  support  the 
judgment. 

The  Court:  Well,  I  won't  try  to  decide  it  now. 
It  is  the  kind  of  thing  that  one  must  not  be  in  too 
big  a  hurry  about,  but  I  will  make  an  expression 
or  two  and  then  I  will  ask  you  and  Mr.  Morris  to 
send  me  an  order  reflecting  your  view  of  what  the 
amendment  should  be. 

I  am  sure  that  I  should  not  mark  up  the  finding 
that  has  been  filed  with  the  Clerk.  That  has  passed 
out  of  my  hands  now.  I  did  scratch  the  one  up  Mr. 
Etling  submitted  [125]  to  me,  which  is  not  uncom- 
mon practice,  but  the  original  now  having  passed 
from  my  hands  it  is  a  public  document. 

Now,  too,  under  our  rules  providing  for  amend- 
ment of  judgment  and  amendment  of  findings  of 
fact  on  motion  made  within  ten  days  after  the 
entry  of  judgment,  I  take  it  the  proper  practice 
would  be  either  an  order  denying  the  motion  to 
amend,  which  would  mean  put  in  my  hands,  Mr. 
Etling,  or  an  order  amending  the  findings  and  con- 
clusions setting  forth  with  respect  to  your  amend- 
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meiits  something  like  this:  ''Finding  of  Fact  No. 
1,  heretofore  made,  is  hereby  amended  to  read  as 
follows";  and  "Finding  of  Fact  No.  Blank,  hereto- 
fore made,  be  and  the  same  is  hereby  stricken",  or 
eliminated,  whatever  the  best  verbiage  would  be. 

And  likewise  as  to  Conclusions  of  Law,  and  then 
after  ybu  sign  it  file  it  with  the  Clerk  and  it  would 
be  in  the  judgment  roll,  as  we  used  to  call  it  in  the 
state  practice. 

We  start  with  the  proposition,  of  course,  that 
nearly  always,  universally  it  is  not  wise  but  it  is 
the  duty  of  the  Court  not  to  decide  more  than  is 
necessary  to  the  decision.  I  think  that  has  been 
tampered  with  in  late  years  a  great  deal,  but  it  is 
still  traditional  practice  and  I  am  inclined  to  ac- 
cede, as  I  am  at  present  advised — I  want  you  to 
understand  I  am  making  full  reservation  of  the 
right  to  go  the  other  way;  I  will  have  to  take 
counsel  mth  my  colleague  [126]  about  the  practice 
question  involved,  and  I  need  to  examine  this  new 
decision  of  our  Circuit,  but  as  I  feel  about  it  now, 
which  I  think  was  in  my  mind  at  the  time  I  was 
marking  Mr.  Etling's  finding,  I  stnick  out  one  ref- 
erence there  to  the  six-year  statute  because  it 
seemed  to  me  that  I  should  not  be  picking  out  a 
section  of  the  statute  that  was  controlling,  that  not 
being  the  question  before  me.  If  tliere  were  sev- 
eral statutes  which  had  a  longer  period  than  the 
time  within  which  this  action  was  brought,  and  one 
of  two  or  one  of  several  could  apply,  all  of  them 
being  for  a  longer  term,  that  would  be  for  some- 
body else  to  decide  at  some  other  time  which  one 
did  apply.     That  would  be  the  ordinary  approach 
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to  this  question.  But  there  were  some  broad  com- 
ments or  running  talk  throughout  the  trial,  which 
led  me  to  the  impression  that  eveiybody  felt  the 
six-year  statute  ai)plied  if  the  special  legislation  of 
1943  didn't  apply,  so  I  went  ahead  and  signed  the 
finding  as  to  that  point  in  substantially  the  form 
submitted  by  Mr.  Etling,  and  of  course  if  I  were  to 
accede  to  your  motion  and  strike  out  the  reference 
to  the  six-year  statute  nobody  could  ever  claim  that 
I  was  indicating  by  that  action  that  I  felt  the 
three-year  penalty  statute  a^jplied.  I  would  be 
doing  no  more  than  simply  not  actually  committing 
myself  as  to  what  statute  did  apply.  I  am  particu- 
larly inclined  to  take  this  action,  although  I  have 
a  personal  and  rather  fixed  view  about  it.  I  am 
particularly  inclined  to  take  this  action,  because 
I  know  [127]  by  experience  how  difficult  the  whole 
field  of  limitations  is.  I  know  that  it  is  an  illusive 
subject. 

Some  years  ago — I  am  not  going  to  talk  at  any 
length  now  but  some  years  ago  I  was  surprised  to 
find — it  happened  to  be  the  State  of  California 
statute  Mr.  Etling  just  referred  to — the  Supreme 
Court  construed  the  language  "liability  created  by 
statute"  down  there.  It  doesn't  all  come  back  to  me 
clearly  now  but  it  had  something  to  do  with  the 
very  modern  law  that  existed  in  California  up  imtil 
recent  times,  that  stockholders  had  an  unlimited 
liability  pro  rata  for  debts  of  an  insolvent  corpora- 
tion. That  was  in  their  statute ;  it  might  even  have 
been  in  their  constitution;  and  they  have  only 
changed  that  in  recent  times,  either  by  Constitu- 
tional amendment   or  by  statute,   I   forget  which. 
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But,  anyhow,  in  an  attempted  relaxation  of  the 
rule  I  am  sure  that  is  how  it  came  up  in  an  attempt 
to  restrict  that. 

The  California  Supreme  Court  had  to  discuss 
what  "liability  created  by  statute"  means,  and  that 
put  me  on  my  guard — that  and  another  experien(jc 
I  won't  speak  of  put  me  on  my  guard  about  this 
whole  field  of  limitations.  In  short,  it  is  wise  not 
to  say  anything  moie  than  you  need  to  at  any  par- 
ticular time  as  to  what  limitation  statutes  mean, 
and  so  my  inclination  is  strongly,  because  I  don't 
feel  that  it  prejudices  the  plaintiff's  case  in  any 
respect,  because  it  seems  to  me  that  it  accords  with 
my  duty  in  the  premises  of  [128]  not  deciding  any- 
thing more  than  necessary.  So  my  inclination  is 
strongly  to  grant  the  amount,  and  will  you  send  me 
up  what  I  have  asked  for  today  because  I  am  going 
away.  I  may  take  it  away  with  me  and  decide  it 
after  I  am  gone.  Whichever  one  of  you  is  not  the 
prevailing  party  in  this  matter  is  entitled  to  an 
exception,  for  whatever  that  means. 

Mr.  Etling:  I  would  like  to  call  the  Court's  at- 
tention, too,  in  this  regard,  that  by  the  motion  the 
defendants  moved  against  Finding  of  Fact  No.  9 
and  Conclusion  of  Law  No.  5  but  they  did  not 
move  against  Conclusion  of  Law  No.  4.  Does  your 
Honor  have  the  findings  before  you?  Conclusion 
4?  You  have  then  gone  a  little  further  and 
stated 

The  Court:     Yes,  I  know. 

Mr.  Biggs:     In  view  of  the  Court's  remarks  just 
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made,  I  think  it  could  very  well  be  eliminated  with- 
out prejudice  to  the  defendants.  Well,  if  the  Court 
will  permit  me  to  enlarge  my  motion  to  amend,  I 
move  to  amend  to  include  Conclusion  4,  although 
I  don't 

The  Court:  No,  you  must  not  get  too  tangled 
\\p.  You  amend  the  motion  and  send  up  the  form 
of  order  you  think  it  ought  to  be  in,  and  if  you 
think  it  ought  to  include  that  Xo.  4  you  include  it. 

Mr.  Biggs:     All  right. 

The  Court:  But  4  obviously  refers  to  the  lia- 
bility created  by  the  Wages  and  Hours  Act,  the 
Federal  statute.  [129] 

Mr.  Biggs:     I  think  so. 

The  Court:  What  we  were  talking  about  a  min- 
ute ago  is  the  proper  construction  of  the  Oregon 
limitation  statute,  about  liabilities  created  by  stat- 
ute, and,  having  gone  as  far  as  we  have,  I  may  just 
get  timid  and  back  away  from  the  whole  thing.  You 
had  just  as  well  be  prepared  for  that.  In  other 
words,  you  may  not  have  got  into  action  soon 
enough  with  this  idea. 

All  right.  Gentlemen.    Thank  you. 

Mr.  Biggs:     Thank  you,  your  Honor. 

(Thereupon  the  matter  was  submitted.)  [130] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  CERTIFICATE 

I,  Alva  W.  Person,  hereby  certify  that  I  reported 
in  shorthand  all  of  the  evidence  given  and  argu- 
ments and  oral  proceedings  had  upon  the  trial  of 
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the  above-entitled  cause  before  the  Honorable 
Claude  McColloch,  Judge  of  the  above-entitled 
Court,  on  Friday,  November  24,  1944,  Friday,  De- 
cember 8,  1944,  and  Tuesday,  December  26,  1944; 
that  I  thereafter  caused  my  shorthand  notes  of  the 
evidence  given  and  arguments  and  oral  proceedings 
had  to  be  reduced  to  typewriting,  and  the  foregoing 
and  hereto  attached  130  pages  of  typewTitten  mat- 
ter, numbered  1  to  130,  both  inclusive,  contain  a 
full,  true  and  accurate  record  of  all  of  the  evidence 
given  and  argimients  and  oral  proceedings  had  upon 
said  trial. 

Dated  at  Portland,  Oregon,  this  5th  day  of  April, 
A.  D.  1945. 

ALVA  W.  PERSON 

Court  Reporter.   [131] 


[Endorsed]:  No.  11048.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Cii'cuit.  E.  H. 
Clarke  Lumber  Company,  an  Oregon  corporation, 
Appellant,  vs.  P.  N.  Kurth,  Appellee,  and  P.  N. 
Kurth,  Appellant,  vs.  E.  H.  Clarke  Lumber  Com- 
pany, an  Oregon  corporation,  Appellee.  Transcript 
of  Record.  Upon  Appeals  from  the  District  Court 
of  the  United  States  for  the  District  of  Oregon. 

Filed  April  28,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
'  for  the  Ninth  Circuit 

No.  11048 

F.  N.  KURTH, 

Appellee  and  Cross- Appellant, 

vs. 
E.  H.  CLARKE  LUMBER  COMPANY, 

Appellant. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  WILL  RELY  ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court : 

The  record  on  appeal  having  been  transmitted  by 
the  Clerk  of  the  District  Court  to  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  docket- 
ing, the  appellant  submits  herewith  its  statement  of 
the  points  upon  which  it  intends  to  rely  upon  ap- 
peal. 

1.  The  District  Court  erred  in  deciding  that 
Chapter  265,  Or.  Laws,  1943,  is  not  a  bar  to  the 
maintenance  of  this  action. 

2.  The  District  Court  erred  in  deciding  that 
Chapter  265,  Or.  Laws,  1943,  as  applied  to  this  ac- 
tion unreasonably  interferes  witli  the  normal  opera- 
tion of  the  Fair  Labor  Standards  Act  (Title  29, 
USCA,  Section  201  ff.)  and  therefore  violates  the 
United  States  Constitution  in  that  it  unreasonably' 
interferes  with  the  power  of  Congress  to  regulate 
Interstate  commerce  among  the  several  states  in  a 
field  already  occui)ied  by  Congress. 

3.  The  District  Court  erred  in  deciding  that  the 
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ninety-day  period  prescribed  in  the  savings  clause 
of  Chapter  265  is  unreasonably  short  and  that  Chap- 
ter 265  applied  to  this  action  is  unconstitutional  and 
void. 

4.  The  District  Court  erred  in  rendering  judg- 
ment in  favor  of  plaintiff  and  against  defendant. 

5.  The  District  Court  erred  in  refusing  to  decide 
that  if  the  ninety  day  period  prescribed  in  the  sav- 
ings clause  of  Chapter  265  is  unreasonably  short  as 
applied  to  this  action,  the  statute  should  be  so  con- 
strued as  to  make  the  period  of  six  months  pre- 
scribed in  said  statute  applicable  to  this  action. 

E.  R.  MORRIS 
R.  N.  KAVANAUGH 
DAVID  L.  DAVIES 
HUGH  L.  BIGGS 

Attorneys  for  appellant. 

Due  and  legal  service  of  the  within  Statement 
of  points  upon  v^hich  appellant  will  rely  on  appeal 
is  hereby  admitted  at  Portland,  Oregon,  this  26th 
day  of  April,  1945. 

BRUCE  CAMERON 
By  E.  BETZ 

Attorney  for  Appellee  and 
Cross- Appellant. 

[Endorsed]:  Piled  April  28,  1945.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLEE  AND  CROSS  -  APPELLANT 
WILL    RELY    ON    APPEAL. 

To  the  Clerk  of  the  above  entitled  court: 

The  appellee  and  cross-appellant  submits  here- 
with his  statement  of  points  upon  which  he  intends 
to  rely  upon  appeal. 

1.  The  District  Court  erred  in  finding  and  con- 
cluding that  plaintiff  is  entitled  only  to  $250.00  as 
reasonable  attorney's  fees  for  the  reason  that  based 
upon  the  record,  proceedings,  and  evidence  in  this 
case  such  sum  is  clearly  inadequate. 

2.  The  finding  and  conclusion  of  the  District 
Court  that  plaintiff  is  entitled  to  only  $250.00  as 
reasonable  attorney's  fees  is  also  inadequate  to  com- 
pensate appellee  and  cross-appellant  for  the  extra 
work  entailed  in  this  appeal. 

Respectfully  submitted, 
CARL  W.  ETLING 
BRUCE  CAMERON 

Attorneys  for  Appellee  Cross- 
Appellant. 

Due  and  legal  service  of  the  foregoing  statement 
of  points  is  hereby  accepted  at  Portland,  Oregon 
this  2nd  day  of  May,  1945,  by  receipt  of  a  certified 
copy  thereof. 

HUGH  L.  BIGGS 

Of  Attorneys  for  Appellant. 

[Endorsed] :  Filed  May  3,  1945.  Paul  P.  O  'Brien, 
Clerk. 
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DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  TO  BE  PRINTED 

To  the  Clerk  of  the  Above  Entitled  Court: 

The  Record  on  Ajjpeal  having  been  transmitted 
by  the  Clerk  of  the  District  Court  to  the  Celrk  of 
the  United  States  Circuit  Court  of  Appeals  for 
docketing,  the  Appellant  hereby  designates  the  fol- 
lowing portions  thereof  to  be  printed  for  inr-lnsion 
in  the  printed  transcript  af  record  herein: 

1.  Amended  complaint,  omitting  therefrom  all 
of  Exhibit  A  (Pages  1  to  7  inclusive,  Exhibit  A). 

2.  Answer  to  amended  complaint. 

3.  Motion  to  dismiss  answer. 

4.  Pretrial  order. 

5.  Testimony  of  the  witness,  P.  N.  Kurth. 
(Transcript  pages  3-8). 

6.  Remarks  of  Judge  in  deciding  case.  (Tran- 
cript  pages  115-119). 

7.  Findings  of  Fact  and  Conclusions  of  Law. 

8.  Motion  to  amend  Findings  of  Fact  and  Con- 
clusions of  Law. 

9.  Court's  order  on  motion  to  amend  Findings 
of  Fact  and  Conclusions  of  Law. 

10.  Judgment. 

11.  Notice  of  appeal  to  Circuit  Court  of  Appeals. 

12.  Notice  of  cross-appeal. 

13.  Statement  of  points  upon  which  appellant 
Avill  rely  u])on  appeal. 

14.  Appellant's  designation  of  contents  of  Rec- 
ord on  Appeal. 
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15.  Statement   of  points  upon  which   Appellee 
will  rely  on  cross  appeal. 

16.  Appellee's  additional  designation  of  contents 
of  record  on  appeal. 

R.  R.  MORRIS 
R.  N.  KAYANAUGH 
DAVID  L.  DAVIES 
HUGH  L.  BIGGS 

Attorneys  for  Appellant. 

Due  and  legal  ser^dce  of  the  within  Designation 
of  Contents  of  Record  on  Appeal  is  hereby  admitted 
at  Portland,  Oregon,  this  26th  day  of  April,  1945. 
BRUCE  CAMERON 
By    E.  BETZ 

Attorney    for    Appellee    and 
Cross- Appell  ant. 

[Endorsed]:     Filed    April    28,    1945.    Paul    P. 
O'Brien,  Clerk. 
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DESIGNATION  OF  ADDITIONAL  PARTS  OF 
RECORD  ON  APPEAL  TO  BE  PRINTED 

To  the  Clerk  of  the  Above  Entitled  Court: 

The  appellee  and  cross-appellant  hereby  desig- 
nates the  following  additional  parts  of  the  record  on 
appeal  to  be  printed  for  inclusion  in  the  printed 
transcript  of  record  herein: 

1.     U.  S.  District  Court's  Order  to  Clerk  to  trans- 
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mit  entire  Transcript  of  Evidence  and  Arguments 
to  IT.  S.  Circnit  Court  of  Appeals. 

2.  Transcript  of  Evidence  and  Aro^uments  No- 
vember 24,  1944,  December  8,  1944,  and  December 
26,  1944,  pp.  1-130,  ])lus  Index  and  Reporter's  Cer- 
tificate. 

3.  Transcript  of  U.  S.  District  Court  Clerk's 
docket  entries. 

4.  Designati<»n  of  additional  portions  of  record 
and  proceedings.  (By  plaintiff  cross-appellant.) 

5.  Additional  designation  by  plaintiff  cross-ap- 
pellant. 

Respectfully  submitted, 
CARL  D.  ETLING 
BRUCE  CAMERON 

Attorneys  for  Appellee  Cross- 
Appellant. 

Due  and  legal  service  of  the  foregoing  designation 
of  record  is  hereby  accepted  at  Portland,  Oi-egon 
this  2nd  day  of  May,  1945,  by  receipt  of  a  certified 
copy  thereof. 

HUGH  L.  BIGGS 

Of  Attorneys   for  Appellant. 

[Endorsed]:  Filed  May  3,  1945.  Paul  P.  O'Brien, 
Clerk. 
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No.  1048 

In  the  United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 

E.  H.  CLARKE  LUMBER  COMPANY, 

an  Oregon  Corporation, 
Ap2^ellant, 

vs. 

P.  N.  KURTH, 


Imfnf  Appellant 

R  H.  CLARKE  LUMBER  COMPANY 

Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


JURISDICTION  OF  THE  COURT 

Jurisdiction  of  the  District  Court  was  founded  upon 
Sec.  16(b)  of  the  Fair  Labor  Standards  Act  of  1938 
(29  U.S.C.A.  Sec.  216)  (R.  p.  2)  and  Sec.  41-8  of  the 
Judicial  Code. 


Jurisdiction  of  the  Circuit  Court  of  Appeals  is  founded 
upon  Section  128,  as  amended,  of  the  Judicial  Code  (28 
U.S.C.A.  Sec.  225(a)  (1)).  This  appeal  has  been  taken 
from  a  final  decision  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  within  the  meaning  of 
Section  128  of  the  Judicial  Code. 

STATEMENT  OF  CASE 

This  action  was  instituted  by  Appellee  and  Cross-Ap- 
pellant Kurth,  hereafter  called  Appellee,  to  recover  over- 
time wages,  liquidated  damages  and  attorneys'  fees  under 
the  Fair  Labor  Standards  Act  of  1938.  (R.  p.  2) .  Appel- 
lee, prior  to  the  institution  of  the  action,  had  been  em- 
ployed by  Appellant  Clarke  Lumber  Company.  He  was 
engaged  in  the  production  of  goods  for  interstate  com- 
merce within  the  meaning  of  the  Fair  Labor  Standards 
Act.  (R.  p.  13).  His  services  for  Appellant  terminated  in 
September  of  1942.  (R.  p.  14) .  In  March,  1943,  the  Ore- 
gon Legislature,  at  its  general  session,  legally  enacted  a 
statute  limiting  to  six  months  the  time  within  which  action 
for  the  recovery  of  overtime,  premium  pay  or  liquidated 
damages,  required  or  permitted  by  any  statute,  might  be 
brought;  with  the  proviso  that  suits  on  accrued  causes  of 
action  must  be  instituted  within  ninety  days  from  the 
effective  date  of  the  law.  (R.,  p.  15).^^^  The  statute  car- 
ried an  emergency  clause  by  virtue  of  which  it  became 
effective  upon  its  passage.  The  governor  approved  the 
statute  March  16,  1943.    This  action  was  instituted  by 


(1)  Ch.  265,  O.L.  1943,  Appendix  I. 


Appellee  on  February  10,  1944.   (R.  p.  15).  Appellant 
pleaded  the  statute  of  limitations  as  a  bar  to  recovery ,JU^ 
i§  admitted  thaty  if  the  statute  does  not  prevent  recovery 

'i,   ^by  Appellee,  he  is  entitled  to  recover  judgment  in  the 

^     amount  of  $427.38.  (R.  p.  18). 

The  sole  question  involved  is  the  constitutionality  of  — 
tlie  Oregon  statute  of  limitations,  Chapter  265  Session.--, 
Laws  of  1943.  If  constitutional,  it  is  admitted  that  it  is  a 
bar  to  this  action.  The  District  Court  held,  after  trial 
upon  the  merits,  that  the  statute  could  not  be  constitution- 
ally applied  to  the  claim  of  Appellee  because  to  do  so  would 
unreasonably  interfere  with  interstate  commerce  in  that 
it  would  constitute  an  unreasonable  interference  with  the 
prosecution  by  Appellee  of  rights  granted  him  by  federal 
law.  (R.  pp.  33,  34) .  The  opinion  of  the  Court  is  found  at 
pages  24-28  of  the  printed  record. 

SPECIFICATION  OF  ERRORS 

The  District  Court  erred  in  the  following  respects: 

1.  In  holding  that  CJiapter  265  was  not  a  bar  to  this 
action. 

2.  In  holding,  that  the  ninety  day  period  within  which 
suit  might  be  instituted  upon  causes  of  action  accrued  at 
the  time  of  its  enactment,  was  an  unreasonably  short  period 
for  the  institution  of  action. 

3.  In  failing  to  hold  that  if  the  ninety  day  period  were 
unreasonably  short,  the  six  months  general  period  allowed 
by  the  statute  applied. 
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4.  In  failing  to  hold,  that  the  six  months  general  period 
allowed  by  the  statute  afforded  Appellee  a  reasonable 
time  within  which  to  institute  action  with  the  result  that 
the  statute  is  constitutional. 

SUMMARY  OF  ARGUMENT 

1.  Statutes  of  limitations  are  entitled  to  the  same  con- 
sideration at  the  hands  of  the  court  as  are  other  types  of 
statutes. 

Clementson  v.  Williams,  12  U.S.   (8  Cranch)   72, 

74,  3  L.  Ed.  491; 
United  States  v.  Wilder,  80  U.S.  (13  Wall.)  254, 

256,  20  L.  Ed.  681; 
Bell  V.  Morrison,  26  U.S.  (1  Pet.)  351,  360,  7  L. 

Ed.  174; 
Beatty  v.  Burnes,  12  U.S.  (8  Cranch)  98,  107-108, 

3  L.  Ed.  500; 
Pillow  v.  Roberts,  54  U.S.   (13  How.)   472,  477, 

14  L.  Ed.  228; 
Leffingwell  v.  Warren,  67  U.S.    (2  Black)    599, 

606,  17  L.  Ed.  261; 
Hanger  v.  Abbott,  73  U.S.  (6  Wall.)  532,  538,  18 

L.  Ed.  939; 
Biddlesbarger  v.  Hartford  Insurance  Co.,  74i  U.S. 

(7  Wall.)  386,  389-390,  19  L.  Ed.  257; 
Edwards  v.  Kearzey,  96  U.S.  593,  603,  24  L.  Ed. 

793; 
Campbell  v.  City  of  Haverhill,  155  U.S.  610,  616, 

39  L.  Ed.  280,  15  Sup.  Ct.  217; 
United  States  v.  Oregon  Lumber  Co.,  260  U.S. 

290,  67  L.  Ed.  261,  43  Sup.  Ct.  100; 
McCluny  v.  Silliman,  28  U.S.   (3  Pet.)   270,  278- 

279,  7  L.  Ed.  676; 


Campbell  v.  Holt,  115  U.S.  620,  628,  29  L.  Ed.  483, 

6  Sup.  Ct.  209; 
Telegraphers  v.  Ry.  Express  Agency,  321   U.S. 

342,  348-349,  88  L.  Ed.  788;  Sup.  Ct.  582. 

2.  The  State  of  Oregon  had  the  power  to  enact  a  statute 
of  limitations  apphcable  to  cause  of  action  created  by  fed- 
eral law  as  no  period  of  Hmitation  was  imposed  by  Con-    ■ 
gress. 

Judiciary  Act  of  1787,  Sec.  34; 

Campbell  v.  City  of  Haverhill,  155  U.S.  610,  616, 

39  L.  Ed.  280,  15  Sup.  Ct.  217; 
Brody  v.  Daly,  175  U.S.  148,  44  L.  Ed.  109; 
McClaine  v.  Rankin,  197  U.S.  154,  49  L.  Ed.  702. 

3.  The  Oregon  statute  does  not  offend  the  due  process 
clause. 

(a)  Appellee  was  afforded  a  reasonable  time  by  the 
statute  within  which  to  institute  this  action. 

Evans  v.  Finley,  166  Ore.  227,  111  P.  (2d)  833; 

UbidNote  14; 

Terry  v.  Anderson,  95  U.S.  628,  633,  24  L.  Ed. 

365; 
Mills  V.  Scott,  99  U.S.  25,  27,  25  L.  Ed.  294; 
Antoni  v.  Greenhow,  107  U.S.  769,  774-775,  27  L. 

Ed.  468,  2  Sup.  Ct.  91. 

(b)  A  period  of  ninety  days  from  the  effective  date 
of  the  law  was  ample  for  the  institution  of  the  action 
by  Appellee. 

State  'eoc  rel.,  v.  Board  of  Education,  137  Kan.  451, 

21  P.  (2d)  295—11/2  months; 
Vanderbilt  v.  Hegeman,  157  IMisc.  908,  284  X.Y.S. 

586.    In  Bacon  et  al.  v.  Howard,  61  U.S.    (20 


How.)  22,  15  L.  Ed.  811,  a  60  day  statute  was 

applied,  and  there  was  no  contention  that  it  was 

unreasonable ; 
Crawford  v.  Hunt,  41  Ariz.  229,  17  P.  (2d)  802; 
Steele  v.  Gann,  197  Ark.  480,  123  S.W.  (2d)  520; 
T)e  Moss  and  others  v.  Newton  and  another,  31 

Ind.  219; 
Kozisek  v.  Bringham,  169  Minn.  57,  210  N.W. 

622; 
Wooten  V.  Pollock,  116  N.J.  Eq.  490,  174  A.  497; 
Union  County  Building  &,  Loan  Ass'n.  v.  Welchek, 

12  N.J.M.  847,  175  A.  625. 

(c)  If  there  be  doubt  as  to  the  reasonableness  of  the 
ninety  day  period,  then  the  six  month  general  period 
applies.  That  period  is  a  reasonable  one  within  which  to 
start  this  action. 

Koshkonong  v.  Burton,  104  U.S.  668; 

McLaughlin  v.  Hoover,  1  Ore.  31 ; 

Pitman  v.  Bump,  5  Ore.  17; 

Crawford  v.  Hunt,  41  Ariz.  229,  17  P.  (2d)  802; 

Steele  v.  Gann,  197  Ark.  480,  123  S.W.  (2d)  520; 

De  Moss  and  others  v.  Newton  and  another,  31  Ind. 

219; 
Kozisek  v.  Bringham,  169  Minn.  57,  210  N.W.  622 ; 
Wooten  V.  Pollock,  116  N.J.  Eq.  490,  174  A.  497; 
Union  County  Building  <§  Loan  Ass'n.  v.  Welchek, 

12  N.J.M.  847,  175  A.' 625; 
Cummings  v.  Rosenberg,  12  Ariz.  327,  100  Pac. 

810 — 5  months,  10  days; 
Bigelow  v.  Bemis,  84  Mass.  (2  Allen)  496; 
Stine  V.  Bennett,  13  Minn.  153 — 4I/2  months. 
Horhach  v.  Miller,  4  Neg.  31 — 4%  months. 

4.  The  statute  does  not  offend  the  commerce  clause. 
(a)    Inasmuch  as  Congress  has  not  fixed  a  period  of 


limitations  within  which  actions  under  the  Fair  Labor 
Standards  Act  must  be  brought,  Congress  has  con- 
sented that  claims  under  the  Fair  Labor  Standards  Act 
may  be  subjected  to  the  statutes  of  limitations  of  the 
various  states. 

Cooley  V.  Board  of  Wardens  of  the  Port  of  Phila- 
delphia et  al.  53  U.S.  (12  How.)  299,  13  L.  Ed. 
996; 

Ea^  Parte  Cox,  127  U.S.  731,  32  L.  Ed.  274. 

(b)  The  statute  of  limitations  affecting  the  remedy 
and  not  the  right,  does  not  deprive  an  employee  of 
rights  granted  by  federal  law.  There  is  no  conflict  with 
the  commerce  clause. 

Campbell  v.  City  of  Haverhill,  155  U.S.  610,  39 

L.Ed.  280; 
Brody  v.  Daly,  175  U.S.  148,  44  L.  Ed.  109; 
McClaine  v.  Rankin,  197  U.S.  154,  49  L.  Ed.  702. 

5.  The  Oregon  statute  does  not  offend  the  equal  pro- 
tection clause  of  the  constitution. 

(a)  The  group  upon  which  the  statute  acts — wage 
earners- — has  long  been  recognized  as  an  appropriate 
group  for  legislative  classification. 

Stettler  v.  O'Hara,  69  Ore.  519  (1914),  Affirmed 
by  equally  divided  Court  243  U.S.  629,  61  L.  Ed. 
937. 

State  V.  Bunting,  71  Ore.  259,  243  U.S.  426,  61  L. 
Ed.  830. 

(b)  Overtime  wages  likewise  has  long  been  recog- 
nized as  an  appropriate  classificaion  for  legislative 
action. 
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(c)  The  classification  is  reasonable. 

(d)  The  statute  is  not  discriminatory  against  federal 
rights  as  it  applies  to  claims  for  overtime  penalty  of 
liquidated  damages  under  any  statute,  federal  or  state. 

Oregon  Laws  1943  Chapter  265. 


ARGUMENT 

Statutes  of  limitation  are  entitled  to  the  same  "respect" 
as  other  statutes;  ^^^  as  "wise  and  beneficial" ^^^  statutes  of 
"repose,"  ^^^  they  are  founded  upon  the  "sound," ^^^  "wise 
and  salutary"^^^  policy  of  the  "public  needs"  ;^^^  they  "tend 
to  the  peace  and  welfare  of  society"  ^^^  and  are  designed  to 
"promote"  justice  *^^  by  imposing  a  "salutary  vigi- 
lance."^^^^ 


(2)  Clementson  v.  Williams,  12  U.S.  (8  Cranch)   72,  74,  3  L.  Ed.  491; 
United  States  v.  Wilder,  80  U.S.   (13  Wall.)   254,  256,  20  L.  Ed.  681. 

(3)  Bell  V.  Morrison,  26  U.S.   (1  Pet.)   351,  360,  7  L.  Ed.  174. 

(4)  Beatty  v.  Burnes,  12  U.S.  (8  Cranch)  98,  107-108,  3  L.  Ed.  500; 
Bell  V.  Morrison,  26  U.S.   (1  Pet.)   351,  360,  7  L.  Ed.  174; 
Pillow  V.  Roberts,  54  U.S.    (13  How.)    472,  477,  14  L.  Ed.  228; 
Leffingwell  v.  Warren,  67  U.S.  (2  Black)  599,  606,  17  L.  Ed.  261; 
Hanger  v.  Abbott,  73  U.S.   (6  Wall.)   532,  538,  18  L.  Ed.  939; 
Riddlesbarger  v.  Hartford  Insurance  Co.,  74  U.S.   (7  Wall.)  386,  389- 

390,  19  L.  Ed.  257; 
Edwards  v.  Kearzey,  96  U.S.  593,  603,  24  L.  Ed.  793; 
Campbell  v.  City  of  Haverhill,  155  U.S.  610,  616,  39  L.  Ed.  280,  15 

Sup.  Ct.  217; 
United  States  v.  Oregon  Lumber  Co.,  260  U.S.  290,  67  I.  Ed.  261,  43 

Sup.  Ct.  100. 

(5)  McCluny  v.  Silliman,  28  U.S.   (3  Pet.)   270,  278-279,  7  L.  Ed.  676; 
Pillow  V.  Roberts,  54  U.S.   (13  How.)   472,  477,  14  L.  Ed.  228 

(6)  Leffingwell  v.  Warren,  67  U.S.  (2  Black)   599,  606,  17  L.  Ed.  261. 

(7)  Campbell  v.  Holt,  115  U.S.  620,  628,  29  L.  Ed.  483,  6  Sup.  Ct.  209. 

(8)  McCluny  v.  Silliman,  28  U.S.   (3  Pet.)   270,  278-279,  7  L.  Ed.  676. 

(9)  Leffingwell  v.  Warren,  67  U.S.  (2  Black)  599,  606,  17  L.  Ed.  261; 
Telegraphers  v.  Ry.  Express  Agency,  321  U.S.  342,  348-349,  88  L.  Ed.  788, 

Sup.  Ct.  582. 
(,10)  McCluny  v.  Silliman,  28  U.S.   (3  Pet.)   270,  278-279,  7  L.  Ed.  676. 
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The  Fair  Labor  Standards  Act  of  19.-38  does  not  pre- 
scribe a  statute  of  limitations  a])plicable  to  actions  brought 
to  enforce  rights  created  by  the  statute.  There  is  no  other 
federal  statute  establishing  a  statute  of  limitations  for  this 
type  of  action.  In  the  absence  of  Congressional  action  fix- 
ing a  period  of  limitations,  the  statute  of  limitations  of 
Oregon  applies  to  cases  instituted  in  the  Oregon  District 
Court. *'"^  The  State  statute  of  limitations  is  a  rule  of  de- 
cision in  the  federal  courts  within  the  meaning  of  the  Con- 
formity Act.  ^''^ 

In  Campbell  v.  City  of  Haverhill,  the  court,  considering 
the  application  of  a  State  statute  of  limitations  to  a  right 
arising  under  the  Federal  Patent  Laws  holding  that  the 
state  statute  was  a  bar  to  the  proceeding,  said  (p.  616)  : 

"*  *  *  In  creating  a  new  right  and  providing  a  court 
for  the  enforcement  of  such  right,  must  we  not  pre- 
sume that  Congress  intended  that  the  remedy  should 
be  enforced  in  the  manner  common  to  like  actions 
within  the  same  jurisdiction? 

"Unless  this  be  the  law,  we  have  the  anomaly  of  a 
distinct  class  of  actions  subject  to  no  limitations 
whatever;  a  class  of  privileged  plaintiffs  who,  in  this 
particular  are  outside  the  pale  of  the  law,  and  subject 
to  no  limitation  of  time  in  which  they  may  institute 
their  actions  *  *  *.  This  cannot  have  been  within  the 
contemplation  of  the  legislative  power  *  *  *." 

LTnless  then  the  Oregon  statute  is  unconstitutional,  it 
must  be  applied  in  the  instant  proceeding.  Inasmuch  as 


(W)   Judiciary  Act  of  17S7,  Sec.  34. 

(12)  Campbell  v.  City  of  Haverhill,  155  U.S.  610,  616,  39  L.  Ed.  280, 
15  Sup.  Ct.  217. 
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it  is  admitted  that  the  case  was  not  instituted  within  the 
time  permitted  by  the  Oregon  law,  the  statute,  if  consti- 
tutional, is  a  complete  bar.  We  turn  to  the  issue  of  con- 
stitutionality. 

The  statute  has  been  attacked  from  many  sides.  It  is 
contended  that  it  offends  the  due  process  clause  in  that 
it  does  not  afford  a  reasonable  time  within  which  a  plain- 
tiff must  institute  action ;  it  is  urged  that  it  infringes  upon 
the  commerce  clause  in  that  it  deprives  the  plaintiff  of 
rights  granted  him  by  Congress;  it  is  suggested  that  it 
falls  within  the  ban  of  "the  equal  protection  of  the  laws" 
clause,  in  that  the  statute  is  discriminatory  against  rights 
granted  by  Congress,  and  the  classification  upon  which 
the  statute  is  based  is  unreasonable. 

We  submit  that  the  answer  to  the  question:  Does  the 
statute  allow  a  reasonable  time  within  which  to  institute 
suit,  provides  the  answer  to  all  substantial  questions  of 
constitutionality  presented  in  this  case. 

Considering  first  the  due  process  clause,  it  is  settled 
that  after  a  cause  of  action  has  arisen  competent  legisla- 
tive authority  may  change  the  statute  of  limitations  applic- 
able to  such  causes  of  action.  The  legislative  authority  may 
shorten  a  period  of  limitations  covering  causes  of  action  in 
existence  at  the  time  such  legislative  action  is  taken. ^^^^  As 
we  have  shown  above,  the  Oregon  Legislature,  insofar  as 


(13)  McGahey  v.  Virginia,  135  U.S.  662,  34  L.  Ed.  304; 
Terry  v.  Anderson,  95  U.S.  628,  24  L.  Ed.  365; 
Atchafalaya  Co.  v.  Williams  Co.,  258  U.S.  190,  66  L.  Ed.  559. 
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Appellee's  rights  are  concerned,  is  such  a  competent  au- 
thority. It  had  the  lawful  power  to  shorten  the  statute 
applicable  to  Appellee's  cause  of  action  although  his  cause 
of  action  was  in  existence  at  the  time  the  legislative  action 
was  taken. 

However,  in  decreasing  the  time  within  which  the  action 
must  be  instituted,  a  plaintiff  must  be  afforded  a  reason- 
able time  within  which  to  pursue  his  remedy. ^'^^  The  pri- 
mary responsibility  for  the  determination  of  what  is  a 
reasonable  time  is  vested,  under  our  form  of  government, 
in  the  legislature. 

In  Terry  v.  Anderson,  95  U.  S.  628,  633,  24  L.  Ed.  365, 
it  is  said: 

"In  all  such  cases,  the  question  is  one  of  reason- 
ableness, and  we  have,  therefore,  only  to  consider 
whether  the  time  allowed  in,  this  statute  is,  under  all 
circumstances,  reasonable.  Of  that  the  Legislature 
is  primarily  the  judge;  and  we  cannot  overrule  the 
decision  of  that  department  of  the  government,  un- 
less a  palpable  error  has  been  committed.  In  judging 
of  that,  we  must  place  ourselves  in  the  position  of 
the'  legislators,  and  must  measure  the  time  of  limita- 
tion in  the  midst  of  the  circumstances  which  sur- 
rounded them,  as  nearly  as  possible;  for  what  is  rea- 
sonable in  a  particular  case  depends  upon  its  par- 
ticular facts." 

Referring  to  that  case,  it  was  said  in  Mills  v.  Scott,  99  U. 
S.  25,  27,  25  L.  Ed.  294: 


(14)  Evans  v.  Finley,  166  Or.  227,  111  P.    (2)   833. 
Ibid  Note  14. 
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"*  *  *  The  question  in  such  cases,  the  court  said,  was 
whether  the  time  allowed  was,  under  all  the  circum- 
stances, reasonable ;  and  of  this  the  Legislature  of  the 
State  was  primarily  the  judge,  and  its  decision  would 
not  be  overruled  unless  a  palpable  error  had  been 
committed." 


In  Antoni  v.  Greenhow,  107  U.  S.  769,  774-775,  27  L.  Ed. 
468,  2  Sup.  Ct.  91  it  v/as  said: 

"*  *  *  In  all  such  cases  the  question  becomes, 
therefore,  one  of  reasonableness,  and  of  that  the  Leg- 
islature is  primarily  the  judge  *  *  *.  Vv^e  ought  never 
to  overrule  the  decision  of  the  Legislative  Department 
of  the  Government,  unless  a  palpable  error  has  been 
committed.  If  a  state  of  facts  could  exist  that  would 
justify  the  change  in  a  remedy  which  has  been  made, 
we  must  presume  it  did  exist,  and  that  the  law  was 
passed  on  that  account.  *  *  *  We  have  nothing  to  do 
with  the  motives  of  the  Legislature,  if  what  they  do 
is  within  the  scope  of  their  powers  under  the  Con- 
stitution." 

Before  giving  consideration  as  to  whether  the  time  al- 
lowed by  the  Oregon  Legislature  for  actions  to  be  brought 
on  existing  causes  of  action  is  sufficient,  we  will  consider 
the  effect  of  the  commerce  clause  upon  the  power  of  the 
State  of  Oregon  to  enact  this  law.  It  is  admitted  that  as  to 
matters  within  its  jurisdiction,  the  authority  of  Congress 
is  supreme,  and  that  of  the  State  is  inferior.  Congress, 
however,  did  not  see  fit  to  include  within  the  Fair  Labor 
Standards  Act  of  1938  a  statute  of  limitations.  Nor  is 
there  any  other  federal  law  applicable  to  such  a  right  of 
action.  In  the  absence  of  Congressional  law,  Oregon  had 
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the  power  to  prescribe  the  period  of  hinitations  within 
which  rights  created  by  federal  laws  must  be  enforced/'*" 
The^  act  of  inaction  by  Congress  was  its  consent  that  the 
State  of  Oregon  (and  all  other  states)  might  legislate 
upon  this  subject;,  and,  include  within  the  ambit  of  the 
Oregon  statute,  rights  created  by  Congress/^^' 

If  Congress  were  not  of  the  opinion  that  the  period  of 
limitations  should  be  fixed  by  the  states,  it  was  within  its 
power  to  preclude  state  action  by  including  within  the 
law  a  period  of  limitation.  If  there  be  question  about  the 
soundness  of  this  conclusion,  the  final  answer  may  be 
found  in  the  fact  that  Congress  now  has  before  it  a  bill, 
which  if  enacted  would  fix  the  period  of  limitation  for 
rights  arising  under  the  Fair  Labor  Standards  Act  of 
1938  or  other  federal  law/^^^  This  bill  recognizes  the  power 
of  the  States  to  prescribe  statutes  of  limitation  as  it  makes 
State  laws  fixing  a  period  shorter  than  that  proposed 
applicable  to  federally  created  causes  of  action.  We  sub- 
mit that,  insofar  as  the  commerce  law  is  concerned,  the 
question  is  solved  by  the  answer  to  the  question:  Is  the 
due  process  clause  violated?  Congress  has  consented  that 
Oregon  may  enact  a  statute  of  limitations.  By  so  doing,  it 
has  agreed  that  such  statute  does  not  violate  the  com- 
merce clause,  if,  otherwise,  it  be  constitutional.  The  ques- 
tion then  is:  Was  Appellee  granted  a  reasonable  time 
within  which  to  institute  this  suit? 


(16)  Cooley  V.  Board  of  Wardens  of  the  Port  of  Philadelphia  et  al.,  53  U.S. 

(12  How.)  299,  13  L.  Ed.  996; 

Ex  parte  Cox,  127  U.S.  731,  32  L.  Ed.  274. 

(17)  Campbell  v.  City  of  Haverhill,  155  U.S.  610,  39  L.  Ed.  280; 
Brody  v.  Daly,  175  U.S.  148,  44  L.  Ed.  109; 

McClaine  v.  Rankin,  197  U.S.  154,  49  L.  Ed.  702. 

(18)  H.  R.  2788,   Appendix   H. 
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Inasmuch  as  the  statute  carried  an  emergency  clause, 
it  became  effective  in  accordance  with  its  terms  from  and 
after  its  passage/ ^®^  As  to  causes  of  action  then  in  exist- 
ence, a  period  of  ninety  days  was  allowed  for  institution  of 
suit.  As  to  causes  of  action  subsequently  arising,  a  period 
of  six  months  was  established.  The  trial  judge  concluded 
that  the  period  of  ninety  days,  applicable  to  existing 
causes  of  action,  was  unreasonably  short.  He  did  not  con- 
sider whether  the  six  months  period  afforded  a  fair  op- 
portunity for  the  institution  of  a    suit. 

It  is  submitted  that  the  period  of  ninety  days  within 
which  to  institute  action  upon  existing  causes  of  action 
was  a  reasonable  one.  It  accorded  Appellee  ample  oppor- 
tunity to  protect  his  rights. 

In  the  determination  of  what  is  a  reasonable  time,  in- 
dividual cases  are  not  particularly  helpful.  They  do  estab- 
lish controlling  principles,  but  do  not  furnish  an  answer 
to  our  question.  Considering  precedents,  in  the  trial  court. 
Appellee  cited  a  number  of  illustrative  cases  to  prove  the 
statute  unconstitutional.  We  will  now  consider  them. 

In  the  ancient  case  of  Berry  ^  Johnson  v.  Bansdall, 
61  Ky.  (4  Mot.)  292,  one  month  was  held  unreasonable. 
That  case,  of  course,  could  not  be  authority  that  three 
months  or  six  months  was  also  unreasonable.  However, 
two  cases  hold  that  one  month  is  reasonable.  ^^°^  Rely  on  v. 
Tomahawk  Paper  <§  Pulp  Co.,  102  Wis.  301,  78  N.W. 
412,  while  holding  two  months  to  be  unreasonable,  would 
not  be  authority  for  holding  three  months  or  six  months 


(19)  Oregon  Constitution  Art.  IV  Sec.  28. 

(20)  Mulvey  v.  Boston,  197  Mass.  178,  83  N.E.  402; 
Randolph  v.  Springfield,  302  Mo.  33,  257  S.W.  449. 
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unreasonable.  However,  two  cases  hold  that  two  months 
is  reasonable/^^^  Appellee  has  referred  to  three  cases  hold- 
ing three  months  to  be  unreasonable/ ^^^  but  six  cases  hold 
that  three  months  is  reasonable. '^^  He  cited  an  ancient 
case  holding  that  five  months  is  unreasonable/^'^  but  there 
are  four  cases  holding  that  five  months  is  reasonable.  ^^^ 

Appellee  cited  one  case  and  dicta  in  another  to  show 
that  six  months  is  unreasonable. ^^^*  There  are  eight  cases 
holding  that  six  months  is  reasonable.  ^"^  It  is  thus  ap- 
parent that  the  overwhelming  weight  of  authority  supports 
Appellant's  position. 


(21)  State  ex  rel.,  v.  Board  of  Education,  137  Kan.  451,  21  P.   (2d)    295— 

iy2  months; 
Vanderbilt  v.  Hegeman,  157  Misc.  908,  284  N.Y.S.  586.    In  Bacon  et 
al.  V.   Howard,   61  U.S.    (20  How.)    22,  15  L.  Ed.   811,  a  60  day 
statute  was  applied,  and  there  was  no   contention  that  it  was 
unreasonable. 

(22)  Lamb  v.  Powder  River  Live  Stock  Co.,  8  Cir.  132  Fed.  434; 
Parmenter  v.  State,  135  N.Y.  154,  31  N.E.  1035; 

Adams  and  Freeze  v.  Keneyer,  et  al,  17  N.D.  302,  116  N.W.  98— 3^^ 
months. 

(23)  Crawford  v.  Hunt,  41  Ariz.  229,  17  P.   (2d)   802; 
Steele  v.  Gann,  197  Ark.  480,  123  S.W.    (2d)    520; 

De  Moss  and  others  v.  Newton  and  another,  31  Ind.  219; 
Kozisek  v.  Bringham,  109  Minn.  57,  210  N.W.   622; 
Wooten  v.  Pollock,  116  N.J.  Eq.  490,  174  A.  497; 

Union   County   Building  &  Loan   Ass'n.   v.   Welchek,   12   N.J.M.    847, 
175  A.  625. 

(24)  Lewis  V.  Harbin,  etc.,  44  Ky.  (5  B.  Mon.)  564. 

(25)  Cummings  v.  Rosenberg,  12  Ariz.  327,  100  Pac.  810—5  months,  10  days; 
Bigelow  V.  Bemis,  84  Mass.  (2  Allen)  496; 

Stine  V.  Bennett,  13  Minn.  153 — 41/2  months; 
Horbach  v.  Miller,  4  Neb.  31 — 4%  months. 

(26)  Blevins  v.  Utilities,  Inc.,  209  N.C.  683,  184  SE.  517; 

Hathaway  v.  Merchant's  Trust   Co.,   218   111.   580,   75  N.E.   1060— 6i^ 
months,    dicta. 

(27)  Wheeler  v.  Jackson,  137  U.S.  245,  34  L.  Ed.  659,  11  Sup.  Ct.  76; 
Turner  v.  New  York,  168  U.S.  90,  42  L.  Ed.  392,  18  Sup.  Ct.  38; 
Saranac    Land,    Etc.,    Co.    v.    Comptroller   of    N.Y.    177    U.S.    318,    44 

L.  Ed.  786,  20  Sup.  Ct.  642; 
Tipton  V.  Smythe,  78  Ark.  392,  94  S.W.  678; 

Fitzgerald  v.  Scovill  Mfg.  Co.,  77  Conn.  528,  60  Atl.  132— 6 V2  months; 
Myers  v.  Wheelock,  60  Kan.  747,  57  Pac.  956; 
Russell  v.  H.  C  Akeley  Lumber  Co.,  45  Minn.  376,  48  N.W.  3; 
Davidson  v.  Witthaus,  106  App.  Div.  182,  94  N.Y.S.  428. 
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As  we  have  pointed  out  above,  the  basic  issue  is  whether 
Appellee  was  allowed  a  reasonable  time  within  which  to 
institute  his  action.  Reasonable  is  a  relative  term.  Ordi- 
nary men  may  differ  as  to  the  proper  application  of  that 
word.  Being  relative,  only  relative  answers  can  be  given 
in  most  cases.  Because  of  that  fact,  courts  properly  do 
not  take  sides  on  such  argumentative  questions,  but  say 
that  the  only  question  of  which  they  can  take  cognizance 
is  one  of  law.  In  jury  cases,  the  question  of  law  involved 
is  whether  there  is  any  substantial  evidence  to  support  the 
verdict.  In  constitutional  law  cases,  the  question  of  law  is 
whether  an  ordinary  man  could  reasonably  take  the  view 
which  the  legislature  adopted. 

Thus  in  the  above  quotations  when  it  is  said  that  the 
legislative  decision  must  be  upheld  unless  it  is  palpably 
erroneous,  it  is  meant  that  the  legislative  action  is  immune 
from  judicial  action  unless  the  court  can  say  that  no 
ordinary  man  could  reasonably  take  the  view  adopted  by 
the  legislature.  The  rule  applicable  to  classifications  un- 
der the  equal  protection  clauses,  as  shown  infra,  is  v/hether 
there  is  any  rational  basisi  for  the  legislative  action  taken 
— which  means  nothing  more  than  what  we  have  stated 
previously.  If  reasonable  men  might  differ  on  what  is  a 
reasonable  time,  the  decision  of  the  legislature  must  be 
upheld — otherwise,  the  court  is  substituting  its  judgment 
on  a  debatable  issue  for  that  of  the  legislatures.  Such 
action  would  be  a  wholly  unwarranted  interference  with 
the  legislative  function. 

It  is  difficult  in  most  cases  to  say  that  a  group  of  people, 
theoretically,   at   least,   representing   a   majority   of   the 
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people,  have  acted  unreasonably.  For  that  reason,  if 
there  is  a  state  of  facts  which  an  ordinary  reasonable  man 
could  accept  as  justifying  the  action  taken,  the  legislative 
action  is  upheld,  because  it  is  presumed  that  the  legislature 
acted  on  that  state  of  facts.  Appellant  contends  that  the 
time  prescribed  by  the  statute  in  question,  viewed  in  the 
light  of  the  circumstances  attending  its  adoption  and 
tested  by  the  constitutional  principles  laid  down  by  the 
courts  is  entirely  reasonable.  At  least,  even  when  most 
critically  regarded,  it  remains  a  subject  upon  which  rea- 
sonable men  might  differ.  So  considered,  its  constitution- 
ality is  firmly  established. 

We  need  not  look  afar  to  find  a  basis  to  support  the 
legislative  action.  There  have  been  in  effect  in  Oregon 
for  many  years  statutes  and  regulations  issued  pursuant 
to  limiting  the  number  of  hours  worked  by  women  and 
minors,  and  authorizing  recovery  of  overtime  pay  for 
work  performed  in  excess  of  the  stipulated  hours. '^'  In 
substance,  these  statutes  are  akin  to  the  Fair  Labor  Stand- 
ards Act  and  create  similar  rights  of  action.  With  the 
advent  of  the  Fair  Labor  Standards  Act  and  the  numer- 
ous actions  brought  under  it  for  overtime,  there  may  be 
found  complete  justification  for  the  Oregon  statute. 

In  the  last  few  years,  the  uncertainties  of  the  applica- 
tion of  the  federal  statute  have  been  emphasized.  The 
application  of  the  act  to  loft  buildings  was  settled  in  1942 
in  Kirschbaum  v.    Walling.^^^^   The   application   of   this 


(28)  See  Appendix  III. 

(29)  316  U.S.  517,  86  L.  Ed.  1638. 
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statute  to  commercial  office  buildings  was  not  settled 
until  1945,  by  the  decision  of  the  court  in  the  case  of 
10  East  40th  Street  Building  v.  Callus,  89  L.  Ed.  (Adv. 
Ops.)  1244,  but  compare  Borden  Company  v.  Borella, 
89  L.  Ed.  (Adv.  Ops.)  1240.  In  view  of  the  vigorous 
dissent,  it  may  well  be  questioned  whether  the  construction 
adopted  in  that  case  will  be  the  final  one.  The  evolution 
of  the  term  production  of  goods  for  interstate  commerce 
has  not  been  completed.  The  twilight  zones  between  the 
power  of  Congress  and  the  power  of  the  State  are  even 
more  hazy  and  more  cloudy  than  ever  before.  The  Oregon 
statutes  and  regulations  requiring  premium  or  overtime 
pay,  of  course,  apply  only  to  work  over  which  the  State 
has  control.  The  federal  statute  covers  the  remaining  por- 
tion of  the  field.  The  uncertainties  as  to  coverage,  and 
the  practical  impossibility  of  determining  coverage  at  any 
one  time  in  the  disputed  field  would  justify  action  by 
the  State  of  Oregon  applicable  to  all  cases  of  overtime 
or  liquidated  damages  for  work  performed  in  excess  of 
the  stipulated  hours.  Such  a  law  was  passed.  It  applies 
to  overtime  or  premium  pay,  including  penalties'  required 
or  authorized  by  "any"  statute.  By  its  terms,  the  statute 
applies  to  federal  and  state  created  rights. 

These  uncertainties,  as  to  coverage,  impose  a  terrific 
financial  burden  upon  employers  at  large.  The  federal 
and  state  laws  permit  the  accumulation  of  secret  over- 
time, liquidated  damages  and  penalties.  An  employer  as 
well  as  an  employee,  in  all  good  faith,  intelligently  ad- 
vised as  to  the  coverage  of  the  laws,  could  well  conclude 
that  he  was  not  subject  to  the  penalties  of  the  laws  only 
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to  be  confronted  years  later  with  claims  for  tremendous 
sums.  A  statute  established  by  Congress  or  the  State 
Legislature,  which  could  be  applied  in  such  a  manner 
against  an  employer,  who  has  been  lulled  into  a  false  feel- 
ing of  security  by  the  failure  of  an  employee  to  institute 
an  action,  is  not  fair.  The  Oregon  Legislature  well  could 
conclude  that  claims  to  enforce  rights  given  by  legislation 
should  be  enforced  promptly.  Concluding  that  an  em- 
ployer, who  is  required  to  plan  his  business  in  the  light  of 
known  liabilities,  is  also  entitled  to  know  his  liabilities  for 
overtime  pay  and  penalties  granted  by  the  Legislature 
or  Congress  as  a  privilege  to  employees,  the  Legislature 
justifiably  could  decide  that  claims  running  back  for  a 
period  of  five  years  should  be  brought  promptly  and  dis- 
posed of.  The  Oregon  Legislature  concluded  that  these 
stale  claims  must  be  brought  within  a  period  of  ninety 
days. 

The  charge  has  been  made  that  the  Oregon  statute 
was  aimed  at  the  Fair  Labor  Standards  Act.  The  Federal 
Act  and  the  experiences  under  it  are  important  but  not 
for  the  reason  advanced  by  those  attacking  it.  The  ex- 
periences under  the  Federal  Act  with  the  continuing 
enlargement  of  what  must  be  considered  hours  worked 
(travel  time  serves  as  an  example)  illustrates  the  de- 
sirability of  a  special  short  period  of  limitations.  The 
Federal  Act  was  the  teacher ;  not  the  target  of  the  Oregon 
Legislature.  The  same  problems  arise  under  the  Oregon 
statutes  and  regulations  and  justify  the  legislation. 

The  Appellee  Kurth  in  the  instant  case  had  ample  time 
within'  which  to  bring  his  action.   He  knew  that  he  had  a 
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claim  against  Appellant  for  liquidated  damages  and  over- 
time. He  attempted  to  enforce  that  claim  by  placing  it  in 
the  hands  of  the  Wage  and  Hour  Division  Manager,  in 
Portland,  for  prosecution.  (R.  p.  14).  His  services  with 
Appellant  were  terminated  in  September,  1942.  This 
action  was  instituted  in  February  of  1944,  approximately 
eighteen  months  thereafter.  He  had  until  June  of  1943 
to  bring  this  action.  Surely  this  period  of  nine  months  is 
not  an  unreasonable  one.  No  good  reason  can  be  sug- 
gested why  he  should  have  more  time.  He  knew  the  type 
of  work  he  was  doing.  He  knew  where  his  employer  could 
be  found. 

He  recognized  that  he  had  a  claim  for  overtime  under 
the  Fair  Labor  Standards  Act  by  consulting  the  Wage 
and  Hour  Division  in  Portland,  Oregon.  Having  con- 
sulted the  Wage  and  Hour  Division,  having  employed 
counsel  to  prosecute  his  claim  all  before  the  period  of  the 
statute  of  limitations  ran,  his  statement  now  that  he  did 
not  have  sufficient  time  within  which  to  institute  action 
against  his  employer  cannot  be  accepted. 

In  the  foregoing  presentation,  we  have  considered  only 
whether  the  ninety  day  period  allowed,  by  the  statute  for 
the  institution  of  action  on  existing  causes  of  action  was 
reasonable.  However,  it  is  clear  that  if  there  be  uncertainty 
as  to  the  reasonableness  of  the  ninety  day  period,  Appel- 
lee, in  any  event,  had  the  full  six  months  allowed  by 
statute  within  which  to  institute  this  lawsuit.  In  Kosh- 
konong  v.  Burton,  104  U.S.  668,  it  appeared  that: 
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The;  town  of  Koshkonong,  Wisconsin,  issued  its  bonds 
in  January,  1857,  to  which  were  attached  interest  coupons. 
The  bonds  were  payable  January  1,  1877,  twenty  years 
later.  The  interest  coupons  which  the  court  in  its  opinion 
held  to  be  entire  obligations,  were  due  semi-annually,  that 
is  the  first  day  of  July  and  the  first  day  of  January  of 
each  year  following  issuance  of  the  bonds.  No  interest 
coupons  were  detached  after  January,  1858. 

An  action  to  recover  the  principal  amount  of  the  bonds 
and  of  the  coupons  was  commenced  in  1880.  This  was  more 
than  twenty  years  after  issuance  of  the  bonds  and  approx- 
imately three  years  after  the  maturity  date  of  the  bonds. 
It  was  twenty-two  years  after  the  maturity  of  the  oldest 
coupons. 

When  the  bonds  and  coupons  were  issued,  the  statute 
of  limitations  applicable  thereto  was  twenty  years.  In 
1872,  a  new  statute  of  limitations  was  passed  providing: 

"  'No  action  brought  to  recover  any  sum  of  money, 
on  any  bond,  coupon,  interest  warrant,  agreement, 
or  promise  in  writing,  made  or  issued  by  any  town, 
county,  city  or  village,  or  upon  any  installment  of 
the  principal  or  interest  thereof,  shall  be  maintained 
in  any  court,  unless  such  action  shall  be  commenced 
within  six  years  from  the  time  when  such  sum  of 
money  has  or  shall  become  due  *  *  *  Provided,  that 
any  such  action  may  be  brought  within  one  year  after 
this  act  shall  take  effect;  provided  further,  that  this 
act  shall  in  no  case  be  construed  to  extend  the  time 
within  which  an  action,  may  be  brought  under  the 
laws  heretofore  existing.'  " 
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The  limitation  period  to  which  actions  on  these  obli- 
gations were  subject  prior  to  the  passage  of  the  act  of 
1872i  was  twenty  years,  and,  at  the  time  of  the  passage 
of  the  new  statute  of  limitations,  neither  the  bonds  nor 
coupons  were  outlawed.  The  court  on  these  facts  then  gave 
its  attention  to  the  effect  of  the  new  statute  on  obligations 
which  were  valid  and  subsisting,  at  the  time  it  was  adopted. 
It  said: 

"Of  the  object  of  that  statute  there  cannot,  it 
seems  to  us,  be  any  reasonable  doubt.  The  specific 
reference  to  coupons  and  interest  v/arrants  made  or 
issued  by  towns,  counties,  cities,  and  villages,  without 
distinguishing  such  as  are  sealed  from  those  unsealed, 
and  the  express  requirement  as  to  the  time  within 
which  actions  thereon  must  be  brought  or  be  barred, 
indicates  a  purpose  upon  the  part  of  the  legislature 
to  reverse  the  policy  which  had  been  pursued,  by  hold- 
ers of  such  securities,  of  postponing  the  collection 
of  interest  coupons  until  after  the  bonds,  to  which 
they  were  annexed,  had  matured, — a  delay  which  had 
the  effect,  in  some  instances,  of  compelling  municipal 
corporations  to  meet,  all  at  once,  a  large  indebted- 
ness, which  the  legislature  intended,  at  least  as  to  the 
interest  accruing  thereon,  should  be  provided  for  in 
installments  or  through  a  series  of  years.  Whatever 
considerations,  however,  may  have  suggested  that 
legislation,  it  is  clear  that  its  object  was  such  as  we 
have  indicated." 

It  was  contended  in  that  case  that  the  act  of  1872  was 
unconstitutional  as  impairing  the  obligation  of  the  contract 
between  the  town  and  the  holders  of  its  securities.  The 
objection  was  based  on  the  proviso  that  any  such  action 
(of  the  class  specified  in  the  act)  may  be  brought  (only) 
within  one  year  after  the  act  took  effect.  The  court  said : 
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"While  that  proviso  is  very  obscurely  worded,  its 
meaning  is.  that  no  action  to  recover  money  due  upon 
a  municipal  bond,  coupon,  interest-warrant,  or  writ- 
ten agreement  or  promise,  or  upon  any  installment 
of  the  principal  or  interest  thereof,  whether  such 
obhgations  were  issued  before  or  after  the  passage 
of  the  act.  should  be  maintained,  unless  brought 
within  six  years  (not  from  the  passage  of  the  act,  but) 
from  the  time  the  money  sued  for  became  due:  ex- 
cept— and  no  otlier  exception  is  made — that  when 
the  six  years  from  the  maturity  of  any  past-due  bond 
or  coupon  would  expire  within  less  than  a  year  after 
the  act  i^assed,  the  action  should  not  be  barred,  if 
brought  within  that  year.  It  was  undoubtedly  within 
the  constitutional  power  of  the  legislature  to  require, 
as  to  existing  causes  of  action,  that  suits  for  their 
enforcement  should  be  barred  unless  brought  within 
a  period  less  than  that  prescribed  at  the  time  the 
contract  was  made  or  the  liability'  incurred  from 
which  the  cause  of  action  arose.  The  exertion  of  this 
power  is,  of  course,  subject  to  the  fundamental  con- 
dition that  a  reasonable  time,  taking  all  the  circum- 
stances into  consideration,  be  given  by  the  new  law 
for  the  commencement  of  an  action  before  the  bar 
takes  effect.  Whether  the  first  proviso  in  the  act  of 
1872,  as  to  some  causes  of  action,  especially  in  its 
application  to  citizens  of  other  States  holding  negoti- 
able municipal  securities,  is  or  not  in  violation  of  that 
condition,  is  a  question  of  too  much  practical  import- 
ance and  delicacy  to  justify  us  in  considering  it,  unless 
its  determination  be  essential  to  the  disposition  of 
the  case  in  hand.  And  we  think  it  is  not.  For  if  the 
proviso,  in  its  application  to  some  cases,  is  obnoxious 
to  the  objection  that  it  does  not  allow  sufficient  time 
within  which  to  sue  before  the  bar  takes  effect,  and  is, 
therefore,  unconstitutional,  as  impairing  the  obliga- 
tion of  the  pontract  between  the  town  and  its  existing 
creditors,  it  does  not  follow  that  the  entire  act  would 
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fall  and  become  inoperative.  The  result,  in  such  case, 
would  be,  that  the  plaintiffs  and  other  holders  of  the 
coupons  would  have  not  simply  one  year,  but — under 
the  construction  we  have  given  to  the  statutes  in  force 
prior  to  the  act  of  1872— to  a  reasonable  time  after 
its  passage  within  which  to  sue.  And  if  a  proper  con- 
struction of  that  act  would  give  the  full  period  of  six 
years,  after  its  passage,  within  which  to  sue  upon 
coupons  maturing  before  its  passage,  the  judgment 
below  cannot  be  sustained.  For  this  action  was  not 
instituted  until  more  than  eight  years  after  the  pas- 
sage of  the  act  of  1872.  It  is,  consequently,  barred  by 
limitation  as  to  all  coupons  falling  due  (and,  there- 
fore, collectible  by  suit  without  reference  to  the  ma- 
turity of  the  bonds)  more  than  six  years  prior  to  its 
commencement.  The  bar  was  complete  more  than  six 
years  before  the  revision  of  1878  took  effect,  even  if 
that  revision  should  be  deemed  to  have  any  applica- 
tion to  this  action.  There  is  no  escape  from  this  con- 
clusion, unless  we  should  hold  that  the  legislature 
could  not,  constitutionally,  reduce  limitation  from 
twenty  to  six  j^ears  as  to  existing  causes  of  action.  But 
neither  upon  principle  nor  authority  could  that  posi- 
tion be  sustained." 

The  court  thus  reached  its  conclusion  by  reasoning: 

(1.)  If  a  savings  clause  in  an  amendatory  statute  of 
limitations  is  unconstitutional,  the  entire  statute  does  not 
for  that  reason  necessarily  fall,  but  a  construction  should 
be  given  to  the  statute  which  will  preserve  its  constitution- 
ality and  yet  effectuate  the  intention  of  the  legislature. 

(2.)  The  statute  of  1872  was  clearly  intended  to  op- 
erate upon  causes  of  action  accrued  prior  to  the  passage 
as  well  as  causes  of  action  accruing  after  its  passage. 
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(3.)  This  intent  is  manifest  from  the  words  of  the 
statute  "within  six  years  from  the  time  when  such  sum 
or  money  has  or  shall  become  due." 

(4.)  If  the  savings  clause  so  construed  and  applied 
does  not  expressly  jirovide  an  adequate  time  within  which 
to  sue  on  accrued  causes  of  action,  the  court  will  respect 
the  legislative  intent  and  apply  the  full  period  of  the 
statute  of  limitations  to  accrued  causes  of  action. 

(5.)  If  the  full  time  permitted  by  the  new  statute  af- 
fords a  plaintiff  a  reasonable  time  in  which  to  institute 
suit  on  existing  causes  of  action,  the  statute  is  constitu- 
tional. 

(6.)  Plaintiff  having  failed  to  bring  his  action  (ac- 
crued prior  to  effective  date  of  the  act)  within  the  full 
time  provided  by  the  new  statute  for  action  on  future 
accruing  cases,  may  not  complain  of  the  shortness  of  the 
savings  clause,  and  is  barred. 

Simply  stated  the  court  decided  that  if  the  savings 
clause  of  new  statute  of  limitations  is  not  valid,  (an  issue 
expressly  left  undecided)  the  legislature's  intention  to 
reduce  the  time  previously  provided  for  action  on  causes 
accrued  prior  to  effective  date  of  the  new  act  is  not  to  be 
frustrated  and  such  causes  left  unaffected  by  the  new 
statute,  but  the  new  statute  is  made  to  operate  prospec- 
tively on  such  causes;  that  is  from  the  date  that  the  new 
statute  becomes  operative.  Bj^  so  holding  no  rights  are 
destroyed  and  no  remedies  eliminated. 
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The  analogj^  between  the  Koshkonong  case  and  the  case 
at  bar  is  readily  apparent.  There,  as  here,  a  new  statute 
of  limitations  was  passed,  which  shortened  the  time  pro- 
vided for  actions  on  causes  of  a  certain  class.  There,  as 
here,  the  statute  of  limitations  in  effect  when  the  cause 
accrued,  was  superseded  by  the  new  act.  There,  as  here, 
the  words  of  the  new  statute  compelled  its  application  to 
accrued  causes  of  action  as  well  as  accruing  causes  of 
action.  There,  as  here,  the  time  expressly  prescribed  for 
action  on  causes  accrued  prior  to  the  effective  date  of  the 
statute  was  materially  shorter  than  the  time  provided  for 
action  on  causes  accruing  thereafter.  There,  as  here,  ob- 
jection was  seriously  made  that  the  shortness  of  the  sav- 
ings clause  rendered  it  invalid,  and  that  the  entire  statute 
was  therefore  unconstitutional.  There,  as  here,  plaintiff, 
although  the  owner  of  a  cause  of  action  which  had  accrued 
prior  to  the  passage  of  the  statute,  did  not  bring  his  action 
within  either  the  period  prescribed  by  the  savings  clause 
or  the  time  prescribed  for  actions  on  causes  arising  in 
the  future. 

The  analogy  is  complete,  and,  we  submit,  the  result 
should  be  the  same. 

The  doctrine  of  the  Koshkonong  case  is  the  law  of  the 
State  of  Oregon.  In  the  early  case  of  McLaughlin  v. 
Hoover,  1  Ore.  31,  Plaintiff's  action  was  in  assumpsit  on 
a  promissory  note  executed  October  2,  1845  and  due  one 
year  after  date.  The  limitation  period  then  in  effect  was 
six  years.  In  1849,  after  that  statute  had  run  approxi- 
mately three  years  against  plaintiff's  cause  of  action  a 
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new  statute  was  passed  repealing  the  old  and  providing 
that  actions  in  assumpsit  shall  be  commenced  "within  six 
3^ears  after  the  cause  of  action  shall  have  accrued." 

Again  in  1852  a  new  statute  was  enacted,  also  fixing  a 
period  of  six  years  within  which  action  must  be  instituted. 
This  statute  did  not  repeal  existing  legislation,  although 
the  1849  law  did.  When  the  1849  statute,  which  was  in 
effect  at  the  time  plaintiff's  cause  of  action  accrued,  was 
repealed,  three  years  had  run  against  plaintiff's  cause  of 
action.  Defendant  claimed  that  in  computing  the  time 
which  had  run  against  plaintiff's  cause  of  action,  the 
three  years  which  ran  prior  to  the  law  of  1849  should  be 
tacked  to  time  which  ran  after  the  law  of  1849  to  provide 
the  bar  of  the  six-year  statute.  The  court  held  that  the 
act  of  1852  did  not  repeal  that  of  1849.  The  terms  of  the 
statutes  were  consistent.  It  was  the  duty  of  the  court  to 
construe  the  two  acts  together.  They  "must  be  taken  as 
one  act."   Said  the  court: 

"When  we  look  at  all  our  limitation  acts,  to  ascertain 
the  mind  of  our  legislature,  we  find  a  repealing  clause 
in  the  act  of  1849,  but  none  in  that  of  1852.  We  can 
only  explain  the  difference  in  these  two  statutes  by 
supposing  a  difference  of  intention,  and  a  design  to 
let  the  act  of  1849  run  against  those  causes  of  action 
upon  which  it  had  commenced  to  operate.  We  hold, 
therefore,  that  the  act  of  1852  is  a  mere  continuation 
of  the  act  of  1849,  and  that  both  are  to  be  taken,  with 
reference  to  this  case,  as  one  limitation  law.  Can,  then, 
a  bar  to  this  suit  be  allowed,  by  computing  time  be- 
fore the  act  of  1849  took  effects  'Shall  have  accrued', 
in  that  statute,  is  peculiar  phraseology^  and  seems  to 
indicate  causes  of  action  then  existing.    Limitation 
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laws  effect  the  remedy,  and  the  legislative  power  has 
the  same  right  to  regulate  and  restrict  remedies  upon 
causes  of  action  in  existence  as  upon  causes  of  action 
to  be  created.  When  the  law  is  made  operative  m 
praesenti,  courts  cannot  legislate  away  the  effect,  and 
declare  that  it  shall  operate  only  in  futuro" 

The  court  held  that  neither  the  act  of  1849  nor  the  act 
of  1852  gave  plaintiff's  cause  of  action  renewed  life  be- 
cause the  cause  of  action  was  subject  to  the  statute  of 
1849,  which  allowed  six  years  from  the  time  the  cause 
of  action  accrued.  Inasmuch  as  three  years  already  had 
run,  plaintiff  v/as  allowed  only  three  years  after  the  law 
of  1849  became  effective.  The  court  said: 

"We  concur  with  the  Supreme  Court  of  the  United 
States  in  the  opinion  expressed  in  the  case  of  Ross  v. 
Duval,  13  Pet.  45.  The  court  there  says:  'It  is  a  sound 
principle,  that  when  a  statute  of  limitations  prescribes 
the  time  within  which  a  suit  shall  be  brought  or  an 
act  done,  and  a  part  of  the  time  has  elapsed,  effect  may 
be  given  to  the  act;  and  the  time  yet  to  run,  being  a 
reasonable  part  of  the  whole  time,  will  be  considered 
the  limitation  in  the  mind  of  the  legislature  in  such 
cases.' " 

The  court  found  that  it  was  the  intent  of  the  legislature 
that  the  act  of  1849  apply  to  causes  of  action  which  had 
accrued  prior  to  its  enactment.  The  legislative  intent  was 
clear  inasmuch  as  the  law  of  1849  repealed  all  existing 
legislation  in  conflict  with  its  terms.  If  the  law  of  1849 
did  not  apply  to  existing  causes  of  action,  those  causes 
were  removed  from  the  bar  of  any  statute  of  limitation. 
Obviously  the  legislature,  in  enacting  a  statute  of  limita- 
tion, did  not  intend  to  remove  a  special  group  of  causes 
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of  action  (those  then  in  existence)  from  the  operation  of 
the  law. 

Shortly  thereafter  the  court  was  again  faced  with  the 
effect  of  an  amendatory  statute  of  limitation  upon  exist- 
ing causes  of  action. 

In  Pitman  v.  Bump,  5  Ore.  17,  the  Oregon  Supreme 
Court  had  before  it  for  decision  a  case  involving  the  con- 
struction and  application  of  an  amendatory  statute  of 
limitations.  In  that  case  the  limitation  period  in  effect 
when  the  cause  of  action  accrued  was  three  years.  Within 
approximately  seven  months  after  the  cause  accrued  the 
legislature  amended  the  statute  by  reducing  from  three 
to  two  years  "after  the  cause  of  action  shall  have  accrued," 
the  period  within  which  to  commence  actions.  No  jDro- 
vision  was  made  for  causes  accrued  prior  to  and  existing 
on  the  effective  date  of  the  amendment.  Plaintiff's  action 
was  commenced  after  the  amendment  became  effective 
and  more  than  two  years  (but  less  than  three)  after  the 
cause  had  accrued. 

The  new  statute  did  not  expressly  apply  to  causes  of 
action  which  had  accrued  prior  to  its  enactment.  The 
statute  differed  from  the  one  considered  in  the  McLaugh- 
lin case  in  that  it  did  not  repeal  the  existing  law  but  only 
amended  it.  Concerned  again  with  the  determination  of 
the  legislative  intent,  which  of  course  is  the  controlling 
principle  in  all  cases  of  statutory  construction,  the  court 
found  that  the  legislature  did  not  intend  that  the  new 
statute  should  subject  accrued  causes  of  action  to  its 
terms. 
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The  legislative  intent,  and  the  determination  by  the 
court  of  that  intent  cannot  be  too  strongly  emphasized. 
In  the  McLaughlin  case,  the  court  found  that  the  leigsla- 
ture  intended  that  the  statute  of  1849  should  apply  to 
causes  of  action  which  had  already  accrued.  The  court  was 
influenced  to  reach  this  conclusion  by  the  fact  that  the 
new  statute  repealed  existing  legislation.  In  the  Pitman 
case,  the  court  found  that  the  legislature  intended  that 
the  new  statute  should  not  apply  to  existing  causes  of 
action.  As  a  result,  the  existing  causes  of  action  re- 
mained subject  to  the  terms  of  the  old  statute  which 
was  not  repealed  by  the  Oregon  legislature. 

Chapter  265,  with  which  we  are  now  concerned,  re- 
pealed all  acts  to  the  extent  that  they  were  inconsistent 
with  its  terms.  Being  a  repealing  statute,  the  situation 
before  us  is  more  similar  to  that  in  the  McLaughlin  case. 
The  legislative  intent,  that  Chapter  265  should  apply  to 
causes  of  action  in  existence,  and  upon  which  the  earlier 
statute  operated,  is  equally  clear.  The  legislature  added  a 
savings  clause  that  actions  on  claims  heretofore  accrued 
should  be  brought  within  ninety  days  of  the  effective  date 
of  the  law.  This  clear  declaration  that  the  statute  applies 
to  accrued  causes  of  action  makes  it  unnecessaiy  to  search 
for  a  legislative  intent.  It  is  equallj^  clear  that  the  legisla- 
ture thought  that  six  months  was  an  adequate  period  for 
the  institution  of  causes  of  action.  The  predominant  legis- 
lative intent  was  to  impose  a  six  months'  bar  to  these 
causes  of  action.  It  is  predominant  also  that  existing 
causes  of  action  as  well  as  future  causes  of  action  should 
be  controlled  by  the  statute.  The  cause  of  action  presented 
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in  this  case  accrued  prior  to  the  enactment  of  Chapter  265. 
This  action  was  brought  more  than  six  months  after  the 
cause  of  action  accrued  and  more  than  six  months  after 
Chapter  265  became  effective. 

The  bases  of  the  decision  of  the  U.  S.  Supreme  Court 
are  its  prior  decisions  in  Ross  v.  Duval,  13  Pet.  62  and 
Sohn  V.  Waterson,  17  Wall.  596.  It  is  noteworthy  that 
the  Oregon  court  in  the  Mcljcmghlin  case,  supra,  expressly 
concurred  "with  the  Supreme  Court  of  the  United  States 
and  the  opinion  expressed  in  the  case  of  Ross  v.  Duval, 
13  Pet.  45." 

The  real  issue  in  this  case  then,  is  not  whether  the  ninety 
day  period  for  existing  causes  of  action  is  a  reasonable  one, 
but  assuming  that  it  is  unreasonably  short,  whether  the 
six  months'  period  is  adequate.  This  question  was  not 
passed  upon  by  the  trial  judge,  and  nothing  in  his  opinion 
nor  in  his  comments  during  the  course  of  the  trial  indicates 
his  view  that  the  six  months  period  was  unreasonably 
short.  (R.  p.  27).  That  question  was  not  answered,  be- 
cause the  trial  judge,  without  considering  the  Oregon 
cases  of  McLaughlin  v.  Hoover  and  Pitman  v.  Bump, 
supra,  did  not  apply  the  Oregon  doctrine  that  the  general 
period  allowed  by  the  statute  of  limitations  applied  to 
existing  causes  of  action  if  the  special  period  were  un- 
reasonably short.  In  this  the  trial  court  erred. 

What  we  have  said  above  justifying,  in  our  opinion,  the 
reasonableness  of  the  ninety  day  period,  applies  with  even 
more  force  to  the  six  months  clause. 

Oregon  long  has  had  a  legislative  history  of  relative 
short  periods  of  limitations  for  special  types  of  action. 
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Suits  to  enforce  labor  liens  and  liens  on  certain  chattels 
are  subject  to  a  ten-day  limitation  period.  (Sec.  67-606, 
O.C.L.A.)  Proceedings  to  revalue  estate  property  and  to 
contest  certain  elections  are  barred  after  thirty  days. 
(Sees.  20-137,  81-1901,  O.C.L.A.)  Suits  to  enforce 
a  number  of  labor  liens  are  barred  after  six  months.  (Sees. 
67-107,  O.C.L.A.)  The  Legislature,  of  course,  was  fa- 
miliar with  these  statutes.  It  must  also  be  presumed  that 
the  Oregon  Legislature  knew  that  at  least  twenty-six 
other  states  had  enacted  various  statutes  of  limitation  fix- 
ing a  period  of  ninety  days  or  less,  and  that  at  least  thirty- 
eight  states  had  enacted  various  statutes  of  limitation  fix- 
ing a  period  of  six  months  or  less,  and  that  in  nearly  all  such 
states,  proceedings  to  enforce  various  labor  liens  had  been 
limited  to  a  period  of  six  months  or  less.  Thus  enforce- 
ment of  such  liens — rights  created  by  statute — were  lim- 
ited to  periods  which  in  some  instances  were  shorter  than 
the  one  fixed  by  the  Oregon  statute.  Why  is  not  a  statute 
relating  to  enforcement  of  similar  rights  created  by  statute 
valid  ? 

The  trial  court  concluded  that  the  commerce  clause  was 
infringed  by  the  Oregon  statute  because  the  ninety  day 
period  for  the  institution  of  suits  on  existing  causes  of 
action  was  unreasonably  short.  We  have  shown  that  Con- 
gress has  consented  that  that  State  of  Oregon  may  legis- 
late and  establish  statutes  of  limitations  applicable  to 
causes  of  action  arising  under  the  Fair  Labor  Standards 
Act  of  1938.  We  have  shown  that  valid  action  by  the  State 
Legislature  does  not  conflict  with  the  commerce  clause 
of  the  United  States  Constitution.   It  follows  inescapably 
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that  inasmuch  as  Congress  has  consented  that  a  valid 
statute  may  be  so  applied,  there  is  no  confhct  with  the 
commerce  clause,  regardless  of  the  period  of  time  allowed 
for  the  institution  of  suits.  To  determine  whether  the 
period  is  reasonable,  upon  which  the  validity  of  this  statute 
is  dependent,  we  look  not  to  the  commerce  clause  but  to 
the  due  process  clause.  In  so  doing,  we  have  demonstrated 
that  the  Appellee  had  approximately  nine  months  in  which 
to  bring  suit  upon  his  cause  of  action  after  his  employment 
was  terminated  and  before  the  ninety  day  period  elapsed. 
We  believe  we  have  demonstrated  that  the  ninety  day 
period  applicable  to  existing  causes  of  action  is  a  reason- 
able one.  If  it  be  unreasonable,  or  if  there  be  uncertaint}^ 
as  to  its  reasonableness,  most  assuredly  the  full  six  months 
period,  which  Appellee  would  then  be  accorded,  is  amply 
sufficient.  It  follows  that  the  trial  court  was  in  error,  and 
its  decision  should  be  reversed. 

Little  need  be  said  as  to  the  other  charge  of  unconsti- 
tutionality raised  by  Appellee.  It  is  contended  that  the 
equal  protection  of  the  law  has  been  violated,  in  that  the 
classification  upon  which  the  statute  acts  is  unreasonable. 
To  this  we  cannot  subscribe.  For  years,  the  employment 
relationship  has  been  recognized  as  furnishing  the  proper 
basis  of  classification  for  legislative  action.  For  years,  and 
particularly  in  Oregon,  statutes  have  been  in  effect  and 
upheld  regulating  the  hours  of  work  and  prescribing  o^-er- 
time  penalties  for  work  performed  in  excess  of  those 
hours.  ^^°^ 


(30)   Stettler  v.  O'Hara,  69  Ore.   519    (1914),  affirmed  by  equally  divided 
Court  243  U.S.  629,  61  L.  Ed.  937; 
State  V.  Bunting,  71  Ore.  259.  243  U.S.  426,  61  L.  Ed.  S30. 
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The  act  under  which  Appellee  claims,  the  Fair  Labor 
Standards  Act  of  1938,  operates  upon  the  very  classifica- 
tion which  Appellee  suggests  is  unfair.  This  suggestion 
that  this  classification  is  unfair  has  no  support  and  should 
be  disregarded. 

Respectfully  submitted, 

R.  N.  KAVANAUGH, 

Mead  Building,  Portland,  Oregon. 

HUGH  L.  BIGGS, 
DAVID  L.  DAVIE S, 

Yeon  Building,  Portland,  Oregon. 

R.  R.  MORRIS, 

Pacific  Building,  Portland,  Oregon, 
Attorneys  for  Appellant. 

Of  Counsel 

Hart,  Spencer,  McCulloch  &  Rock  wood, 
Yeon  Building,  Portland,  Oregon. 

Hampson,  Koerner,  Young  &  Swett, 
Pacific  Building,  Portland,  Oregon. 
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APPENDIX  I 

"CHAPTER  265 

AN  ACT 

"To  limit  certain  actions  or  suits  filed  in  any  court  for  the 
recovery  of  overtime  or  other  premium  pay  and  penal- 
ties thereunder;  to  provide  a  saving  clause;  to  repeal 
any  law  to  the  extent  it  is  in  conflict  therewith ;  and  to 
declare  an  emergency. 

"Be  It  Enacted  by  the  People  of  the  State  of  Oregon: 

"Section  1.  Recovery  for  overtime  or  premium  pay  ac- 
crued or  accruing,  including  penalties  thereunder,  required 
or  authorized  by  any  statute  shall  be  limited  to  such  pay  or 
penalties  for  work  performed  within  six  months  immediately 
preceding  the  institution  of  any  action  or  suit  in  any  court 
for  the  recovery  thereof;  provided,  that  an  action  may  be 
maintained  within  a  period  of  90  days  after  the  effective 
date  of  this  act  on  claims  heretofore  accrued. 

"Section  2.  Any  law  in  conflict  herewith  to  that  extent 
is  repealed  hereby. 

"Section  3.  It  hereby  is  adjudged  and  declared  that  ex- 
isting conditions  are  such  that  this  act  is  necessary  for  the 
immediate  preservation  of  the  public  peace,  health  and 
safety;  and  an  emergency  hereby  is  declared  to  exist,  and 
this  act  shall  take  effect  and  be  in  full  force  and  effect  from 
and  after  its  passage. 

"Approved  by  the  governer  March  10,  1943. 

"Filed  in  the  office  of  the  secretary  of  state  ]March  10, 
1943." 
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APPENDIX  II 

"H.  R.  2788 
"IN  THE  HOUSE  OF  REPRESENTATIVES 

"March  27,  1945 

"Mr.  Gwynne  of  Iowa  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary. 

"A  BILL 

"To  amend  title  28  of  the  United  States  Code  in  regard  to 
the  limitation  of  certain  actions,  and  for  other  purposes. 

"Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled,  That  title  28  of  the  United  States  Code,  as 
amended,  be  further  amended  by  adding  a  new  section  to 
be  known  as  section  793,  and  to  read  as  follows : 

"  'SEC.  793.  Except  as  otherwise  provided  in  any  action 
(statute)  creating  a  right  of  action  to  recover  damages, 
actual  or  exemplary,  no  action  under  the  laws  of  the  United 
States  shall  be  maintained  unless  the  same  is  commenced 
within  one  year  after  such  cause  of  action  accrued,  unless 
a  shorter  time  be  fixed  in  any  applicable  State  statute; 
Provided,  however.  That  public  actions  to  recover  money 
damages  may  be  enforced  if  brought  within  two  years  after 
the  cause  of  action  accrued  except  when  the  United  States 
is  not  the  real  party  at  interest;  Provided  further.  That 
the  person  liable  for  such  damages  shall,  within  the  same 
period,  be  found  within  the  United  States  so  that  proper 
process  thereof  may  be  instituted  and  served  against  such 
person.'  " 
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APPENDIX  III 

OREGON  STATUTES  AND  REGULATIONS 

CREATING  OVERTIME  OR  PREMIUM  PAY 

OR  LIQUIDATED  DAMAGES 

O.C.L.A.  1940  Sec.  102-502  provides: 

"No  person  shall  be  employed  in  any  mill,  factory  or 
manufacturing  establishment  in  this  state  more  than  ten 
hours  in  any  one  day,  or  in  sawmills,  planing  mills,  shingle 
mills  and  logging  camps  more  than  eight  hours,  exclusive 
of  one  hour,  more  or  less,  in  one  day  or  more  than  forty- 
eight  (48)  hours  in  one  calendar  week,  except  logging 
train  crews,  watchmen,  firemen  and  persons  engaged  in 
the  transportation  of  men  to  and  from  work,  and  em- 
ployees when  engaged  in  making  necessary  repairs,  or  in 
the  case  of  emergency  where  life  and  property  is  (are)  in 
imminent  danger ;  ^^rovided,  however,  employees  may  work 
overtime  not  to  exceed  three  hours  in  one  day,  conditioned 
that  payment  be  made  for  said  overtime  at  the  rate  of  time 
and  one-half  the  regular  wage.  The  provisions  of  this 
section  shall  not  apply  to  persons  employed  in  the  care  of 
quarters  or  livestock,  conducting  messhalls,  superintend- 
ence and  direction  of  work,  or  to  the  loading  and  removal 
of  the  finished  forest  product." 

Sec.  102-323,  O.C.L.A. 

"No  female  shall  be  employed  in  any  manufacturing, 
mechanical  or  mercantile  establishment,  laundry,  hotel  or 
restaurant,  or  telegraph  or  telephone  establishment  or  of- 
fice, or  by  any  express  or  transportation  company  in  this 
state  more  than  ten  hours  during  any  one  day,  or  more 
than  sixty  hours  in  one  week.  The  hours  of  work  may  be 
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so  arranged  as  to  permit  the  employment  of  females  at 
any  one  time  so  that  they  shall  not  work  more  than  ten 
hours  during  the  twenty-four  hours  of  one  day  or  sixty 
hours  during  any  one  week.  Provided,  however,  that  the 
provisions  of  this  section  in  relation  to  the  hours  of  em- 
ployment shall  not  apply  to  nor  affect  females  employed 
in  harvesting,  packing,  curing,  canning  or  drying  any 
variety  of  perishable  fruit,  vegetable  or  fish.  Provided 
further,  they  be  paid  time  and  a  half  for  time  over  ten 
hours  per  day  when  employed  in  canneries  or  driers  or 
packing  plants.  Provided,  also,  that  piece  workers  shall 
be  paid  one  and  a  half  the  regular  prices  for  all  work  done 
during  the  time  they  are  employed  over  ten  hours  per 
day." 

Sec.  102-304,  O.C.L.A.  (as  amended  by  Ch.  20,  Laws 
of  1941)  authorized  the  Wage  and  Hour  Commission  of 
Oregon  to  fix  certain  standards  relating  to  working  con- 
ditions, hours  of  pay,  et  cetera  for  minor  and  women  em- 
ployees. 

Sec.  102-313,  O.C.L.A.  (as  amended  by  Ch.  20,  Laws 
of  1941)  authorizes  the  Commission  to  promulgate  rules 
and  regulations  for  carrying  into  effect  the  provisions 
of  the  preceding  section. 

Pursuant  to  provisions  of  these  sections,  the  Wage  and 
Hour  Commission  has  by  official  order  estabhshed  cer- 
tain minimum  wage  and  maximum  hour  standards  for 
women  and  minor  employees  in  numerous  industries  not 
specified  in  Section  102-323.  These  orders  generally  pro- 
vide that  employers  may  apply  to  the  Wage  and  Hour 
Commission  for  special  overtime   permits  to  work  em- 
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ployees  longer  hours  than  the  specified  maximum  hours 
on  condition  that  the  tcorker  receive  time  and  one-half  a 
regular  rate  of  pay  for  all  time  in  excess  of  the  regular 
hours. 

Sec.  102-320,  O.C.L.A.  (as  amended  by  Ch.  20,  Laws 

of  1941  )  authorizes  actions  by  women  employees  to  re- 
cover the  minimum  wages  for  the  work  performed  as 
established  bv  the  Commission  and  attorneys'  fees. 
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The  Administrator  of  the  Wage  and  Hour  Division,  United 
States  Department  of  Labor,  is  charged  with  the  duty  and  re- 
sponsibility of  administering  and  enforcing  the  Fair  Labor 
Standards  Act.  Because  this  case  presents  a  fundaiuental  ques- 
tion of  enforcement  of  the  Act  the  Administrator,  with  leave 
of  Court,  submits  this  brief  as  amicus  curiae. 

STATEMENT 

Plaintiff-appellee  instituted  this  action  on  February  10,  1944 
(R.  29),  under  Section  16  (b)'  of  the  Fair  Labor  Standards  Act 

^Section  16  (b)  provides:   "Any  employer  who  violates  the  provisions  of 
section  6  or  section  7  of  this  Act  shall  be  liable  to  the  employee  or  employees 

(1) 


of  1938,-  to  recover  unpaid  overtime  compensation,  an  equal 
amount  as  liquidated  damages,  and  attorneys'  fees.  The 
amounts  claimed  were  alleged  to  have  become  due  during  the 
plaintiff's  employment  between  July  1941  and  September  1942 
(R.  29).  The  defendant's  answer  alleged  that  the  suit  was 
not  commenced  within  the  time  limit  provided  by  Chapter  265, 
Oregon  Session  Laws,  1943  (Labor  Code,  Sec.  102-607  (b)), 
which  reduced  from  six  years  to  90  days  on  claims  theretofore 
accrued,  and  to  six  months  on  claims  thereafter  accruing,  the 
period  of  limitation  for  suits  to  recover  overtime  pay  and 
penalties. 

The  full  text  of  Chapter  265  reads  as  follows : 

Section  1.  Recovery  for  oygrjtjjlftft  or  pren^i^m  pav 
accrued  or  accruing,  including  penalties  thereunder, 
required  or  authorized  by  any  statute  shall  be  limited 
to  such  pa^  or  penalties  for  work  performed  within  six 
months  immediately  preceding  the  institution  of  any 
action  or  suit  in  any  court  for  the  recovery  thereof; 
provided,  that  an  action  may  be  maintained  within  a 
period  of  90  da^s  after  the  effective  date  of  this  act  on 
*"*  clauns  heretofore  adeemed- 

Section  2.  Any  law  in  conflict  herewith  to  that  extent 
is  repealed  hereby. 

Section  3.  It  hereby  is  adjudged  and  declared  that 
existing  conditions  are  such  that  this  act  is  necessary  for 
the  immediate  preservation  of  the  public  peace,  health, 
and  safety;  and  an  emergency  hereby  is  declared  to 
exist,  and  this  act  shall  take  effect  and  be  in  full  force 
and  effect  from  and  after  its  passage. 


afifected  in  the  amount  of  their  unpaid  minimum  wages,  or  their  unpaid 
overtime  compensation,  as  the  case  may  be,  and  in  an  additional  equal 
amount  as  liquidated  damages.  Action  to  recover  such  liability  may  be 
maintained  in  any  court  of  competent  jurisdiction  by  any  one  or  more 
employees  for  and  in  behalf  of  himself  or  themselves  and  other  employees 
similarly  situated,  or  such  employee  or  employees  may  designate  an  agent 
or  representative  to  maintain  such  action  for  and  in  behalf  of  all  employees 
similarly  situated.  The  court  in  such  action  shall,  in  addition  to  any  judg- 
ment awarded  to  the  plaintiff  or  plaintiffs,  allow  a  reasonable  attorney's 
^fee  to  be  paid  by  the  defendant,  and  costs  of  the  action." 
*  C.  676,  52  Stat.  1060,  29  U.  S.  C.  sec.  201,  et  seq. 


This  law  became  effective  on  March  10,  1943.'^  The  applicable 
statute  of  limitation  prior  to  the  enactment  of  Chapter  265 
provided  a  six-year  period  of  limitation  as  follows:  "Within 
six  years,  *  *  *  (2)  upon  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture"  (Oregon  Compiled  Laws 
1940,  Section  1-204).* 

The  district  court  held  °  that  "the  period  of  90  days  afforded 
by  Chapter  265  for  the  maintenance  of  this  action  is  unrea- 
sonably short  and  that  said  law  as  it  affects  this  action  is  uncon- 
stitutional and  void  for  the  following  reason:  That  it  unrea- 
sonably interferes  with  the  normal  operation  of  the  Fair  Labor 
Standards  Act  and  thereby  violates  [the  Commerce  Clause] 
of  the  United  States  Constitution  in  that  it  unreasonably  inter- 
fered with  the  power  of  Congress  to  regulate  commerce  among 
the  several  States  *  *  *."  The  court  found,  therefore, 
"that  this  action  was  brought  within  the  time  provided  by  law" 
(R.  37)  and  entered  judgment  for  the  plaintiff  (R.  38). 

The  appellant  argued  in  the  court  below  that  even  though 
the  90-day  limitation  should  be  determined  to  be  unconsti- 
tutional, "the  entire  act  does  not  as  a  result  of  that  fall" 
(R.  94).  We  shall  show  that  the  reasons  for  holding  the  90- 
day  savings  clause  unconstitutional  are  equally  applicable  to 
the  six  months  limitation  on  accruing  and  future  causes  of 
action.®     Since  the  Administrator  is  primarily  interested  in 


"  Thus,  the  action  herein  was  conameucetl  about  eleven  months  after  the 
effective  date  of  the  statute. 

*  The  period  of  limitation  for  an  action  on  a  penalty  is  from  one  to  three 
years  (Oregon  Compiled  Laws.  1940,  sees.  1-206,  1-208).  Tlie  liability  pro- 
vided by  Section  16  (b)  is  not  a  penalty.  Overnight  Motor  Co.  v.  Missel, 
316  U.  S.  572;  Brooklyn  Savings  Bank  v.  O'Ncil,  65  S.  Ct.  895;  Culver  v. 
Bell  d  Loffland,  146  F.  (2d)  29  (C.  C.  A.  9). 

°The  findings  of  fact  and  conclusions  of  law  are  recorded  at  8  Wage  Hour 
Rept.  69. 

*In  the  absence  of  a  legislative  declaration  of  severability,  "the  presump- 
tion is  that  the  legislature  intends  an  act  to  be  effective  as  an  entirety." 
See  Williams  v.  Standard  Oil  Co.,  278  U.  S.  235,  241-242.  It  is  evident 
that  the  90  days  savings  clause  of  Chapter  265  is  simply  auxiliary  to  the 
six  months  provision  and  that  the  two  periods  are  "so  mutually  connected 
with  and  dependent  on  each  other  ♦  *  *  as  to  warrant  the  belief  that 
the  legislature  intended  them  as  a  whole."  Cooley  on  Constitutional  Limita- 
tions, 7tli  Ed.,  p.  247;  Mendiola  v.  Graham,  139  Ore.  592.  10  P.  (2d)  911, 
918  (Ore.  1932). 


the  future  application  of  the  statute  of  limitations,  this  brief 
is  directed  at  the  six  months  provisions. 

SUMMARY  OF   ARGUMENT 

The  Fair  Labor  Standards  Act  does  not  prescribe  any  period 
of  limitation  for  suits  brought  by  employees  under  Section 
16  (b)  of  the  Act.  Therefore,  the  applicable  valid  state 
statute  of  limitation  admittedly  governs.^  We  will  show, 
however,  that  this  does  not  mean  that  a  state  is  free  to  pre- 
scribe a  limitation  period  which  discriminates  against  claims 
under  a  Federal  statute,  or  is  inconsistent  with  or  interferes 
with  the  terms,  policies,  and  enforcement  of  a  Federal  statute. 

The  theory  on  which  the  State  statutes  of  limitations  apply 
to  rights  created  by  Federal  statutes  is  that  the  Rules  of  De- 
cision Act  requires  the  application  of  "the  laws  of  the  several 
States  except  where  the  Constitution,  treaties,  or  states  of 
the  United  States  otherwise  require  or  provide  *  *  *" 
(28  U.  S.  C.  A.  725  (R.  S.  720)).  But  it  is  well  established 
that  the  Rules  of  Decision  Act  does  not  require  the  applica- 
tion of  a  State  statute  which  discrimnates  against  Federal 
claims  (Campbell  v.  Haverhill,  155  U.  S.  610,  615;  Pujahl  v. 
Parks,  299  U,  S.  217),  or  which  "would  be  inconsistent  with 
the  terms  or  defeat  the  purposes  of  the  legislation  of  Congress" 
(Hills  V.  Hoover,  220  U.  S.  329),  or  defeat  "the  assertion  of 
Federal  rights"  (Davis  v.  Wechsler,  263  U.  S.  22,  24) ;  or  which 
is  invalid  because  it  does  not  allow  a  reasonable  period  for  re- 
sort to  the  courts  for  enforcement  of  the  class  of  rights  sub- 
jected to  the  limitation  (Campbell  v.  Haverhill,  supra;  Lamb 
v.  Powder  River  Livestock  Co.,  132  Fed.  434,  439  (C.  C.  A.  8) ; 
Terry  v.  Anderson,  95  U.  S.  628,  633). 

We  contend  that  Chapter  265  is  defective  in  all  these  re- 
spects, and  that  it  is  invalid  and  unconstitutional  as  applied  to 
claims  under  the  Fair  Labor  Standards  Act  for  the  following 
reasons: 


^  Campbell  v.  Haverhill,  155  U.  S.  610 ;  Chattanooga  Foundry  &  Pipe  Works 
V.  City  of  Atlanta,  203  U.  S.  390;  Cnlver  v.  Bell  &  Lo-ffland,  146  F.  (2d)  29 
(C.  0.  A.  9)  ;  "Employee  Remedy  Under  the  Fair  Labor  Standards  Act," 
by  G.  W.  Crockett,  Jr.,  1  National  Bar  Journal  16-29  (July  1941). 


(1)  It  discriminates  against  Federal  claims  in  violation  of 
Article  VI  of  the  Constitution. 

(2)  It  unreasonably  interferes  with  the  assertion  of  Federal 
rights  and  defeats  the  purposes  of  Federal  legislation  in  viola- 
tion of  Article  VI  of  the  Constitution. 

(3)  It  also  unreasonably  interferes  with  Federal  regulation 
of  interstate  commerce  in  violation  of  Article  I,  vSection  8,  of 
the  Constitution. 

(4)  The  limitation  period  provided  by  Chapter  265  is  so 
short  as  to  deprive  claimants  of  a  reasonable  opportunity  to 
resort  to  the  courts,  and  thus  deprives  them  of  due  process  of 
law  in  violation  of  the  14th  Amendment  to  the  Constitution. 

ARGUMENT 


Chapter  265  discriminates  against  rights  arising  under  a  Fed- 
eral law  in  violation  of  Article  VI  of  the  Constitution  of 
the  United  States 

Although  Chapter  265  is  drafted  so  as  to  apply  to  suits  for 
overtime  compensation  authorized  by  any  statute,  whether 
State  ^  or  Federal,  it  seems  clear  that  the  sole  purpose  of  the 
State  Legislature  was  to  cut  short  the  remedy  available  to 
employees  under  the  Fair  Labor  Standards  Act.®    Apj^ellant's 


'  There  are  two  State  statutes  which  may  be  within  the  scoiie  of  the  terms 
of  Chapter  265:  O.  C.  L.  A.,  sees.  102-323,  which  provides  that  time  and  a 
half  should  be  paid  to  female  employees  for  time  in  excess  of  10  hours  per 
day  in  certain  industries ;  and  O.  C.  L.  A.,  sees.  102-502,  which  provides  that 
employees  working  overtime  in  certain  industries  must  be  paid  time  and 
a  half. 

*  In  this  respect,  the  Oregon  statute  is  more  adroitly  drafted  thaa  a  sim- 
ilar statute  enacted  by  the  Iowa  Legislature  at  approximately  the  same 
time.  See  Chapter  267,  Acts  of  50th  General  Assembly  of  State  of  Iowa, 
enacted  March  19,  1943.  The  Iowa  statute  reduced  from  five  years  to  six 
months  the  limitation  period  on  all  claims  arising  "pursuant  to  the  pro- 
visions of  any  Federal  statute  where  no  period  of  limitation  is  prescribed." 
This  statute  was  held  invalid  in  Elliott  v.  Morrell  rf  Co.,  7  Wage  Hour  Rept. 
1012  (S.  D.  Iowa,  1944),  and  Kappler  v.  RepubUc  Pictures  Corp.,  59  F.  Supp. 
112  (S.  D.  Iowa),  and  was  thereafter  repealed  on  March  29,  1945.  (S.  B. 
94  repealing  ch.  267,  L.  1943.)  At  the  same  time  a  two-year  statute  was 
enacted  for  the  recovery  of  a  liability  for  failure  to  pay  wages.  See  also 
668873—45 2 
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brief  in  the  district  court  frankly  pointed  out  that  "it  is  no 
secret  that  [at]  the  1943  session  the  legislature  believed  [that] 
to  promote  the  welfare  of  the  State  every  concern  should  be 
shown  for  'business'  therein,  not  only  to  aid  those  then  engaged 
in  business,  but  to  attract  others,"  ^°  and  noted  that  "the  hazards 
confronting  employers"  subject  to  the  Fair  Labor  Standards 
Act  were  "very  important  in  1943  when  the  legislature  met" 
(dft.  br.  in  dist.  ct.,  p.  28).  As  part  of  a  general  program  to 
offer  more  favorable  conditions  to  employers,  the  legislature 
enacted  Chapter  265. 

It  is  evident  that  the  legislature  was  not  concerned  with  the 
effect  of  State  laws  which  allow  overtime  compensation.  The 
impact  of  these  laws  in  creating  liability  for  employers  is 
almost  negligible.  Sections  102-323,  Oregon  Session  Laws, 
relate  to  women  employees  working  more  than  10  hours  a 
day  in  harvesting,  packing  or  canning;  and  sections  102-'566,^«2'^ 
Oregon  Sessions  Laws,  prohibit  employment  in  any  manufac- 
turing establishment  for  more  than  10  hours  in  any  one  day;" 
but  permit  overtime  work  not  to  exceed  three  hours  in  one 
day  on  condition  that  payment  be  made  for  said  overtime  at 
the  rate  of  time  and  one-half  the  regular  wage. 

These  statutes  are  typical  State  maximum  hour  laws  de- 
signed primarily  to  prohibit  completely  overtime  in  excess  of 
the  prescribed  daily  hours  rather  than  to  require  compensation 
or  to  subject  employers  to  financial  liability.     That  these  State 

Keenv.  Mid-Continent  Petroleum  Corp.,  58  F.  Supp.  915  (N.  D.  Iowa),  where 
the  court  avoided  applying  the  Iowa  six  months"  statute  by  holding  that 
claims  under  the  Fair  Labor  Standards  Act  are  contractual  in  nature. 

"  See  defendant's  brief  in  the  district  court,  p.  31.  The  1943  session  of 
the  State  Legislature,  as  part  of  the  program  to  make  the  State  more  at- 
tractive to  industry,  created  a  Committee  on  Postwar  Readjusment  and 
Development.  See  Chapter  63,  Oregon  Laws,  1943.  Among  its  duties  was 
a  mandate  "to  promulgate  a  plan  or  program  designed  to  induce  and  en- 
courage the  establishment  of  new  industries  and  businesses  within  the  State" 
(ch.  63,  sec.  3  (d)).  And  see  Automotive  NeiDS  of  the  Pacific  Northwest, 
May  1944,  p.  8,  where  in  a  leading  article  entitled  "Wage-Hour  Persecutions 
Must  Be  Stopped,"  it  is  stated  that  to  protect  businessmen  from  wage  resti- 
tution demands  under  the  Fair  Labor  Standards  Act,  "we  joined  with  other 
business  interests  in  securing  enactment  of  a  law,  at  the  1943  session  of  the 
Oregon  Legislature,  establishing  a  limit  of  six  months  on  suits  for  overtime 
pay." 

"  Or  for  more  than  eight  hours  per  day  in  sawmills  and  logging  camps. 


statutes  were  not  responsible  for  the  passage  of  the  "emer- 
gency" limitation  statute  here  in  question  is  evident  from  the 
admitted  fact  that  they  "have  been  in  effect  in  Oregon  for 
many  years"  (see  appellant's  br.,  p.  17)  without  causing  any 
emergency.  As  appellant's  brief  plainly  if  inadvertently  in-' 
dicates,  the  "emergency"  at  which  the  statute  is  aimed  came 
"with  the  advent  of  the  Fair  Labor  Standards  Act"  (ibid.). 
The  fact  that  a  Federal  Statute  was  singled  out  for  an  un- 
reasonably short  period  of  limitation  does  not  appear  explicitly 
in  the  terms  of  Chapter  265.  However,  as  the  Supreme  Court 
has  repeatedly  pointed  out  "In  whatever  language  a  statute 
may  be  framed,  its  purpose  must  be  determined  by  its  nature 
and  reasonable  effect  *  *  *."  Henderson  v.  New  York, 
92,  U.  S.  259.  268;  Minnesota  v.  Barber,  136  U.  S.  313,  319; 
Brimmer  v.  Rebman,  138  U.  S.  78,  82;  Foster  Packing  Co.  v. 
Hadell,  278  U.  S.  1,  11.  A  State  many  not  "under  the  guise 
of  exerting  its  police  powers  *  *  *  make  discriminations" 
in  contravention  of  Federal  rights  or  powers.  Brimmer  v. 
Rebman,  supra.  "For  when  the  question  is  whether  a  Federal 
act  overrides  a  State  law,  the  entire  scheme  of  the  statute  must 
of  course  be  considered,  and  that  which  needs  must  be  implied 
is  of  no  less  force  than  that  which  is  expressed."  Savage  v. 
Jones,  225  U.  S.  501,  533. 

r    However  normal  may  be  the  desire  of  the  State  to  foster  and 
'  encourage  its  local  business  interests,  the  law  is  clear  that  this 
\  cannot  be  done  at  the  expense  of  or  by  discrimination  against 
\  Federal  legislationj   As  the  Supreme  Court  said  in  McKnett 
Y.  St.  Louis  &  S.  F.  Ry.,  292  U.  S.  230,  234,  "A  State  may  not 
discriminate  against  rights  arising  under  Federal  laws."     In 
the  McKnett  case,  the  Court  held  unconstitutional  an  Ala- 
bama statute  which  deprived  its  State  courts  of  jurisdiction 
over  transitory  causes  of  action  arising  in  other  states  under 
Federal  law  although  conferring  jurisdiction  with  respect  to 
transitory  causes  of  action  arising  under  the  common  law  or 
statute  law  of  other  States.     Plaintiff  brought  action  in  Ala- 
bama under  the  Federal  Employers'  Liability  Act  to  recover 
damages  for  an  injury  suffered  in  Tennessee.     The  Supreme 
Court  held  that  the  plaintiff  could  not  be  excluded  from  the 
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state  courts  "because  he  is  suing  to  enforce  a  federal  act." 
292  U.  S.  at  234.  Where  the  right  arises  "not  from  the  state 
law  but  from  the  federal  *  *  *  the  courts  of  the  several 
states  must  remain  open  to  such  litigants  on  the  same  basis 
that  they  are  open  to  litigants  with  causes  of  action  springing 
from  a  different  source,"  said  the  Supreme  Court  in  a  more 
recent  case.  See  Miles  v.  Illinois  Cent.  R.  Co.,  315  U.  S.  698, 
703,  holding  that  a  State  court  was  without  power  to  enjoin 
a  resident  citizen  from  prosecuting  or  furthering  an  action 
under  the  Federal  Employers'  Liability  Act  in  a  state  court 
of  another  State  which  had  jurisdiction  under  the  Act.  "This 
is  so  because  the  Federal  Constitution  makes  the  laws  of  the 
United  States  the  supreme  law  of  the  land  *  *  *"  {id.  at 
703-704).^-  Although  four  of  the  Justices  dissented  from  the 
result  arrived  at  by  the  majority,  the  dissenting  opinion  agreed 
that  the  states  could  not,  under  the  Constitution,  discriminate 
against  Federal  rights.  Mr.  Justice  Frankfurter,  writing  the 
dissenting  opinion,  pointed  out  that  "Of  course,  since  a  fed- 
eral right  is  involved,  no  state  court  can  screen  denial  of  or 
discrimination  against  a  federal  right,  under  guise  of  enforc- 
ing its  local  law"  (315  U.  S.  at  721). 

While  the  question  of  the  validity  of  a  discriminatory  state 
statute  of  limitations  has  never  been  before  the  Supreme  Court, 
its  decisions  clearly  indicate  that  State  statutes  of  limitations 
are  to  be  applied  to  Federal  claims  only  if  such  statutes  are 
nondiscriminatory.  See  Campbell  v.  Haverhill,  155  U.  S.  610; 
Pujahl  V.  Parks,  299  U.  S.  217.  Thus,  in  Campbell  v.  Haver- 
hill, where  the  Court  upheld  the  application  of  the  local  statute 
of  limitations  to  a  patent  infringement  action  instituted  in  a 
Federal  court,  the  Court  recognized  a  different  result  might  be 
reached  with  respect  to  "statutes  passed  in  manifest  hostility 
to  Federal  rights  or  jurisdiction,"  or  with  respect  to  statutes 
"discriminating  against  causes  of  action  enforceable  only  in 
the  Federal  courts;  as  if  they  should  apply  a  limitation  of  a 
year  to  actions  for  the  infringement  of  patents,  while  the  or- 


"  The  pertiuent  provision  of  Article  VI  of  the  Constitution  provides :  "This 
Constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof  *  *  *  shall  be  the  supreme  Law  of  the  Land;  and 
the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Con- 
stitution or  Laws  of  any  State  to  the  Contrary  notwithstanding." 


dinary  limitation  of  six  years  was  applied  to  all  other  actions 
of  tort"  (155  U.  S.  at  615).  See  also  Pufahl  v.  Parks,  supra, 
where  the  Court  upheld  the  application  of  a  State  statute  of 
limitations  to  an  action  by  the  receiver  of  a  national  bank 
against  the  bank's  stockholders  to  recover  on  a  liability  arising 
under  a  Federal  statute,  pointing  out  that  the  local  statute 
governed  "if  the  state  does  not  discriminate  against  the  re- 
ceiver's claim  in  favor  of  others  of  equal  dignity  and  like  char- 
acter" and  "provided  those  laws  are  nondiscriminatory  and  op- 
erated equally  upon  all  claims  of  the  class  to  which  his  belongs" 
(299  U.  S.  at  227).     [Italics  supplied.] 

The  statute  involved  in  the  instant  case  does  discriminate 
against  Federal  rights  and  was  passed  in  "manifest  hostility 
to  federal  rights."  Claims  for  ''overtime  or  premium  pay 
*  *  *  required  or  authorized  by  the  statute"  are  singled 
out  from  all  other  k^nds  of  statutory  claims,  from  all  other 
wage  claims,  and  from  all  other  claims  arising  out  of  employ- 
ment contracts,  and  are  subjected  to  a  drastically  abbreviated 
limitation  period  of  six  months  as  contrasted  with  a  six-year 
limitation  period  applicable  to  all  other  actions  upon  statutory 
or  contractual  liability.  Included  among  the  claims  to  which 
the  ordinary  limitation  of  six  years  applies  are  a  number  of 
claims  "of  equal  dignity  and  like  character" ;  for  example,  stat- 
utory minimum  wage  claims,  and  claims  for  overtime  compen- 
sation and  premium  pay  required  by  employment,  or  union  con- 
tracts. Thus  employees  who  have  individual  contracts,  or  union 
contracts,  requiring  overtime  or  premium  pay,  have  a  six-year 
period  of  time  within  which  to  institute  action  on  their  claims, 
but  employees  with  no  bargaining  power  who  must  rely  upon 
the  Fair  Labor  Standards  Act  would  be  restricted  to  the  six- 
months  period  of  Chapter  265. 

We  submit  that  this  is  obviously  the  type  of  discriminatory 
statute  the  Supreme  Court  had  in  mind  in  indicating  the  con- 
stitutional restrictions  upon  State  action  with  respect  to  Fed- 
eral laws.  As  we  shall  show  in  the  following  sections  of  this 
brief,  the  discriminatory  character  of  Chapter  265  is  particularly 
objectionable  because  it  substantially  defeats  the  purposes  of 
and  interferes  with  the  operation  of  a  Federal  statute  designed 
primarily  "to  aid  the  unprotected,  unorganized,  and  lowest  paid 
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of  the  nation's  working  population"  and  to  protect  them  "from 
substandard  wages  and  excessive  hours  which  endanger  the 
national  health  and  well-being  and  free  flow  of  goods  in  inter- 
state commerce."  Brooklyn  Savings  Bank  v.  O'Neil,  65  S.  Ct. 
895,  896. 

II 

Chapter  265  unreasonably  interferes  with  the  assertion  of 
rights  provided  by  the  Fair  Labor  Standards  Act  and  de- 
feats the  purposes  of  that  Act,  in  violation  of  Article  VI  ^^ 
of  the  Constitution  of  the  United  States 

"It  is  familiar  doctrine  that  the  prohibition  of  a  federal  stat- 
ute may  not  be  set  at  naught,  or  its  benefits  denied,  by  state 
statutes  or  state  common  law  rules.  *  *  *  To  the  federal 
statute  and  policy,  conflicting  state  law  and  policy  must  yield. 
Constitution,  Art.  Art.  VI,  cl.  2"  [italics  supplied] .  See  Sola 
Elec.  Co.  v.  Jefferson  Elec.  Co.,  317  U.  S.  173,  176.^^  "The 
States  cannot,  in  the  exercise  of  control  over  local  laws  and 
practice,  vest  state  courts  with  power  to  violate  the  supreme 
law  of  the  land."  Kalh  v.  Feuerstein,  308  U.  S.  433,  439.  As 
stated  in  an  earlier  decision  of  the  Supreme  Court  (Davis  v. 
Wechsler,  263  U.  S.  22,  24-25) : 

*  *  *  Whatever  springes  jthe  State  may  set  for  those 
who  are  endeavoring  to  assert  rights  that  the  State  con- 
fers, the  assertion  of  federal  rights  *  *  *  is  not  to 
be  defeated  under  the  name  of  local  practice.  *  *  * 
If  the  Constitution  and  laws  of  the  United  States  are 
to  be  enforced,  this  Court  cannot  accept  as  final  the  de- 
cision of  the  state  tribunal  as  to  what  are  the  facts  al- 
leged to  give  rise  to  the  right  or  to  bar  the  assertion  of 
it  even  upon  local  grounds.  *  *  *  'pjjjg  jg  familiar 
as  to  the  substantive  law  and  for  the  same  reasons  it 
is  necessary  to  say  that  local  practice  shall  not  be  al- 
lowed to  put  unreasonable  obstacles  in  the  way. 

See  to  the  same  effect:  Savage  v.  Jones,  225  U.  S.  501,  533; 
McDermott  v.  Wisconsin,  228  U.  S.  115,  132. 

"  The  pertinent  portions  of  Article  YI  are  quoted  supra,  p.  8,  n.  12. 
"  In  the  ^'o?a  case  the  Supreme  Court  held  that  the  state  rules  of  estoppel 
would  not  be  applied  to  preclude  a  patent  licensee  from  challenging  a  price 
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Chapter  265  unreasonably  interferes  with  enforcement  of 
the  Fair  Labor  Standards  Act  and  the  assertion  of  the  federal 
rights  provided  by  the  Act  in  two  ways:  (1)  it  places  "unrea- 
sonable obstacles  in  the  way"  of  assertion  of  a  remedy  intended 
to  insure  to  the  wage  earner  full  reparation  for  damages  caused 
by  the  employer's  failure  to  pay  on  time  the  statutory  wages 
deemed  by  Congress  essential  to  "the  minimum  standard  of 
well-being"  (see  Brooklyn  Savings  Bank  v.  O'Neil  (65  S.  Ct. 
at  897) ;  and  (2)  it  seriously  impairs  the  deterrent  effect  which 
Congress  intended  the  Section  16  (b)  liability  to  exert  upon 
employers. 

In  a  recent  decision  involving  the  nature  of  the  right  granted 
by  Section  16  (b)  (Brooklyn  Savings  Bank  v.  O'Neil,  65  S.  Ct. 
895,  896),  the  Supreme  Court  pointed  out  that  the  purpose 
of  the  Act  was  "to  protect  certain  groups  of  the  population 
from  substandard  wages  and  excessive  hours  which  endangered 
the  national  health  and  well-being  and  the  free  flow  of  goods 
in  interstate  commerce,"  and  that  the  right  granted  by  Section 
16  (b)  "constitutes  a  Congressional  recognition  that  failure 
to  pay  the  statutory  minimum  on  time  may  be  so  detrimental 
to  maintenance  of  the  minimum  standard  of  living  'necessary 
for  health,  eflSciency,  and  general  well-being  of  workers'  [Sec- 
tion 2  (a)]  and  to  the  free  flow  of  commerce,  that  double  pay- 
ment must  be  made  in  the  event  of  delay  in  order  to  insure 
restoration  of  the  worker  to  that  minimum  standard  of  well 
being."  Brooklyn  Savings  Bank  v.  O'Neil,  supra,  p.  902. 
Overnight  Motor  Co.  v.  Missel,  316  U.  S.  572,  at  583.  In 
other -words,  the  right  provided  by  Section  16  (b)  "is  granted 
in  the  public  interest  to  effectuate  a  legislative  policy"  (65 
S.  Ct.  at  901),  and  is  a  vital  part  of  the  basic  policy  underlying 
the  Fair  Labor  Standards  Act. 

"The  special  nature  of  the  rights  of  action''  (see  Lamb  v. 
Powder  River  Livestock  Co.,  132  Fed.  434,  442  (C.  C.  A.  8)) 
provided  by  Section  16  (b)  of  the  Fair  Labor  Standards  Act 
suJ0&ces  to  establish  that  they  are  not  of  a  class  that  can  be 
reasonably  singled  out  to  be  subjected  to  a  drastically  reduced 
limitation  period  and  that  the  exceptionally  short  period  pro- 


fixing  clause  where  the  local  rule  of  estopped  would  couflict  with  the  Sher- 
man Act's  prohibition  of  price  fixing. 
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vided  by  Chapter  265  defeats  the  purposes  of  the  Federal 
legislation.  As  the  United  States  Supreme  Court  recently- 
observed  in  the  case  of  Tennessee  Coal,  Iron  &  R.  R.  Co.  v. 
Muscoda,  321  U.  S.  590,  597:  'These  provisions  [the  overtime 
provisions],  like  other  portions  of  the  Fair  Labor  Standards 
Act,  are  remedial  and  humanitarian  in  purpose.  We  are  not 
dealing  here  with  mere  chattels  or  articles  of  trade  but  with 
the  rights  of  those  who  toil,  of  those  who  sacrifice  a  full  measure 
of  their  freedom  and  talents  to  the  use  and  profit  of  others. 
These  are  the  rights  that  Congress  has  specially  legislated  to 
protect."  ''Such  a  statute,"  said  the  Supreme  Court,  "must 
not  be  interpreted  or  applied  in  a  narrow,  grudging  manner" 
(ibid.). 

The  appellant  in  the  district  court  emphasized  the  burdens 
imposed  upon  employers  in  complying  with  the  requirements 
of  the  Act,  which  burdens  presumably  will  be  more  "equitably" 
allocated  as  between  employer  and  employee  as  a  result  of  the 
new  statute  of  limitations.  This  argument  completely  over- 
looks the  fact  that  a  complex  statute  involving  difficult  ques- 
tions of  interpretation  makes  it  at  least  equally  imperative 
that  employees  be  afforded  an  adequate  time  to  ascertain  their 
rights.  Furthermore,  by  the  express  terms  of  the  Act  the 
burden  of  compliance  is  placed  upon  the  employer.  "No  em- 
ployer shsdl  *  *  *  employ  any  of  his  employees  *  *  *" 
for  overtime  hours  unless  such  employee  receives  the  specified 
extra  compensation.  (Section  7  (a) ;  italics  supplied.)  In 
Overnight  Motor  Co.  v.  Missel,  316  U.  S.  572,  the  Supreme 
Court  specifically  held  that  the  circumstances  that  violations 
"resulted  from  an  inability  to  determine  whether  the  em- 
ployee was  covered  by  the  Act"  (p.  582)  would  not  justify 
relieving  the  employer  of  the  burden  and  shifting  the  onus 
to  the  employee.     The  Court  said  (p.  583) : 

Perplexing  as  petitioner's  problem  may  have  been,  the 
difficulty  does  not  warrant  shifting  the  burden  to  the 
employee.  The  wages  were  specified  for  him  by  the 
statute,  and  he  was  no  more  at  fault  than  the  employer. 
The  liquidated  damages  for  failure  to  pay  the  minimum 
wages  under  section  6  (a)  and  7  (a)  are  compensa- 
tion, not  a  penalty  or  punishment  by  the  Government. 
[Italics  supplied.] 
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Because  the  employee's  right  under  Section  16  (b)  is  so 
basic  to  the  Congressional  policy  and  to  the  enforcement  of 
the  Fair  Labor  Standards  Act,  the  Supreme  Court  in  the 
Brooklyn  Savings  Bank  case  held  that  an  employee  could  not 
agree  to  release  that  right  even  though  the  employer  before 
suit  was  filed  voluntarily  paid  the  minimum  and  overtime  com- 
pensation originally  due.  The  same  considerations  of  policy 
which  led  the  Supreme  Court  to  rule  that  the  employee's 
right  under  Section  16  (b)  cannot  be  waived  or  released,  also 
demonstrate  that  the  sharply  reduced  limitation  ])eriod  pro- 
vided by  Chapter  265  is  in  direct  conflict  with  the  Federal 
statute.  The  imposition  of  a  singularly  short  limitation  period 
is  obviously  not  consistent  with  the  Congressional  purpose 
that  an  employee  be  fully  restored  for  the  damage  caused  by 
failure  to  pay  on  time  the  statutory  requirements  deemed 
essential  to  "the  national  health  and  well-being."  It  is  pecu- 
liarly inappropriate  to  place  a  short,  grudging,  limitation  period 
upon  a  right  granted  for  this  purpose. 

The  second  respect  in  which  Chapter  265  contravenes  the 
Federal  statute  is  that  it  substantially  nullifies  "the  deterrent 
effect  which  Congress  plainly  intended  that  Section  16  (b) 
should  have"  (Brooklyn  Savings  Bank  v.  O'Neil,  65  S.  Ct. 
895,  903).  The  Supreme  Court  in  the  Brooklyn  Savings  Bank 
case  pointed  out  that  not  only  was  the  right  granted  by  Sec- 
tion 16  (b)  compensatory,  but  it  was  an  enforcement  measure 
which  Congress  intended  should  play  a  major  part  in  securing 
compliance  with  the  Act.  "Although  this  right  to  sue  is  com- 
pensatory, it  is  nevertheless  an  enforcement  provision.  And 
not  the  least  effective  aspect  of  this  remedy  is  the  possibility 
that  an  employer  who  gambles  on  evading  the  Act  will  be  liable 
for  payment  not  only  of  the  basic  minimum  originally  due  but 
also  damages  equal  to  the  sum  left  unpaid"  (ibid.).  Chapter 
265  by  so  drastically  reducing  the  possibility  that  "an  employer 
who  gambles  on  evading  the  Act"  will  have  to  pay  the  full 
liability,  defeats  "not  the  least  effective  aspect  of  this  remedy. "^^ 


"  See  also  n.  16  of  the  opinion  in  BrookUjn  Savings  Bank  v.  O'-Ve//,  65 
S.  Ct.  at  901:  "Tlie  provision  [Section  16  (b)]  has  the  further  virtue  of 
minimizing  the  cost  of  enforcement  by  the  Government.  It  is  b(ith  a  com- 
monsense  and  economical  method  of  regulation.  The  bill  has  other  penalties 
for  violations  and  other  judicial  remedies,  but  the  provision  which  I  have 
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That  the  six  months  period  unreasonably  interferes  with  the 
purposes  of  the  federal  act  is  apparent  not  only  from  "the  special 
nature  of  the  rights  of  action"  but  also  from  "the  situation  of 
the  parties  and  other  surrounding  circumstances."  See  Lamb 
V.  Powder  River  Livestock  Co.,  132  Fed.  434,  442  (C.  C.  A.  8). 
It  is  common  knowledge  that  unorganized  workers  for  whose 
protection  primarily  the  Fair  Labor  Standards  Act  was  enacted, 
are,  for  the  most  part,  too  uniformed  and  too  afraid  of  being 
discriminated  against  to  exercise  their  rights.  Experience 
shows  that  few  suits  are  instituted  under  Section  16  (b)  where 
employment  has  not  previously  terminated.  The  Supreme 
Court,  in  the  Brooklyn  Saviiigs  Bank  case,  expressly  took  notice 
of  "the  unequal  bargaining  power"  of  the  unorganized,  low 
paid  employees.  A  period  as  short  as  that  provided  by  Ch. 
265  would  bar  such  employees  from  recovering  not  only  the 
liquidated  damage  amount  but  also  the  underpayment  of 
statutory  overtime. 

^  Contrary  to  appellant's  contention,  it  is  not  the  normal  or 
natural  thing  for  such  an  employee  to  assert  his  claim  promptly. 
The  worker  who  needs  his  job  will,  in  all  good  faith  and  with- 
out any  thought  of  accumulating  liquidated  damages,  proceed 
cautiously  before  asserting  his  rights.  Moreover,  frequently 
the  employee,  with  his  inferior  resources,  is  totally  unaware 
that  he  is  entitled  to  more  than  his  employer  is  paying  him. 
If  the  employer's  problems  are  as  preplexing  as  respondents 
assert,  the  employee  certainly  is  in  no  position  to  have  greater 
knowledge  of  his  rights.  He  does  not  have  the  benefit  of  con- 
tinuous advice  of  counsel,  as  do  most  employers,  nor  does  he 
have  access  to  the  records  and  information  which  show  the 


mentioned  puts  directly  into  the  hands  of  the  employees  who  are  affected 
by  violation  the  means  and  ability  to  assert  and  enforce  their  own  rights, 
thus  avoiding  the  assumption  by  Government  of  the  sole  responsibility  to 
enforce  the  Act."  Douglas  B.  Maggs,  former  Solicitor  of  Labor,  testifying 
before  Subcommittee  No.  4  of  the  House  Judiciary  Committee,  on  July  2, 
1945,  stated  as  follows  regarding  H.  R.  2788,  79th  Cong.,  a  proposed  bill 
to  provide  a  uniform  Federal  statute  of  limitations:  "If  voluntary  com- 
pliance with  the  provisions  of  the  Act  lessens  as  a  result  of  dilution  of  the 
effectiveness  of  the  employee  suit  provision,  there  will  be  added  pressure 
on  Government  to  utilize  its  enforcement  powers  with  a  consequent  in- 
crease in  demands  for  increased  appropriations  and  personnel." 
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relation  of  his  work  to  interstate  commerce  or  to  the  production 
of  goods  for  interstate  commerce,  nor  doop  he  normally  keep 
records  of  wages  and  hours  which  most  employers  keep  as  a 
matter  of  business  practice  or  because  required  by  law. 

It  must  be  remembered,  too,  that  the  employee  is  not  granted 
the  investigatory  powers  conferred  upon  the  Administrator. 
Therefore  employees  frequently  await  an  inspection  by  the 
Administrator  to  determine  whether  they  are  entitled  to  more 
than  has  been  paid.  The  Administrator  may  induce  the  em- 
ployer to  make  reparation  voluntarily  and  thus  save  the  em- 
ployee the  burden  of  litigating  and  the  risk  of  inviting  retalia- 
tory measures.  The  employee  should  have  a  reasonable  oppor- 
tunity to  secure  voluntary  payment  under  the  auspices  of  the 
Administrator.  The  Administrator's  inspection  staff,  of  course, 
is  limited  and  may  not  get  around  to  inspecting  a  particular 
business  more  than  once  in  two  or  three  years.  Even  where 
Jhere  js  a  complaint  or  an  inquiry,  it  will  frequently  require 
more  than  six  months  to  arrange  and  complete  an  investiga- 
tion. Thus  the  six  months'  limitation  period  deprives  the  em- 
ployee of  the  assistance  of  his  best,  if  not  his  only,  source  of  in- 
formation regarding  his  rights.  He  is  entitled  to  an  opportu- 
nity to  secure  this  assistance  before  risking  his  tenure  and  rela- 
tions with  his  employer  by  instituting  suit. 

We  submit,  therefore,  that  the  same  policy  considerations 
which  led  the  Supreme  Court  to  forbid  a  waiver  or  release 
of  the  employee's  rights  under  Section  16  (b)  demonstrate  that 
the  extraordinarily  short  limitation  period  provided  by  Chapter 
265  defeats  the  basic  purpose  of  the  Fair  Labor  Standards  Act 
and  therefore  cannot  validly  be  applied  to  claims  under  that 
Act. 

Ill 

Chapter  265  unreasonably  interferes  with  and  encroaches 
upon  Federal  regulation  of  interstate  commerce  in  violation 
of  Article  I,  Section  8  of  the  Constitution  of  the  United 
States 

A  State  statute  which  interferes  with  a  Federal  law  enacted 
to  regulate  interstate  commerce,  violates  not  only  Article  VT, 
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but  also  the  Commerce  Clause  ^^  of  the  Constitution.  "The 
commerce  clause,  by  its  own  force,  prohibits  discrimination 
against  interstate  commerce,  whatever  its  form  or  method," 
said  the  United  States  Supreme  Court  in  the  case  of  South 
Carolina  State  Highway  Dept.  v.  Barnwell  Bros.,  303  U.  S. 
177,  185.  The  decisions  of  the  Supreme  Court  have  recognized 
the  invalidity  of  state  legislation  which  though  "nominally  of 
local  concern  is  in  point  of  fact  aimed  at  interstate  commerce, 
or  by  its  necessary  operation  is  a  means  of  gaining  a  local 
benefit  by  throwing  the  attendant  burdens  on  those  without 
the  state."  Id.  at  185-186.  Where  Congress  enacts  legislation 
regulating  interstate  commerce  "local  rules  *  *  *  ^^i\\  ^q^ 
be  permitted  to  thwart  the  purposes"  of  the  national  regula- 
tion. Sola  Electric  Co.  v.  Jefferson  Elec.  Co.,  317  U.  S.  173; 
Chesapeake  &  Ohio  Ry.  Co.  v.  Martin,  283  U.  S.  209.  222;  and 
state  legislation  which  substantially  impairs  "uniformity  in 
the  regulation  of  the  commerce  in  matters  of  national  concern" 
(see  California^.  Thompson,  313  U.  S.  109,  116)  or  unreason- 
ably interferes  with  the  "impartial  application"  of  the  Federal 
regulation  (see  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  424,  442) 
cannot  be  sustained.  See  also  The  Minnesota  Rate  Cases,  230 
U.  S.  352,  399-400;  New  York  Cent.  R.  R.  Co.  v.  Winfield, 
244  U.  S.  147,  153;  Kansas  City  So.  Ry.  v.  Van  Zant,  260  U.  S. 
459,  468-469;  Missouri  Pac.  R.  R.  Co.  v.  Porter,  273  U.  S.  341. 

It  was  on  this  ground  that  the  district  court  held  the  90-day 
provision  of  Chapter  265  unconstitutional  and  void,  stating 
that  "It  unreasonably  interferes  with  the  power  of  Congress  to 
regulate  commerce  among  the  several  states  *  *  *"  (R. 
33-34).  We  think  this  ruling  applicable  to  both  the  90-day 
and  the  six  months  provision  of  Chapter  265. 

The  Fair  Labor  Standards  Act  is  a  statute  regulating  inter- 
state commerce  in  a  matter  of  "national  concern."  The  Act  es- 
tablishes "a  comprehensive  legislative  scheme  for  preventing 
the  shipment  in  interstate  commerce  of  certain  products  and 
commodities  in  the  United  States  under  labor  conditions  as 


'*The  Commerce  Clause  provides:  "The  Congress  shall  have  power 
*  *  *  To  regulate  Commerce  with  foreign  Nations,  and  among  the  several 
States,     *    *     *." 


17 

respects  wages  and  hours  which  fail  to  conform  to  standards 
set  up  by  the  Act."  United  States  v.  Darby,  312  U.  S.  100  at 
109.  One  of  its  main  purposes  is  "to  prevent  the  use  of  inter- 
state commerce  as  a  means  of  competition  in  the  distribution 
of  goods  so  produced,  and  as  the  means  of  operating  and  per- 
petuating such  substandard  labor  conditions  among  the  work- 
ers of  the  several  states."  Id.  at  109-110.  "The  motive  and 
purpose  of  the  *  *  *  regulation  are  plainly  to  make  ef- 
fective a  congressional  conception  of  public  policy  that  inter- 
state commerce  should  not  be  made  the  instrument  of  compe- 
tition in  the  distribution  of  goods  produced  under  substandard 
labor  conditions,  which  competition  is  injurious  to  the  com- 
merce and  to  the  states  from  and  to  which  the  commerce  flows." 
Id.  at  115.  The  Supreme  Court  has  recognized  that  this  pur- 
pose calls  for  "equality  of  treatment"  and  implies  a  "Con- 
gressional policy  of  uniformity  in  the  application  of  the  pro- 
visions of  the  Act  to  all  employers  subject  thereto"  (Brooklyn 
Savings  Bank  case,  65  S.  Ct.  895,  902). 

Accordingly,  a  State  statute,  even  though  "nominally  of 
local  concern,"  which  operates  to  relieve  ^employers  substan- 
„tially  of  their  liability  under  Section  16  (b)  and  thereby  to  give, 
local  employers  a  competitive  advantage  over  employers  in 
other  States,  and  to  deny  local  employees  the  full  benefits  of 
the  national  law,  conflicts  with  the  national  regulation  of  in- 
terstate commerce.^"     Chapter  265,  though  nominally  no  more 


"  See  Sonthern  Pac.  Co.  v.  State  of  Arizona,  60  S.  Ct.  ini.",.  a  i-eceut  decision 
of  the  Supreme  Court  holding  that  "the  State  interest  ciiimot  be  preserved 
at  the  expense  of  the  national  interest  by  an  enactment  which  regulates  inter- 
state train  lengths  *  *  *."  Although  the  State  law  was  designed  to  safe- 
guard transportation  within  the  State  "the  practical  effect  of  such  regulation 
is  to  control  train  operations  beyond  the  boundaries  of  the  State  *  *  *. 
The  serious  impediment  to  the  free  flow  of  commerce  by  the  local  regulation  of 
train  lengths  and  the  practical  necessity  that  such  regulation,  if  any,  must 
be  prescribed  by  a  single  body  having  a  nation-wide  authority  are  apparent." 
The  Court  concluded  that  "the  principle  that,  without  controlling  Con- 
gressional action,  a  State  may  not  regulate  connnerce.so  as  to  *  *  * 
deprive  it  of  needed  uniformity  in  its  regulation  is  not  to  be  avoided  by 
'simply  invoking  the  convenient  apologetics  of  the  police  power.'  "  The 
court  distinguished  South  Carolina  v.  BannccU,  supra,  p.  16,  on  the  ground 
that  the  regulation  affecting  interstate  commerce  in  that  case  was  "pecul- 
iarly of  local  concern." 
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than  a  local  statute  of  limitations,  does  thus  encroach  upon 
the  basic  national  policies.  It  is  not  designed  merely  to  fix 
an  ordinary  limitation  period ;  as  we  have  shown,  the  consider- 
ations legitimately  bearing  on  such  a  procedural  matter  would 
not  have  warranted  so  drastic  a  reduction  in  the  period.  The 
consideration  which  actually  influenced  the  enactment  of  the 
reduced  period  was  the  State  policy  to  relieve  local  employers 
from  the  full  impact  of  the  Fair  Labor  Standards  Act  and 
thus  encourage  business  interests  to  settle  in  the  State — a  pol- 
icy directly  opposed  to  the  manifest  and  basic  policy  of  the 
Federal  statute.  The  local  objective  thus  sought  is  a  particu- 
larly objectionable  encroachment  upon  national  power  to  regu- 
late interstate  commerce.  ''A  chief  occasion  of  the  commerce 
clause  was  'the  mutual  jealousies  and  aggressions  of  the  States, 
taking  form  in  customs  barriers  and  other  economic  retalia- 
tion.'" If  such  state  action  should  be  sustained,  ''the  door  has 
been  opened  to  rivalries  and  reprisals  that  were  meant  to  be 
averted  by  subjecting  commerce  between  the  states  to  the 
power  of  the  nation."  See  Baldwin  v.  Seelig,  294  U.  S.  511 
at  522. 

It  is  recognized  that  the  absence  of  a  provision  in  the  Act 
fixing  the  limitation  period  necessarily  means  some  lack  of 
uniformity  in  the  application  of  the  statute  because  of  the  vary- 
ing periods  in  the  applicable  State  statutes  of  limitations.  How- 
ever, none  of  the  relevant  State  statutes  in  effect  at  the  time 
of  the  enactment  of  the  Act  provided  a  period  of  less  than  one 
year.  Under  the  statutes  of  limitation  in  effect  in  most  of 
the  States  at  the  time  of  the  enactment  of  the  Act,  claims 
under  Section  16  (b)  would  be  regarded  as  statutory  or  con- 
tractual, subject  in  most  states  to  limitation  periods  ranging 
from  three  to  six  years — in  the  majority  of  instances  six  years. 
(See  attached  table  ^^  showing  the  limitation  periods  in  the  var- 
ious states  on  statutory  or  contractual  claims  at  the  time  of  the 
enactment  of  the  Fair  Labor  Standards  Act.)  While  the  pe- 
riods differed  somewhat  in  the  different  States,  the  period  in 
every  State  was  at  least  one  year.  As  the  Federal  district  co'jrt 
in  Iowa  pointed  out,  in  holding  the  Iowa  six-months  statute 
invalid,  it  is  one  thing  to  apply  "the  general  statute  of  limita- 

^*  Appendix,  p.  24. 
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tion  of  a  State"  where  the  Federal  statute  provides  mo  limita- 
tion period,  but  it  is  quite  a  different  matter  for  the  State  to 
undertake  affirmatively  "to  regulate  and  determine  the  time 
when  actions  may  be  brought  under  federal  statutes."  Kap- 
pler  V.  Republic  Pictures  Corp.,  59  F.  Supp.  112,  116-117  (S.  D. 
Iowa).  Certainly  Congress  did  not  intend  to  permit  the  in- 
dividual States  to  cut  short  the  rights  under  the  Act  so  as  to 
secure  a  competitive  advantage  for  local  business,  nor  can  the 
Rules  of  Decision  Act  reasonably  be  interpreted  as  authorizing 
such  State  action. 

IV 

Chapter  265  does  not  allow  a  reasonable  time  for  claimants 
to  resort  to  the  courts  and  thus  denies  employees  due  proc- 
ess of  law  in  violation  of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States 

Although  concededly  State  legislatures  have  general  power 
to  reduce  the  time  for  bringing  actions  on  both  accrued  claims 
and  those  which  may  accrue  in  the  future  {Terry  v.  Anderson, 
95  U.  S.  628),  "it  is  the  essence  of  a  law  of  limitation  that  it 
shall  afford  a  reasonable  time  within  which  suit  may  be  brought ; 

*  *  *  and  a  statute  that  fails  to  do  this  cannot  possibly 
be  sustained  as  a  law  of  limitation,  but  would  be  a  palpable 
violation  of  the  constitutional  provision  that  no  person  shall 
be  deprived  of  property  without  due  process  of  law."  Lamb  v. 
Powder  River  Livestock  Co.,  132  Fed.  434,  439  (C.  C.  A.  8). 
"Perhaps  no  better  rule  as  to  what  is  a  reasonable  time  can  be 
laid  down  than  that  it  must  be  of  sufficient  duration  to  afford 
full  opportunity  for  resort  to  the  courts  for  the  enforcement 
of  the  rights  upon  which  the  limitation  is  intended  to  operate 

*  *  *"  {ibid.).  "All  statutes  of  limitation  must  proceed  on 
the  idea  that  the  party  has  full  opportunity  afforded  him  to  try 
his  right  in  the  courts.  A  statute  could  not  bar  the  existing 
rights  of  claimants  without  affording  this  opportunity;  if  it 
should  attempt  to  do  so,  it  would  not  be  a  statute  of  limita- 
tion but  an  unlawful  attempt  to  extinguish  rights  arbitrarily, 
whatever  might  be  the  purport  of  its  provisions."  Wilson  v. 
I  seining  er,  185  U.  S.  55,  62. 
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Of  course,  "no  one  rule  as  to  the  length  of  time  as  would  be 
deemed  reasonable  can  be  laid  down  for  the  government  of  all 
cases  alike.  Different  circumstances  will  often  require  a  dif- 
ferent rule."  McGahey  v.  Virginia,  135  U.  S.  662.  "What 
is  reasonable  in  a  particular  case  depends  upon  its  particular 
facts."     Terry  v.  Anderson,  95  U.  S.  at  633. 

The  particular  facts  and  circumstances  relating  to  the  en- 
forcement of  claims  under  the  Fair  Labor  Standards  Act  show 
conclusively,  we  submit,  that  the  limitation  period  provided 
by  Chapter  265  is  entirely  unreasonable.  "It  is  usual  in  pre- 
scribing periods  of  limitation  to  adjust  the  time  to  the  special 
nature  of  the  rights  of  action  to  be  affected,  the  situation  of 
the  parties,  and  other  surrounding  circumstances,"  said  the 
Court  in  the  'Lamb  case,  supra,  132  Fed.  at  442.  As  we  have 
shown  in  previous  sections  of  this  brief,  "the  special  nature  of 
the  rights  of  action"  which  Chapter  265  so  stringently  limits, 
is  such  as  to  call  for  a  particularly  liberal  rather  than  a  grudg- 
ing allowance.  Apart  from  the  Congressional  intent  that  the 
Section  16  (b)  remedy  should  serve  as  an  enforcement  measure 
in  the  public  interest,  "the  position  of  the  parties"  and  other 
realistic  considerations  confirm  the  conclusion  that  the  six- 
months  period  is  too  short  for  the  assertion  of  such  rights. 
We  have  previously  referred  to  the  problems  inherent  in  the 
relationship  between  the  parties.  The  "unequal  bargaining 
power  as  between  employer  and  employee"  and  the  low-wage 
employee's  dependence  upon  his  job  make  wholly  unwarranted 
appellant's  assumption  that  cutting  short  the  remedy  of  em- 
ployees will  prompt  a  more  speedy  assertion  of  wage  claims. 
No  realistic  appraisal  of  these  circumstances  could  lead  to  the 
conclusion  that  the  limitation  period  provided  in  Chapter  265 
affords  employees  a  reasonable  opportunity  to  resort  to  the 
courts.  The  fact  is  that  the  State  legislature  did  not  concern 
itself  with  adjusting  the  time  limit  to  this  end,  but  was  con- 
cerned with  other  objectives. 

No  facts  nor  any  sound  reasons  have  been  adduced  to  sup- 
port the  radical  reduction  of  the  limitation  period  which  Chap- 
ter 265  imposes.  The  only  argument  advanced  by  the  ap- 
pellant is  that  employers  have  difficulty  determining  their 
rights  under  the  Act.    The  difficulties  of  interpretation  under 
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the  Act  emphasized  by  the  appellant  rather  than  constituting 
a  justification  for  the  enactment  of  Chapter  265  support  our 
position  that  this  statute  imposes  an  unreasonable  burden  on 
employees  in  compelling  them  to  ascertain  their  rights  and  to 
become  educated  to  the  perplexing  problems  arising  under  the 
Act  within  the  curtailed  period. 

It  is  idle  to  say  that  because  the  employee  is  "pay  con- 
scious," he  is  better  aware  of  his  rights  than  is  the  employer 
and  should  be  compelled  to  act  promptly.  This  argument  dis- 
regards the  realties  of  the  employer-employee  relationship  and 
ignores  the  very  considerations  which  should  control  in  de- 
termining what  is  a  reasonable  limitation  period.  For  ex- 
ample, as  pointed  out  above,  the  employee's  resources  in  se 
curing  legal  advice  and  information  are  usually  much  inferior 
to  the  employer's. 

Of  particular  significance  is  the  fact  that  the  six-month 
limitation  period  is  unusually  short  for  any  kind  of  claim  and 
particularly  for  any  claim  comparable  to  those  included  in 
Chapter  265.  There  is  nothing  comparable  among  the  various 
Oregon  statutes  of  limitations  0.  C.  L.  A.  1-201  to  1-211),  and 
nothing  comparable  among  the  statutes  of  limitations  of  any 
of  the  other  states,  except  the  Iowa  statute  prescribing  a  six- 
months  limitation  on  Federal  statutory  claims,  which  has  been 
held  unconstitutional  and  repealed.  See  supra,  page  5. 

Appellant,  in  support  of  the  argument  that  the  period  pro- 
vided by  Chapter  265  is  not  unusual  or  unreasonable,  points  to 
a  number  of  statutes  of  limitations  prescribing  a  six-months 
period  on  certain  kinds  of  claims.  But  the  claims  covered  by 
such  statutes  are  wholly  different~in~nature  from  the  claims 
which  Chapter  265  covers,  and  involve  entirely  different  policy 
considerations.  The  statutes  of  limitations  cited  by  appellant 
all  relate  to  types  of  claims  which  long  established  public  policy 
dictates  should  be  settled  or  litigated  within  the  shortest  pos- 
sible time  after  accrual.  These  statutes  fall  into  a  few  prin- 
cipal categories  according  to  the  dominant  public  policy  which 
motivates  the  need  for  prompt  disposal  of  the  particular  type 
©faction.  (1)  The  free  transferability  or  alienability  of  prop- 
erty requires  that  actitons  to  redeem  land  sold  for  nonpayment 
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of  taxes  or  mortgages  shall  be  promptly  instituted/''  This 
consideration  also  governs  the  statutes  providing  for  prompt 
settlement  of  claims  against  decedents'  estates.  The  provision 
of  short  limitations  in  labor  lien  laws  is  partly  induced  by  the 
desire  not  to  encumber  property  titles  as  well  as  by  the  con- 
sideration that  the  preferential  claim  for  labor  or  service  is  a 
statutory  grant  in  addition  to  the  basic,  separate  right  to  sue 
for  services  rendered.""  (2)  The  security  of  state  and  public 
affairs  requires  that  proceedings  to  contest  elections  be  brought 
promptly.  (3)  The  nature  of  the  evidence  requires  that  ac- 
tions arising  out  of  personal  injuries  be  instituted  promptly. 
See  Canadian  Northern  Ry  Co.  v.  Eggen,  252  U.  S.  553,  561, 
where  the  Court  held  a  limitation  of  one  year  not  unduly  short 
"having  regard  to  the  likelihood  of  the  dispersing  of  witnesses 
to  accidents  *  *  *,  their  exposure  to  injury  and  death,  and 
the  failure  of  memory  as  to  the  minute  details  of  conduct  on 
which  questions  of  negligence  so  often  turn."  In  addition, 
the  courts  point  out  that  complainants  in  personal  injury  ac- 
tions have  actual  notice  of  the  wrong  or  injury  at  the  time 
it  is  committed  and  ''it  is  deemed  no  hardship"  to  require 
early  suit.  See  Lenawee  County  v.  Nutten,  208  N.  W.  613; 
Steele  v.  Gann,  197  Ark.  480,  123  S.  W.  (2d)  520;  and  Mulvey 
V.  City  of  Boston,  197  Mass.  178,  83  N.  E.  402,  404.  The 
undersirable  social  implications  of  outstanding  claims  for  such 
personal  injuries  as  libel,  slander  and  alienation  of  affections 
have  motivated  short  statutes  of  limitations.  See  Borchert  v. 
Bash,  97  Neb.  593,  150  N.  W.  830. 

The  circumstances  relied  upon  to  justify  the  short  limitations 
periods  for  the  above  types  of  claims  are  completely  absent 
with  respect  to  the  claims  affected  by  Chapter  265.  As  we 
have  shown,  the  public  policy  considerations  as  well  as  all 
other  pertinent  considerations  relating  to  claims  under  the  Fair 
Labor  Standards  Act  are  clearly  opposed  to  an  unusually  short 
limitation  period. 


"  See  Turner  v.  New  York,  168  U.  S.  90 ;  Saranac  Land  Co.  v.  Comptroller 
of  New  York,  177  U.  S.  318 ;  and  Moons  v.  Carter,  46  N.  J.  Law  266. 
"*  See  Bowery  v.  BabUt,  128  So.  801,  99  Fla.  1151. 


23 

CONCLUSION 

The  court  below  correctly  ruled  that  Chapter  265  is  uncon- 
stitutional and  void  and  does  not  bar  plaintiff's  cause  of  action 
under  the  Fair  Labor  Standards  Act. 

The  judgment  below  should  be  rcvcno4>  c^i<^'»'***-to/. 
Respectfully  submitted. 

William  S.  Tyson, 

Acting  Solicitor, 
Bessie  Margolin, 

Assistant  Solicitor, 
Dorothy  M.  Williams, 

Regional  Attorney, 
David  Lichtenstein, 
Attorney, 
United  States  Department  of  Labor. 
October  1945. 


APPENDIX 

[Statutes  of  Limitation  in  Effect  in  1938] 

Alabama: 

Actions  founded  on  promises  in  writing  (not  under  seal) 

6years  (Title?  #21). 
Actions  upon  any  simple  contract  (Title  7  #21)  6  years 
(Code  of  Alabama  1940). 
Arizona:    Action  upon  a  liability  created  by  statute,  1  year 

(Code  of  Arizona  1939— #29-201). 
Arkansas: 

Instruments  in  writing  not  under  seal,  5  years  (#8933). 
All  other  actions  not  included  in  other  provisions,  5  years 

(#8938). 
(Digest  of  Stats,  of  Ark.  1937). 
California:  Action  upon  a  liability  created  by  statute,  3  years 

(California  Code  of  Civil  Procedure,  1937,  #338  (1)). 
Colorado:   All  actions  of  debt  founded  upon  any  contract,  6 

years  (Colorado  Stat.  Ann.  1935,  Ch.  102,  #1). 
Connecticut : 

Contract  in  writing,  6  years. 
Oral  contract,  3  years. 
(General  Stat,  of  Conn.  1930,  Sec.  6005.) 
Delaware:  Actions  of  debt.  3  years  (Rev.  Code  of  Del.  1935 — 

#5129). 
District  of  Columbia:    Contracts  express  or  implied,  3  years 

(D.  C.  Code  1940  Edition,  #12-201). 
Florida:  Action  upon  a  liability  created  by  statute,  3  years 

(Florida  Statutes  1941,  Title  VIII,  95.11). 
Georgia: 

Statutory  rights,  20  years. 
^impTe  contracts  in  writing,  6  years. 
(Georgia  Code  1933  (3-704.) 
Idaho:   Action  on  liability  created  by  statute,  3  years  (Idaho 
Code  Ann.  (1932  Official  edition)  5-218). 

(24) 
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Illinois: 

Actions  on  unwritten  contracts  express  or  implied,  5  yews 

(#16). 
Written  contracts,  10  years  (#17). 
(Illinois  Revised  Statutes  1943,  Ch.  83,  #16  and  17.) 
Indiana: 

Contracts  in  writing,  6  years. 

Contracts  in  writing  other  than  those  for  the  payment  of 

money,  20  years. 
(Baldwin's  Indiana  Statutes  Ann.  1934,  #61.) 
Iowa: 

Unwritten  contracts,  5  years  (subparagraph  5). 
Written  contracts,  10  years  (subparagraph  6). 
(Code  of  Iowa,  1939,  Ch.  487,  #11007.) 
Kansas:   Action  on  liability  created  by  statute,  3  years  (Gien- 

eral  Statutes  of  Kansas  (Ann.)  1935,  #60-306). 
Kentucky:    Action  on  liability  created  by  statute,  5  years 

(Kentucky  Rev.  Statutes  1942,  413.120). 
Louisiana:  Actions  of  workmen,  laborers,  and  servants  for  the 
payment  of  their  wages,  1  year  (La.  Civil  Code  Ann.  1932, 
Art.  3534). 
Maine:   Actions  on  contract,  6  years  (Maine  Rev.  Stat.  1930, 

Ch.  95,  Sec.  90). 
Maryland: 

Action  on  a  specialty,  12  years. 
(Maryland  Ann.  Code,  1939;  Article  57,  #1.) 
Massachusetts:  Actions  of  contract  founded  upon  contract  or 
liability  express  or  implied,  6  years  (General  Laws  of  Mass. 
1932,  Ch.  260,  Sec.  2). 
Michigan:   All  personal  actions,  6  years  (Compiled  Laws  of 

Mich.  1929,  #13976). 
Minnesota:    Action  on  liability  created  by  statute,  6  yearg 

(Minn.  Stats.  1941,  Vol.  2,  Ch.  541.05). 
Mississippi: 

AU  actions  for  which  no  other  period  of  limitation  is  pre- 
scribed (covers  written  contracts),  6  years. 
Any  unwritten  contract,  express  or  implied,  3  years. 
(Miss.  Code  1942  Ann.,  #722  and  #729.) 
Missouri:   Action  upon  a  liability  created  by  statute,  5  5Tars 
(Revised  Stats,  of  Mo.  1939,  #1014). 
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Montana:   Action   on  liability  created  by  statute,   2  years 

(Montana  Rev.  Code  1935,  #9033). 
Nebraska:  Action  on  liability  created  by  statute,  4  years  (Re- 
vised Stats,  of  Neb.  1943,  Ch.  25,  206). 
New  Hampshire: 

Contracts  under  seal,  20  years. 
All  other  personal  actions,  6  years. 
(Revised  laws  of  New  Hampshire,  1942,  Ch.  385.) 
New  Jersey:    Actions  in  the  nature  of  debt  founded  upon 

contract,  6  years  (Rev.  Stats,  of  New  Jersey  1937.  2:  24-1). 
New  Mexico : 

Contract  in  writing,  6  years  (#27-103). 
Unwritten  contracts,  4  years  (#27-104). 
(Stats,  of  New  Mexico,  1941  Ann.) 
New  York:  Liability  created  by  statute,  6  years  (Cahill's  N.  Y. 

Civil  Practice  Act  (7th  Ed.),  section  48  of  the  New  York 

Civil  Practice  Act) . 
North  Carolina:  Actions  upon  a  liability  created  by  statute,  3 

years  (Gen.  Stats,  of  N.  C.  1943,  #1-52). 
North  Dakota:    Action  on  right  created  by  statute,  6  years 

(Revised  Code  of  N.  D.  1913,  Sec.  7375). 
Ohio :  Contract  not  in  writing  or  action  on  liability  created  by 

statute,  6  years   (Throckmorton's  Ohio  Code  Ann.   1940, 

#11222). 
Oklahoma:    Action  on  liability  created  by  statute,  3  years 

(Stats,  of  Okla.  1941,  Title  12,  #95  (2d)). 
Oregon:    Action  upon  a  liability  created  by  statute,  6  years 

(Oregon  Compiled  Laws  Ann.  1940,  #1-204). 
Pennsylvania:   Actions  of  debt  grounded  on  contract,  6  years 

(Purdon's  Pennsylvania  Stats.  1936,  Title  12,  #31). 
Rhode  Island:  All  actions  of  debt  founded  upon  any  contract, 

6  years   (General  Laws  of  Rhode  Island   1938,  Ch.  510, 

Sec.  3). 
South  Carolina:  Actions  on  liability  created  by  statute,  6  years 

(Code  of  Laws  of  South  Carolina  1942,  #388). 
South  Dakota:    Actions  upon  liability  created  by  statute,  6 

years  (S.  D.  Code  of  1939,  33.0232). 
Tennessee:  Actions  on  contracts,  6  years  (Code  of  Tenn.  1932, 

#8600). 
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Texas: 

Actions  for  debt  where  the  indebtedness  is  founded  upon 
any  contract  in  writing,  4  years  (Article  5527). 

Actions  for  debt  where  the  indebtedness  is  not  evidenced 
by  a  contract  in  writing,  2  years  (Article  5526). 

(Vernon's  Texas  Stat.  1936.) 
Utah: 

Written  contracts,  6  years  (104-2-22). 

Contracts  not  in  writing,  4  years  (104-2-23). 

(Utah  Code  Ann.  1943.) 
Vermont:   Actions  on  contract,  6  years  (Public  Laws  of  Ver- 
mont 1933,  Sec.  1648). 
Virginia: 

Contract  in  writing  but  not  under  seal,  5  years. 

Oral  contract,  3  years. 

(Virginia  Code  of  1942— Title  57,  Ch.  238,  #5810.) 
Washington:  ^^ 

Action  on  contract  in  writing,  6  years  (#156). 

Action  on  contract  not  in  writing,  3  years  (#159). 

(Remington  Revised  Stats,  of  Wash.  Ann.  1932,  Title  2, 
Ch.  3.) 
West  Virginia: 

Contracts  in  writing,  10  years. 

Oral  contracts,  5  years. 

(Official  Code  of  W.  Va.  1931,  Ch.  55— Article  2;  #6.) 
Wisconsin:  Action  on  liability  created  by  statute,  6  years  (Wis. 

Stats.  1943,  Ch.  330.19). 
Wyoming: 

Contracts  in  writing,  10  years  (89-409). 

Actions  on  liability  created  by  statute,  8  years  (89-410). 

(Wyo.  Rev.  Stats.  1931.) 


""However,  see  Cannon  v.  Addison  Miller,  9  Labor  Cases  62,  546,  where 
the  Washington  Supreme  Court  applied  the  two-year  catch-all  statute  since 
the  State  had  no  statute  of  limitations  in  actions  for  liabilities  created  by 
statute. 
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In  the  United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 

E.  H.  CLARKE  LUMBER  COMPANY, 

an  Oregon  Corporation, 

Appellant, 

vs. 

P.  N.  KURTH, 

Appellee. 


REPLY  BRIEF  OF  APPELLANT, 
E.  H.  CLARKE  LUMBER  COMPANY  TO  BRIEFS  OF 
APPELLEE  AND  THE  ADMINISTRATOR  OF 
THE  WAGE  AND  HOUR  DIVISION 


Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


While  placed  within  different  frames  and  presented  from 
varying  positions,  the  brief  of  Appellee  and  that  of  the 
Administrator  of  the  Wage  and  Hour  Division  raise  sub- 
stantially identical  objections  to  the  constitutionality  of 
Chapter  265,  Oregon  Laws  of  1943. 

It  is  noteworthy  that  each  admits  that  inasmuch  as  the 
Fair  Labor  Standards  Act  does  not  prescribe  any  period 


of  limitations  for  suits  by  employees,  the  applicable  valid 
state  statute  of  limitations  governs  (Administrator's  Br. 
p.  4,  Appellee's  Br.  p.  4). 

The  arguments  of  both  revolve  around  the  focal  charge 
that  the  Oregon  Legislature  intended  to  discriminate 
against  rights  created  by  Federal  law,  and  that  such  an 
action  would  be  unconstitutional.  The  Administrator  con- 
tends that  based  upon  this  assumption,  the  Act  falls  within 
the  ban  of  Article  VI  of  the  United  States  Constitution 
declaring  the  Constitution  and  laws  of  the  United  States 
the  supreme  law  of  the  land. 

Again  when  it  is  charged  that  the  Oregon  statute  inter- 
feres with  the  regulation  of  interstate  commerce,  it  is  urged 
once  more  that  the  action  was  aimed  at  federal  rights.  The 
bases  of  the  arguments  presented  by  Appellee  on  these 
points  are  the  same.  We  submit  that  they  are  without 
foundation. 

The  Administrator,  to  support  his  position,  refers  to  an 
article  published  in  1944,  after  the  enactment  of  the  law, 
in  the  trade  publication  "Automotive  News  of  the  Pacific 
Northwest".  The  Administrator  assumes  to  read  in  retro- 
spect the  minds  of  the  Oregon  Legislators  when  they  con- 
sidered and  adopted  this  law.  He  claims  to  know  that  the 
Oregon  Legislators  intended  to  take  away  from  employees 
rights  given  by  the  federal  government  under  the  guise  of 
enacting  a  statute  of  limitations.  He  asks  the  Court  to 
transgress  upon  forbidden  fields. 

In  Stephenson  v.  Binford,  287  U.  S.  251,  276,  77  L.  Ed. 
288,  301,  involving  the  use  of  public  highways  by  contract 


carriers,  the  Court  ruled  that  the  state,  which  owned  the 
highways,  could  require  those  using  the  highways  for  profit 
to  comply  with  the  regulatory  features  of  the  law.  But,  it 
was  urged  that  the  motive  of  the  state  legislature  was  not 
to  control  the  use  of  ])ublic  highways  but  some  secret, 
ulterior  purpose.  To  this  charge  the  Supreme  Court  an- 
swered : 

"If  the  legislature  had  other  or  additional  purposes, 
which,  considered  apart,  it  had  no  constitutional  power 
to  make  effective,  that  would  not  have  the  result  of 
making  the  act  invalid." 

This  doctrine,  based  upon  the  doctrine  of  separation  of 
powers,  was  adhered  to  and  clearly  applied  in  Sonzinsky  v. 
United  States,  300  U.  S.  506,  517,  81  L.  Ed.  772,  775.  The 
defendant,  convicted  of  dealing  in  firearms  without  pay- 
ing the  tax  required  by  the  National  Firearms  Act,  con- 
tended that  the  statute  was  unconstitutional  as  Congress 
actually  intended  to  suppress  trade  in  firearms,  a  power 
which  it  lacked,  and  not  to  levy  a  tax,  a  power  admittedly 
possessed  by  Congress.  The  Court  bluntly  rejected  his 
argument.    Said  the  Court: 

"Inquiry  into  the  hidden  motives  which  may  move 
Congress  to  exercise  a  power  constitutionally  con- 
ferred upon  it  is  beyond  the  competency  of  courts. 
(Citing  cases.)  They  will  not  undertake  by  collateral 
inquiry  as  to  the  measiu'e  of  the  regulatory  effect  of  a 
tax,  to  ascribe  to  Congress  an  attempt,  under  the  guise 
of  taxation,  to  exercise  another  power  denied  by  the 
Federal  Constitution."^'^ 


(1)  These  principles  likewise  were  applied  in. 

United  States  v.  Darbv,  312  U.  S.  100,  115,  85  L.  Ed.  609,  617; 
Ellis  V.  United  States,  206  U.  S.  246,  256,  51  L.  Ed.  1047,  1053; 
Hampton  Jr.  &  Co.  v.  U.  S.,  276  U.  S.  394.  412,  72  L.  Ed.  624,  631; 
Calder  v.  Michigan  ex  rel  Ellis,  218  U.  S.  591,  598,  54  L.  Ed.  1163.  1167; 
Arizona  v.  California,  283  U.  S.  423,  455,  75  L.  Ed.  1154,  1166. 


Apart  from  these  considerations,  the  charge  of  discrimi- 
natory action  by  the  Oregon  Legislature  cannot  be  sup- 
ported upon  the  facts.  As  we  pointed  out  in  our  Opening 
Brief,  there  are  in  Oregon  several  statutes  requiring  or 
authorizing  the  payment  of  overtime  pay.  Two  of  these, 
O.C.L.A.,  Sees.  102-323  and  102-502,  are  recognized  by 
the  Administrator.  In  addition  such  pay  is  authorized  by 
the  statute  creating  the  Wage  and  Hour  Commission  of 
Oregon  and  authorizing  it  to  fix  wages  and  working  con- 
ditions for  female  and  minor  employees,  O.C.L.A.,  Sec. 
102-323.  Pursuant  to  the  provisions  of  this  last  mentioned 
statute,  the  Wage  and  Hour  Commission  has  issued  nu- 
merous regulations  requiring  the  issuance  of  working  per- 
mits and  requiring  the  payment  of  overtime. 

The  Oregon  Legislature  knew  of  the  existence  of  those 
statutes.  It  is  true  that  those  statutes  had  been  in  effect  for 
years  and,  the  legislature  did  not  deem  that  a  statute  of 
limitations,  applicable  to  suits  to  recover  overtime,  was 
needed.  However,  with  the  advent  of  the  Fair  Labor 
Standards  Act,  the  evils  arising  under  those  statutes  were 
brought  to  the  foreground.  The  Oregon  Legislature  knew 
that  there  was  a  dividing  line  between  the  employees  cov- 
ered by  the  state  law  and  those  covered  by  the  federal  law. 
It  knew  also  that  in  many  instances  the  dividing  line  is  not 
a  clear  one,  it  is  cloudy.  Neither  an  employer  nor  an  em- 
ployee could  know  whether  his  employment  and  his  rights 
for  overtime  were  controlled  by  state  or  by  federal  law. 
These  uncertainties  were  heightened  by  the  construction 
placed  by  the  Supreme  Court  upon  the  Fair  Labor  Stand- 
ards Act  extending  its  coverage  to  travel  time  and  to  activi- 


ties  which  had  not  been  considered  in  interstate  commerce 
or  necessary  for  the  production  of  goods  for  interstate 
commerce.  These  difficulties  are  not  confined  to  the  opera- 
tions of  the  Fair  Labor  Standards  Act.  What  is  work  time 
under  the  Fair  Labor  Standards  Act,  may  well  be  consid- 
ered work  time  under  the  Oregon  laws  and  regulations.  A 
determination  of  what  is  intrastate  commerce  or  what  is 
not  necessary  to  produce  goods  for  interstate  commerce 
limits  the  scope  of  the  Oregon  regulations. 

Faced  with  these  uncertainties  and  with  these  common 
problems,  the  legislature  well  could,  and  did  conclude,  that 
a  statute  of  limitations  applicable  only  to  this  type  of  pay 
should  be  adopted.  The  fact  that  knowledge  was  gained 
from  experience  under  the  Fair  Labor  Standards  Act  did 
not  restrict  the  power  of  the  Oregon  Legislature. 

The  Administrator  and  the  Appellee  again,  and  again, 
cite  the  familiar  principle  that  a  state  may  not,  under  the 
guise  of  asserting  its  police  powers,  discriminate  in  con- 
travention of  federal  rights  and  powers.  With  that  prin- 
ciple, we  have  no  quarrel.  We  fail,  however,  to  see  the  simi- 
larity of  a  statute  prohibiting  the  importation  of  meat  for 
sale  into  a  state  (Brimmer  v.  Rehman,  138  U.  S.  78) ,  to  a 
statute  fixing  a  period  of  limitations  for  the  institution 
of  suits  to  collect  overtime,  whether  the  overtime  be  autlior- 
ized  by  federal  or  by  state  law.  The  type  of  discrimina- 
tion which  is  banned  by  the  Constitution  is  clearly  illus- 
trated by  the  case  of  McKnett  v.  St.  Louis  &,  San  Fran- 
cisco Railway,  292  U.  S.  230,  in  which  the  court  held  that 
a  state  could  not  deny  to  a  plaintiff  the  right  to  sue  in  a 
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state  court  under  the  Federal  Employers'  Act  while  per- 
mitting the  plaintiff  to  sue  on  all  other  types  of  action. 
Such  a  statute  affects  the  right.  The  Oregon  statute  affects 
the  remedy. 

We  are  here  not  concerned  with  denial  of  access  to  the 
courts  or  denial  of  the  right  to  justice,  but  with  a  statute 
which  invites  an  aggrieved  party,  and  attempts  to  induce 
him,  to  take  prompt  action  to  secure  redress. 

The  Administrator  seeks  to  find  discrimination  against 
"Federal  Rights"  in  the  fact  that  a  different  period  of 
limitations  applies  to  causes  of  action  for  wages  paid  under 
contract.  He  contends  that,  because  a  longer  period  applies 
to  contractual  causes  of  action,  Chapter  265  is  invalid. 
Again  we  find  it  impossible  to  follow  him.  The  distinction 
between  statutory  and  contractual  causes  of  action,  afford- 
ing a  basis  of  classification  for  legislative  purposes  is  well 
supported  by  the  list  of  statutes  set  forth  as  an  appendix 
to  the  Administrator's  Brief.  The  lists  clearly  show  the 
generally  recognized  principle  that  statutory  differ  from 
contractual  causes  of  action.  The  Administrator's  argu- 
ment, if  it  be  accepted,  proves  too  much.  The  overtime 
itself  involved  in  this  case  is  a  creature  of  statute.  If  that 
subject  matter  does  not  afford  a  basis  for  reasonable  classi- 
fication, the  statute  creating  the  right  to  overtime  is  of 
doubtful  validity.  If  the  legislature  may  recognize  that 
statutory  overtime  is  a  class  unto  itself,  why  then,  is  not  a 
statute  concerned  only  with  the  enforcement  of  such  a 
cause  of  action  equally  fair  and  reasonable  ? 


Both  the  Administrator  and  Appellee  claim  to  find  the 
invalidity  of  the  statute  in  the  charge  that  it  interferes  with 
the  administration  of  the  Fair  Labor  Standards  Act  and 
defeats  the  purposes  of  that  law.  Both  claim  it  deprives  an 
employee  of  the  fair  opportunity  to  have  an  administra- 
tive finding  upon  his  right  to  overtime  pay.  In  addition 
the  Administrator  claims  the  deterrent  effect  of  Section 
16  (b)  of  the  Act  is  defeated  by  this  statute  of  limitations. 
Neither  charge  is  supported  by  the  Act.  Congress  in 
enacting  the  statute  provided  three  independent  methods 
to  enforce  its  provisions.  Section  16  (a)  makes  a  violator 
of  certain  provisions  of  the  law,  upon  conviction,  subject 
to  fine,  imprisonment  or  both.  Section  16  (b)  authorizes 
employee  suits.  Section  17  permits  the  Administrator  to 
bring  injunction  proceedings  to  restrain  violations  of  cer- 
tain features  of  the  law.  Nowhere  is  the  exercise  of  one 
remedy  conditioned  upon  another.  Nowhere  is  the  right 
of  an  individual  employee  dependent  upon  action  or  non- 
action by  the  Administrator.  Nor  does  the  statute,  in  any 
way  condition  the  exercise  by  the  Administrator  of  his 
powers  under  the  Act  upon  the  action  or  non-action  of  an 
individual.  Three  enforcement  powers,  each  independent 
of  the  other,  were  established  by  Congress.  Brooklyn  Sav- 
ings Bank  v.  O'Neill,  Q5  Sup.  Ct.  895. 

The  argument  therefore  that  the  functioning  of  the  en- 
tire Act  is  frustrated  by  the  limitation  of  time  within  which 
to  enforce  but  one  of  the  several  independent  remedies  fur- 
nished by  the  Act  is  deceptive  and  misleading.  Particularly 
is  this  so  when  it  is  remembered  that  as  to  the  one  means 
of  enforcement  affected  by  the  Oregon  statute,  Congress 
has  implicitly  consented  thereto. 
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It  is  urged  that  the  complexities  inherent  in  the  statute, 
its  application  and  construction,  making  it  difficult  for  an 
employee  to  determine  his  rights,  render  the  Oregon  statute 
unconstitutional.  The  argument  proves  too  much.  If  the 
Administrator's  and  the  Appellee's  position  in  this  respect 
is  sound,  no  state  statute  of  limitations  could  apply.  But 
both  admit  that  a  state  statute  of  limitations  fixes  the  time 
within  which  suit  must  be  instituted  under  the  Act.  If  the 
argument  is  sound,  the  question  arises  as  to  what  period 
would  be  a  reasonable  one.  The  Administrator  suggests  two 
or  three  years  (Br.  p.  15) ,  but  he  also  admits  the  applicabil- 
ity of  the  Arizona  one  year  statute.  The  Act  was  passed  in 
1938.  It  was  not  until  1945,  seven  years  later,  that  we  knew 
that  a  claim  for  liquidated  damages  could  not  be  waived. 
Brooklyn  Savings  Bank  vs.  O'Neill,  supra.  It  was  not  until 
1945  that  we  knew  (we  still  are  not  sure)  that  the  Act  did 
not  appty  to  commercial  office  buildings.  There  are  still 
questions  unsettled.  What  is  work  time?  Are  employees 
traveling  to  and  from  work  in  logging  camps  working  within 
the  meaning  of  the  Fair  Labor  Standards  Act?  An  action 
involving  this  question  is  now  pending.  It  is  on  appeal  to 
this  Court.  Walling  v.  Smith  Wood  Products  Conijmny. 
Must  a  state  wait  until  the  answers  to  these  problems  are 
found  before  a  statute  of  limitations  may  have  an  effect? 
Is  it  not  sounder  to  recognize  the  desirability  of  an  early 
determination  of  these  problems  ?  Is  it  not  sounder  to  pre- 
scribe a  shorter  period  of  limitations,  which,  in  effect  forces 
litigation  which  will  put  an  end  to  the  complexities  of  which 
the  Administrator  complains  ? 

A  statute  of  limitations  of  one,  two,  four  or  even  six 
years  no  more  provides  a  solution  to  these  difficult  ques- 


tions  than  does  one  of  six  months.  Seven  years  after  the 
Act  was  passed  and  became  effective  we  now  find  questions 
facing  us  more  difficult  to  solve  than  those  which  arose  im- 
mediately after  its  enactment.  The  cure  is  not  in  a  longer 
period  of  limitations,  delaying  final  interpretation  of  the 
Act.  Kather  it  is  in  one  forcing  prompt  action  on  the  part 
of  those  claiming  to  be  aggrieved. 

The  Administrator,  as  well  as  Appellee,  likewise  con- 
tends that  the  administration  of  the  Act  is  interfered  with 
because  an  emploj^ee,  fearing  reprisals  at  the  hand  of  his 
employer,  will  not  sue  to  collect  his  pay  until  employment 
is  terminated.  If  this  argument  is  sound  (an  assumption 
we  do  not  accept),  then  the  only  statute  of  limitations 
which  the  Administrator  would  recognize  as  valid,  would 
be  one  permitting  an  employee  to  sue  within  a  specified 
period  after  his  employment  had  been  terminated.  But  the 
Administrator  admits  a  one  year  statute  or  a  two  year 
statute  is  valid.  The  position  of  the  employee,  insofar  as 
employer  reprisals  may  be  involved,  is  the  same  whether 
he  has  six  months,  one  year,  two  years  or  six  years  within 
which  to  sue.  If  reprisals  are  to  be  inflicted,  it  is  not  the 
time  within  which  the  employee  sues  that  induces  reprisals. 
It  is  the  fact  that  suit  is  instituted.  It  is  immaterial  whether 
suit  be  instituted  in  six  days,  six  months,  or  six  years.  The 
arguments  of  the  Administrator  and  of  the  Appellee  miss 
completely  the  point. 

The  Administrator  and  the  Appellee  complain  that 
forcing  the  employee  to  sue  within  six  months  denies  him 
access  to  investigations  made  by  the  Administrator's  staff. 
It  is  claimed  that  a  six  months  period  is  too  short,  as  the 
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Administrator  may  not  make  his  investigation  more  fre- 
quently than  once  every  two  or  three  years.  Again  we  must 
confess  we  are  not  persuaded  by  the  argument.  If  the  Ad- 
ministrator is  as  solicitous  of  the  rights  of  employees  as 
he  now  appears  to  be,  better  service  could  be  done  to  the 
workers  bj^  more  punctual  performance  of  his  duties  than 
by  asking  a  longer  period  of  time  within  which  to  delay 
action. 


THE  COMMERCE  CLAUSE 

The  Appellee  and  the  Administrator  point  to  the  familiar 
doctrine  that  the  commerce  clause  forbids  discrimination 
against  interstate  commerce,  that  State  rules  will  not  be 
permitted  to  thwart  the  process  of  Congressional  legisla- 
tion under  the  commerce  clause.  It  is  then  pointed  out 
that  the  subject  matter  of  the  Fair  Labor  Standards  Act 
is  a  matter  of  national  concern.  The  Act,  so  they  say,  em- 
bodies a  comprehensive  scheme  to  prohibit  shipment  in 
interstate  commerce  of  products  manufacture  under  sub- 
standard labor  conditions.  All  employers  are  entitled  to 
equality  of  treatment.  From  these  premises  the  conclu- 
sion is  drawn  that  inasmuch  as  the  Oregon  Act  is  shorter 
than  statutes  of  other  states,  there  is  a  lack  of  uniformity 
among  the  state  statutes  of  limitations  rendering  the  Ore- 
gon Act  unconstitutional.  However,  it  is  admitted  that 
each  state  has  the  power  to  prescribe  its  own  period  of  lim- 
itations. It  is  admitted  that  the  periods  prescribed  by  the 
various  states  differ  widely.  It  is  admitted  by  the  Admin- 
istrator that  the  one  year  Arizona  statute  is  valid.  He  points 
to  other  states  with  six  year  periods  of  limitations.   These 
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admittedly  valid  statutes  cannot  be  supported  if  the  position 
of  the  Administrator  is  sound.  Uniformity  cannot  be 
achieved  by  permitting  forty-eight  states  to  legislate  upon 
the  same  subject  matter.  It  is  true  that  Congress,  as  the 
Supreme  Court  said  in  the  Brooklyn  Savings  Bank  case, 
achieved  some  uniformity  throughout  the  United  States  as 
to  minimum  wages  rates  and  overtime  provisions.  How- 
ever, Congress  did  not  intend  complete  uniformity.  It  de- 
stroyed uniformity  by  exempting  various  types  of  indus- 
tries, such  as  seamen,  carriers  subjected  to  the  control  of 
the  Interstate  Commerce  Commission,  seasonal  industries, 
agriculture,  and  the  first  processing  of  certain  products 
from  the  overtime  provisions  of  the  Act.  By  permitting 
states  to  prescribe  their  own  statutes  of  limitations.  Con- 
gress recognized  that  nation-wide  uniformity  in  this  par- 
ticular field  was  not  as  desirable  as  the  adaptation  of  the 
Fair  Labor  Standards  Act  procedurally  to  the  local  laws 
of  the  various  states.  By  so  doing.  Congress  preferred  that 
within  each  of  the  states,  employee  suits  under  the  Fair 
Labor  Standards  Act  might  be  enforced  uniformly  and 
consistently  with  actions  under  State  laws  of  a  like  char- 
acter. The  complaint  of  the  Administrator  and  of  the  Ap- 
pellee is  not  to  the  Oregon  Legislature.  It  is  aimed  at 
Congress. 

The  Administrator  and  the  Appellee  speak  glibly  of 
statutes  burdening  interstate  commerce,  referring  to  South 
Carolina  State  Highway  Dept.  v.  Barnwell  Bros.,  303  U. 
S.  177.  The  Court  there  held  that  the  South  Carolina  stat- 
ute regulating  the  weight  and  width  of  motor  trucks  using 
state  highways  did  not  unconstitutionally  burden  inter- 
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state  commerce.  The  decision  is  of  value  for  the  opinion  dis- 
closes what  is  meant  by  legislation  "aimed  at  interstate 
commerce"  or  "is  a  means  of  gaining  a  local  benefit  by 
throwing  the  attendant  burdens  on  those  without  the  state." 
Said  the  Court : 

"But  the  present  case  affords  no  occasion  for  say- 
ing that  the  bare  possession  of  power  by  Congress  to 
regulate  the  interstate  traffic  forces  the  states  to  con- 
form to  standards  which  Congress  might,  but  has  not 
adopted  .  .  . 

"...  The  present  regulations,  or  any  others  of  like 
purpose,  if  they  are  to  accomplish  their  end,  must  be 
applied  alike  to  interstate  and  intrastate  traffic  both 
moving  in  large  volume  over  the  highways.  The  fact 
that  they  affect  alike  shippers  in  interstate  and  intra- 
state commerce  in  large  number  within  as  well  as  with- 
out the  state  is  a  safeguard  against  their  abuse. 

*2tL  liA.  ^  iie. 

^v  ^v  tT*  ^^ 

"In  each  of  these  cases  regulation  involves  a  burden 
on  interstate  commerce.  But  so  long  as  the  state  action 
does  not  discriminate,  the  burden  is  one  which  the  Con- 
stitution permits  because  it  is  an  inseparable  incident 
of  the  exercise  of  a  legislative  authority,  which,  under 
the  Constitution,  has  been  left  to  the  states. 

".  .  .  When  the  action  of  a  Legislature  is  within  the 
scope  of  its  power,  fairly  debatable  questions  as  to 
its  reasonableness,  wisdom,  and  propriety  are  not  for 
the  determination  of  courts,  but  for  the  legislative 
body,  on  which  rests  the  duty  and  responsibility  of 
decision.  .  .  .  This  is  equally  the  case  when  the  legisla- 
tive power  is  one  which  may  legitimately  place  an  inci- 
dental burden  on  interstate  commerce.  It  is  not  any 
the  less  a  legislative  power  committed  to  the  states  be- 
cause it  affects  interstate  commerce,  and  courts  are 
not  any  the  more  entitled,  because  interstate  commerce 
is  affected,  to  substitute  their  own  for  the  legislative 
judgment. 
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".  .  .  The  fact  that  many  states  have  adopted  a  dif- 
ferent standard  is  not  persuasive.  .  .  .  The  Legislature, 
being  free  to  exercise  its  own  judgment,  is  not  bound 
by  that  of  other  Legislatures." 

The  Oregon  statute  meets  these  tests.  It  applies 
equally  to  State  as  well  as  Federal  rights.  There  is  no 
discrimination. 

The  Administrator  also  refers  to  a  statute  which  "un- 
reasonably interferes  with  the  'impartial  application'  of 
the  Federal  regulation"  citing  Southern  Railway  v.  Reid, 
222  U.  S.  424.  (Br.  p.  16) .  He  misconceives  the  effect  of 
that  decision.  The  Court  there  was  concerned  with  a  state 
law  imposing  a  penalty  upon  railroads  refusing  to  accept 
goods  for  transportation.  The  Court  held  the  State  law 
invalid  because  it  conflicted  with  the  Federal  statute.  The 
State  law  was  not  unconstitutional  because  it  prevented 
the  "impartial  application"  of  the  Federal  statute,  but  be- 
cause it  was  in  direct  conflict  with  it. 

The  Court  did  not  hold  there  must  be  impartial  applica- 
tion of  Federal  laws.  It  held  that  Congress,  desiring  im- 
partial application  of  rates  of  railroads  preempted  the 
field.  This  is  clear  from  the  following  excerpt  from  the 
opinion : 

"By  these  provisions  Congress  has  taken  possession 
of  the  field  of  regulation,  with  the  purpose,  which  we 
have  already  pointed  out,  to  keep  under  the  eye  and 
control  of  the  Commission  the  rates  charged  and  the 
action  of  the  railroad  in  regard  to  them,  to  secure  their 
reasonableness  and  to  secure  their  impartial  applica- 
tion.   The  statute  of  North  Carolina  confhcts  with 
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these  requirements.  What  they  forbid  the  carrier  to 
do  the  statute  requires  him  to  do,  and  punishes  dis- 
obedience by  successive  daily  penalties."  (Italics 
supplied. ) 

If  Congress,  desiring  "impartial  application"  of  stat- 
utes of  limitation  to  rights  created  under  the  Fair  Labor 
Standards  Act,  had  fixed  such  a  period,  the  case  cited  would 
support  the  Administrator.  But  Congress  did  not  establish 
such  a  period.  It  did  not  seek  "impartial  application"  of 
statutes  of  limitation.  There  is  no  conflict  between  the  State 
and  Federal  laws. 

There  is  no  interference  with  commerce  if  a  reasonable 
time  is  afforded  an  employee  within  which  to  bring  suit. 
The  time  is  reasonable  if  it  does  not  fall  within  the  ban  of 
the  due  process  clause.  Congress  permitted  state  laws  with 
their  lack  of  uniformity  to  apply  to  these  causes  of  ac- 
tion. Having  submitted  these  causes  of  action  to  State 
action,  there  can  be  no  complaint,  if  a  State,  such  as 
Oregon,  acts. 


A  REASONABLE  TIME  WITHIN  WfflCH  TO  SUE 

We  are  in  no  dispute  with  the  Administrator,  or  with 
the  Appellee,  that,  under  the  due  process  clause,  an  em- 
ployee must  be  afforded  a  reasonable  time  within  which  to 
institute  action.  To  support  their  claims  that  the  period  is 
unreasonable,  the  Adminstrator  summarizes  points  ad- 
vanced to  support  their  position  attacking  the  statute  upon 
other  grounds.  He  refers  again  to  his  assumption  that  Con- 
gress did  not  intend  that  a  six  months  statute  should  apply. 
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If  Congress  did  not  so  intend,  it  would  have  been  easy  for 
Congress  to  write  its  own  period  of  limitations  into  the 
statute.  Once  more  reference  is  made  to  the  employee's 
fear  of  reprisals  if  suit  is  instituted.  That  fear  exists 
whether  the  statute  is  six  months  or  six  years.  If  it  be  as- 
sumed that  there  will  be  reprisals,  it  is  the  suit  that  stimu- 
lates them,  not  the  time  within  which  the  suit  must  be 
brought.  Again  mention  is  made  of  the  uncertainties  as  to 
the  application  of  coverage  of  the  Act.  If  we  must  await 
final  determination  of  the  questions  which  arise  under  the 
Act,  then  we  may  safely  say  that  no  existing  State  statute 
of  limitations  is  valid.  The  Administrator  points  out  that 
short  periods  of  limitation  for  the  enforcement  of  labor 
liens,  in  his  opinion  are  no  guide  for  the  determination  of 
our  problem.  However,  in  the  labor  lien  cases,  as  in  this 
and  other  cases  involving  statuory  overtime,  an  added  right 
is  given  by  statute  to  an  employee  in  addition  to  his  com- 
mon law  right  to  recover  compensation.  The  right  of  the 
employee  is  a  gratuity  given  to  him  by  a  legislature  in  the 
belief  that,  by  so  doing,  the  general  welfare  better  will  be 
served.  Such  a  right  bears  no  relation  to  his  common  law 
claim  for  compensation.  It  may  well  be  subjected  to  a 
different  and  a  vastly  shorter  period  of  limitations. 

CONCLUSION 

We  submit  that  the  issues  involved  in  this  case  are  sim- 
ple, are  not  new,  and  should  be  so  considered.  The  Admin- 
istrator and  the  Appellee  have  endeavored  to  confuse  the 
issue  by  injecting  numerous  charges  of  unconstitutionality 
which  do  not  bear  analysis.    Congress  has  consented  that 
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the  states  may  apply  their  statutes  of  Hmitations  to  rights 
arising  under  the  Fair  Labor  Standards  Act.  Congress 
has  recognized  that  by  so  doing  the  pattern  of  uniformity 
will  not  be  extended  into  this  particular  feature  of  the  law. 
By  giving  its  consent,  Congress  has  recognized  that  there 
is  no  interference  with  the  administration  of  the  Fair  Labor 
Standards  Act,  that  there  is  no  discrimination  against,  or 
interference  with,  interstate  commerce;  and,  that  there  is 
no  discrimination  against  rights  arising  under  federal  law. 
We  submit  then  that  the  only  question  in  this  case  is 
whether  the  period  permitted  by  statute  is  a  reasonable  one 
within  which  to  institute  action. 

Neither  the  Appellee  nor  the  Administrator  have  shown 
why  a  six  months  period  is  unreasonable,  but  a  one  year  or 
two  year  period  would  be  reasonable.  Every  argument  ad- 
vanced by  them  applies  with  equal  force  to  a  two  year  or 
six  year  statute.  If  a  six  months  statute  is  rendered  un- 
constitutional by  the  delay  of  the  Administrator  in  making 
investigations,  a  six  years  statute  could  be  rendered  un- 
constitutional by  the  same  dilatory  non-action  on  his  part. 
Surely  constitutionality  of  a  state  law  does  not  depend 
upon  the  speed  with  which  a  federal  official  performs  his 
duties.  The  burden  is  upon  those  attacking  the  constitu- 
tionality of  this  statute  to  show  that  the  period  is  unreason- 
able. Not  only  have  they  failed  to  maintain  that  burden; 
but,  we  assert,  we  have  shown  that  the  period  is  a  reason- 
able one.  We  submit  that  the  judgment  of  the  trial  court 
should  be  reversed,  and  one  entered  in  favor  of  Appellant. 
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ANSWER  OF  CROSS  APPELLEE  TO  BRIEF  OF 
CROSS  APPELLANT 

Cross  Appellant  attacks  only  the  portion  of  the  judg- 
ment allowing  an  attorney's  fee  of  $250.  He  asserts  that 
the  intricacies  of  the  question  involved,  the  strenuousness 
of  the  opposition  encountered  and  the  result  achieved  are 
all  factors  which  should  be  considered.  To  that  we  agree. 
However,  an  attorney  realizes  when  a  suit  is  brought  that 
opposition  may  be  encountered.  Realizing  that  the  consti- 
tutionality of  this  statute  would  be  involved,  he  must  have 
known  that  that  opposition  would  be  made.  However,  we 
think,  upon  analysis,  it  will  appear  clearly  that  the  sole 
question  involved  here  is  whether  a  reasonable  period  was 
accorded  Cross  Appellant.  The  fact  that  the  attorney  for 
Cross  Appellant  has  seen  fit  to  confuse  the  case,  and  to 
inject  intricate  questions  having  no  pertinence  are  factors 
to  be  considered  in  fixing  a  reasonable  fee. 

Respectfully  submitted, 

Of  Counsel  R.  N.  KAVANAUGH, 

Mead  Building, 
HART,  SPENCER,  MoCULLOCH  &  Portland,  Oregon. 

ROCKWOOD, 

Yeon  Building,  HUGH  L.  BIGGS, 

Portland,  Oregon.  DAVID  L.  DAVIES, 

Yeon  Building, 
HAMPSON,  KOERNER,  YOUNG  &  Portland,  Oregon. 

SWETT, 

Pacific  Building,  R.  R.  MORRIS, 

Portland,  Oregon.  Pacific  Building, 

Portland.  Oregon. 
Attorneys   for  Appellant 
and  Cross  Appellee. 
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